A duty is an act which a person is obliged to do. When law recognises an adct ;
its performance is enforced.

According to Salmond - “a duty is an obligatory acl. [t & an act, the opposite of which
would be ‘wrong’. Duties and wrongs are correlative. The commission of a wiong is the
breach of a duty and the performance of a duty is the avoidance of 2 wrong”.
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The general conditions for regulating behaviour were stateo by Professor Fuller
A duty has to be:

General

Promulgated

Prospective

Intelligible

Consistent in itself -

‘Capable of fulfillment

Constant thrqugh time

Congruent with official Act >

CNROEWN =

These eight points are called inner morality of law.
Structure of Duty: Courts use different concepts of duty, so as to do Justrce m*drfferent '

situations. Behaviour is regulated chiefly through duties. To concerve of them expect |n relation
to conduct is |mpos3|b|e

Austin, recognrsed a category of Dutres whrch he called self-regardrng duties and whrch are
rmposed accordlng to hima the mterest»et-the person obliged by them.

Allen: Showed that all the concern of crrmrnal Iaw and behavrour involved has a bearrng on the
community or on some section of it. -

Thus there may be
a) Dutres whrch contemplate behavrour alo

tm‘imentlonsf : é%ses of duties'which are absolute i.e. which do notcorrelate with
any;gght % W
1. j;Setf regardrng dut s (e.g. duty not to commit surcrde or becorne mtoxrcated)
“"Du esttdepublrg:or person (not to commit nuisance)
_ -3 DutreS”» ot régarding persan (God) ' _
‘4 Dutleseﬂed 1o the Soverergn or'State S s
Austrns vrew may be summed up A soverergn Government of one or a soverelgn '
government of a number i rn its collegrate or sovereign capacrty has no Iegal rights against'its
~ own subject.”
The above view is supported by Allen - “The state no doubt may, have definite rights and
interest in the strict sense, srmrlar to those of the individual citizens — rights of a. very different -
kind from the right,to punish or. ‘right to command-or right of sovereignty. It may -enter into

_contract_s and other. relatronshrps which grve birth to rrghts and duties in the ordmary legal -
.sense.” . . : '
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Satmond and Poileck however, trsagree \mth the ahove theory and are fvt the uew trat all
duties are relative and there can’ pe ne abso;ute cuties for tnere must be = |Cth" in anothor
when one is under a duty. o ‘ : ~

Austin argued that the duties of the subject tawards the state are absolute; by asserting that,
no man can confer a right upon himself. Therefore, every legal right requires three. parties viz. -
The person of inherence. The person of incidence and a sovereign government setting the
law through which the right and duty are conferred and imposed. Thus for the sovereign to have
a legal right; the existence-of another sovereign to confer it weuld become: necessary That is
not possible. '

Gray: The state has an indefinite power to create legal rights for itself but the only tegal
rights which state has at anytime are those interests which are then protected by the law i.e. by
rules in accordance with judicial organ of state.

s

Hibbert - the distinction between absolute and relative duties is Iogrcal and -convenient,

‘since it harmonises with-the distinction between might and r|ght for the state can redress

infringement of absolute duties by its own might, where as person invested with legal rights do
not redress infringement by their own might by appeallng to sovereign for-protection of their
rights, which is quite a.different from of redressal.

Thus Hibbert says that to concede nghts to the state is reaIIy to confuse mrght wrth right.

Pollock -~ “There seems to :be’ no vahd reason agarnst ascrlbmg rights to the state in all

cases where its officers are authorlzed to take steps for causing the Iaw to be observed and
breakers of the law to be punished.”

sanctron is the test ; @al duty. The word sanctlon has different meanings:

__(1) Ac_cor ing to Pollock_—~ “the appointed consequence-of disobedience”. ‘{

isised that sahction applies only in the event of a certain patte n of conduct

prescnptlon of sanction as primary norms and: patterns of conduct th
observed to avoid sanction as secondary”.

have to be

Theories of nghts

~(1) Will Theory : .
» The purpose of law is to grant the rndlwdual the means of self expressmn or self—
. assertion. Therefore, right emerges from Human will. SN
. Austin and Holland belong to this school. ™=
e Péllock and 1 Vinogradoff also belong to this school
" e Naturalists and metaphysumsts gave support

st e T

not‘ elng observed.: “Fhe sanction-is therefore, what the law. prescnbes t-? treated the: e



» Locke - “inalienable rrghts States could not interfere in certain spheres of
_ individual life. : :
= Holmes — Lega!l right” i nothmq but a permission to exercise certain natural

_ “powérs and ‘upon certarn condrtrons to obtain protection, restitutio or
— compensation by the-aid of pubho force. '

< »  Kant, Hegel and. Hume also: supported it.

" s Greatest supporters in Germany and Historical School.

“oPuchta (German) — Power over an object which by means of this right be subject
to will of the person enjoymg the rlght

Criticism: _

Negative: = = -

(1) Duguit: The basis of law is socral solidarity and not subjectlve WI|| The idea of will is
anti-social.

(2) They fail to make a distinction between ‘what is’ and ‘what o -ht to be

Positive: :

(1) Purpose of law — balance between individual will and socialwill. %=

(2) Law does not create right from a vacuum but prcks“them fromiindivid

(3) Law respects wills. of individual but curtails them in light of will

(4) Paton: Will is an essential element in the general co iort
the only element. =

(2) Interest Theory . .
¢ Ihering (German) (Propounder of the the ry)- . :
o ‘Alegally protected interesf'...... law always"'has a purpose.
. s The state chooses out of the Varlous rnterests of the communrty
- o Salmond - adds enforceablhty to the above

Conclusion:
. - .

sed not as much on an anaty3|s of rrghto as on the theorres of

Dué&urt’s;_ .
; and’th,e oaly reality’ (e.g.U. S S. R China etc) There are only nominal rrghts in
,E 3

eo_ry Social solidarity — totalitarian approach to nght — ‘state is all - /

other elements of rlghts -
) Recognition. by, State
~ (b) Protection by state. (¢ ontroversy on thls pornt) - It“drstlngurshes a tegal
‘right from @ moraf right. . ' .
However, the protection element is not, absolute
. (a)Imperfect rights e.g. time barred debt. - .
- (b) Cases where enforcement: of rrghts is not there but remedles (damages) are’

T ——— e o

there. . R &
"(c) Lack of enforcemant machrnery e g. mternatronal law. . .‘ A ,(
-Note: P R S
a) Takmg enforceabrlrty as an essentrat rngredrent would be takrng a very narrow
view.” ~ : - .- e
(b) Enforceabrhty is not an essentral element in modern trmes




E!emelh;;:sgf a legal Right:

Subject

Act or forbearance given by Paton and Holland.
Object of right D
Person of incidence ™ |
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Salmond adds 5™ element: Title
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' Corporatlon Aggregate may be classmed in accordance with thelr mode of creation.

JUR!STEC PERSONALITY

Legal personaa-ty Just as a sovereign must have subjects or 2 state has its citizens. each

legal system must have persons who are subject o its-laws. ffa person or & group of persons

has legal personality it means that he is subject to the taw of a partlcutar legal system. Person:

legal terminology, the word has different mearnng ‘Person” is . derived from the -Latin. F’er'f". :
Sonare’ (to sound), for in ancient times ‘person’ s1gn| fied an actor's mask through which hls SR

voice came to audience.

Salmond — “So far as Iegal theory is concerned a person is a bemg whom the law regards
as capable of rights and duties. Any being that is so capable is a person, whether a human
being or not and no being that-is not so capable is a person even though he be a man.s

tnder the IPC, the word perspn includes any Company or association or body of persons

whether incorporated or not.

Persons subject to law:

A. Natural persons: Individuals are the social units and pre eXlsted prior to. both law and
society. Since laws are.made by man and for jural refation between individuals; it is no
wonder that jural refations of each individual came to be one of the first and most important
entities for legal purpose. “As such there is no distinction between natural and legal persons.

B. Juristic. persons: Quite apart from grantlng legal personality to each human being, the

concept of legal personality is applied for certain entities which it considers capable of
exercising Iega'l rights and inourringllé’ga| liabilities.

There are several dlstmct varletles of Jurlstlc Persons
Corporation: An entity- which has been given a corporate legal personahty is known as

_corporation. Such corporations have a’ Iegal personallty which is completely separate from the

individuals that form them and they have: a life that will continue irrespective of death of their
individual members Corporations, @ e created and ended by the operatlon of law.

Types of corporatlo

1 3 joration Sole i§ some | recognnsed off|C|aI person that is filled by one .'
[ iaced frotn time to time e.g. the Crown, the Postmaster General the

;corporaﬁgn sole is-an mcorporated series of suceessive person.’

(a) By charter
(b) By statute ' S
(c) Corporation registered under the companies act. Y

A. Chartered compames Incorporated under a specnal charter granted by ng or-Queen

B. Statutory: companies: Created by specra| Act of legislature e.g. RBI, SBI, LIC -
. C. Remstered compames Reglstered under__the companles act they may be T
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_In every day life, when one speaks of a person, one means one individual human being ;butin L
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unpaid on share<

© i) Company limited by Guarantee: Liability of member is limited by memorandum_to such
. -an amount as the members Lndertake to contribute to assets of the company in case of
_ - its wrndxng up.
o f".nl Untrmuted Company: Liability of the members is unlimited.
, _._._f“ourts treat corporation as havrng an existence apart from its members ( Salomon v.
. ':-Salomon) _
" The most important purpose of rncorporatlon today is to enable trade to embark upon
commercial ventures with limited liability.

The fiction of corporate personality is introduced for the purpose of bestowrng the character
and features of mdrvrduahty on collective and changing body of persons. This-fictitious person is
endowed by law with capacity of dealing with the property as the representatrve of the oo owner
and figuring in legal proceedings on behalf of the members.

o

L]

Acts and liabilities of a corporation: =

A corporation is a legal person is incapable of oonfernng authonty upon an agent to act on
its behalf. The authority of the agents and representative of a co ‘_.‘oratron ts therefore conferred,
limited and determined:riot by the will of the principal but either by,

i) The will of some phuman berngs who are for this purpose rdentrﬂed in law with the -

~ corporation, or
ii) The law itself. . ;
An important rule in.connection with oom@n_
.their powers are restnoted by Iaw Co

FFlQr?te—d by special statute is that

"In India ‘Article 300 of co”"

o Brown “Prohrbrted from\ , :

R

legal theory, hovﬁever‘z*a | oggs Ioudly at our door and someday we shall awake to find we have
been talkmg in otiir sleg| .v:z'f‘ne legal recognrtron of the state as a oollectlve rea| person is srmply

a ma er ot*tlme" %

- o

Un

incol [ a,teg Assocratlons In law nothing more than sum of their members e. g. small
socfal cf

rade r umons etc.,

| As°me %‘t FG'is»WTllch stand mldway Partnershrp and regrstered trade union. A
A partn rshlp is fot a legal person but yet resembles one in certain ways. It can sue and.be -

sued in. ItS own name

Trade unlons No action ||es against a trade union |n respect of any tortuous act. The |mmun|ty -

howe\rer does not extend to illegal strike or Iockout

e e ar =



Double Capacity and Double Personality

English law recognises. many different capacities in which @ man may act. Double capacily

. does not mean double personality. _ -

Legal status of a dead person:

A person’s personality may be said 1o commence at his birth and cease 1o exist at death.
and in-generai the law takes the same view. Dead mén are not Iegal persons for they have
neither duties nor rights.

A corpse is the property of no one in the eyes of law. It cannot be disposed off by
testamentary disposition.

In Re Vaughan, 1886, a permanent trust for the maintenance of the deceased’s tomb was -

held illegal and void. -
: In Williams vs. Williams (1882) it was laid down that a person can not during his life time
 make a will disposing off his body.

In R vs. Ensor (1887)- Libel to dead is not an offence known to our |aw the dead have no ™~

rights and can suffer no wrongs. .

Libelous attacks against the dead may, however render the defamer: hable to an action at
the instance of the relatives of. the dead when its publlcatron is an obhque attack upon the
descendants. .

: Under Section 499 of |PC it may amount to defamation to. rmpute anythrng to a deceased
. person. T~ S

Legal status of unborn chlldren

Paton — “the childin the womb is nota Iegal personallty and can have no rrghts

This view is not correct for not only children “en ventre sa miere”, but even children unborn in
the sense of children not yet conceived have legal: personalrty There is nothrng in the law to
prevent a person from owning property before?f*he is born

THEORIES OF CORPORATE PERSONA I'Y :

il anl.y and developed in England by Baker, is based on
"?ble onIy to human berngs they alone can be the

treated as distinct fro
human berngs ﬂ;gey shix td be regarded s|mp|y as ‘subject-less propertles desired for.

gh ‘rrtrcs have attacked the theory on this ground. -

_ ?Q“j Toﬁuguu,., Purpose ‘assumed a different rmeaning. The endeavor of |aw in its widest .
%e 1Se r§ the ac:‘évement of social solidarity. He rejected -the idea of collectrve will as

xlnpfg\v‘é“a;\b,ut tls;ere can, he said, be a collective purpose.
2 The"‘fheory’"e ‘Enterprise Entity -

o Bt 5 theory, the ‘corporate: entity is based on the reality of the underlying enterprise.. .. ..

'ApprovaT by law of the corporate form establlshlng a prima facie case that the assets,

- activity and responsibiiity of cooperation are part of the enterprise Where there is rio.formal
approval by law, the existence extent of responsrbllrty and so forth of the unit are. determrned
by the under lying enterprise:

This way_of looking at it does exp|arn the attitude. of the law towards unincorporated

association and also Ieaves room. for the miscellaneous situations in whrch the corporate
unrty is |gnored The theory is a utrlrtanan one. :

3. Symbollc or Bracket Theory

According to Iherrng, the members of a corporatron and the benef cranes of a foundation
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are the anly perse i help in atte..rur)ting the purpose of

the group, i amounis {c the rne'nper: i, niner tc freat them as a
hial use ut th WO (* person is eopflned fo rwmar aemae it does
Jenetlt DI ma ikindg t,erre a’l\ or for anrmais '

This theory assumes
not explain foundation fo
Hoifeld’s Theory . - . S S

Holfeld drew a “rstrnntu‘ between hur“.aﬂ be.hgs am mfrstrc persenc Tne fatter he said
are the creation of arbitrary rules of procedure. Only human bemgs have. claim, duty, power
and liability. Transactions are conducted by-them.and.it is they who ultimately become
entitled and responsible. There are however, arbitrary ruies which- limit the extent of their
responsrbrllty in various ways e.g. to amount of the shares. The corporate person is merely a
procedural form, which is used to work cut in a cohvenient way for immediate purposes, a
mass of jural relations of a large number of individuals, and to postpone the detailed working
out of these relations amcng the individual inter-se for a later and more approprrate
accasion. .
Kelsen’s Theory: Kelsen began by rejecting for purposes of law, any contrast between
human being natural person and juristic person. The law is concerned with_ human being
only in so far as their conduct is the subject of rules, duty and claim. Ketsen also rejected
the definition of person as an entity which has claims and duties. T e T
Fiction theory: Its principle supporters are Savigny and Salmond. Juristic persons are only
treated as if they af¥ persons ie. human being. It is thought that Sinibald Fieschi who

became Pope Innocent IV in 1234 was first to employ the idea of persona ficta. It is clear_.

that the theory presupposes that only human beings are properIv called persons.

-Savrgny declared

_ Every srngle rnan and only single man is capable of rlghts

and said — “The original concept of: personalrty must coincide with the idea of man. All
that fiction theory asserts is that some groups and institutions are regarded as if they are
person and do not find |t necessary to answer ‘why. Thrs grves it ﬂexrbrhty to enable it to

hat'i gards the alignity of being a juristic persons as having
’- a law. The rdentrflcatron of law with state is necessary for this

,_Sas such. The theory is of German orlgrn )

ism theory with- which the realist-theary is closely a somated asserts that
re person because they are arganism and correspond blologrpauy to human being.
ased-on ‘the $pecial tise-of the term organism and the implicatfons of such biological

-eomparisgn can.lead to absurdity. It is said that they have areal life. Professor Wolff points |

out that if this were true, the ‘group will' is only-the result-of mutual'y mﬂuenced wills.”
Gray: “To.get rid of the -fiction of an atiributed will by saylng that c:orporatlon has a real

general will is_to drive out one flct|on by another.”
Institution Theory: :

« Based orr Redlist Theory. o
J Haurrou (French) is the exponent
s Collectivist outiook. '
o Individeakis#egrated into the mstltutronand becomes a part of it. |
.o P|ura|rst rnterpretatlon many lnstrtutlons wrthrn the sL.preme rnstltutron of state.

5T -



s Fascis! interpretation: Other Institiutions are a part of the only institution 1.e. State

3 Persons Subject to Law

N-ﬁa_tL)'ral'{_F_-"er‘son--'_ C Artificial Person/ Juristic Person

i

i

" Hurtan being

r
e ) { ]
Partnership ' Corporation - Unincorporated Trade Union
{ association.

OSSO SO S,
[ ; =

Corporation Sole Corp,_oration Aggregate -
Chartered Company -~  Corporation created by - Corporatlon reglstered
' - statute under Company Act
Limited Company by Shares Unlimited Company = ‘Company limitedby

: Guarantee

,..Problems of corporate personalrty : : :
A corporation has a distinct personality from |ts members

Cases:

_Saloman v. Saloman and Co Ltd (1897) - Shareholder is -distinct from the
company'_‘_ ‘a_shareholder—couldctarnﬂhe preferentral rlghts of a bond holder agarnst -

e, validin equity-as well as in law.
Park Co. v. Rohleder (U.S. Case) A covenant that a t|t|e to

business p"rposes on|y The rndwrd als concerned erI not be aIIowed to take the she‘ter
behind the c%rporate personality.wheére: the legal entity of the company is being used for -
. fraudulent and dishonest purposé. The court in such cases shall break through the. corporate
shell and apply the pnncrple of what is known as “||ftlng or piercing the corporate or prercmg the -

T corporate veil”..

_The corporate veil of a company may be lifted to ascertain the true character and
economic realities behind the Tegal personality of the company in the foIIowrng cases. '
-1, Wherfe the corpFate personality-has been used for* fraud or rmproper conduct.

2. Wheré a corporate fagade is.in realrty only an agency. ~
* 3. Wheré thé company is engaged in activities whichare agalnst the pubIrc polrcy
4, Where it is necessary to determine the real character and status of the company

- .
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Where the corporate facade of the company has been used for evasion of taxes or
duties - : : E : ¢
Where + is found that the sole pumose of the formation of the new o 3mpa_ny was to_ C o i
use it as a device to avoid or reduce payment of bonus to workers. ' o '

t

|

t

(93]

-,

The courts have sometime lified the corporate veil of the nompames in uuasr
criminal cases relating to companies in order toc look behind the tegal person and} .
punlsh the real persons who have violated the law. ST
e When corporation created for some ulterior motive the veil of the Corporatron iS Irfted"-' '
to see the realities behind the corporation =, dilution of the rule .of Saloman v. -
Saloman.
» Case: Daimler Co. v. Continental Tyre Co. (1916) - ertlng of veil applred ~ all
shareholders were Germans (enemy) = Enemy co. '
U.S. v.-Lehigh Valley Rail Road Co. (US) — Law — no transportatron of coal by .
person who was mining it — Railway co. bought all the shares of the coal co. = 'lifting
of vell’ applied.
K ¢ The policy followed by the courts has been one of convenience and polrcy - Nno
definite theory followed.
Divergence between practice and theory of legal personalrty :
Friedman: ‘Legal theory and legal practice have developed, |ndependentetE each ofher >
‘concession theory’ more applicable in a totalitarian.system. . ' : .

‘Liability of a corporation
(1) For Contracts: -
— - ————e  Form of contract Through agents under the seal of the. corporatron The form is
~ the same in cases of individuals ‘or corporations. . -
s Capacity - In England - (a) If’ formed by the royal charter same capaolty as._

individuals, (b) If by a statute — depends on the memorandum -of ‘the -
incorporation/statute.
In India, no common law ~ depends upon the statute.

(2LForTorts: -

A Corporatron ¢an not pe aIIy comrnlt a tort It rs an artificial person havmg no brarn and

servants dunng the course:
_ Vicarious liabifity:for int
.without any authgfity =
v Goodhart — Eiable
Wmfreld Llable

ires but there is difficulty with respect to Ultra vires acts — ( ) Acts
is liable, (b) Acts under express authority — U.S. — not I|abIe
ted in U.S.)

tort feasors -

Paddmgton Corporatron (191 1) - company Ilable

~(liab even-when mens rea is required) :
s Particularly in cases when fine is an aIternatlve punlshment
Cases: ' Coew
"o D.P.P.v. Kent & Sussex Contractors Ltd. (1944) Manager of a company sent false B
L returns for obtaining petrol compensation — company liable. )
- o R.v. C.R. Haulage Ltd. (1944) — Company liable for conspiracy to defraud.
o Moor-v. Bressler Ltd. (1944) — Company liable for criminal act of ifs-secretary.
India "> Specn"c provisions made by statites containing penal provisions made by
statutes containing penal provisions. e-g. Companres Act: ~Both the ‘persorrS'm‘charge
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