Adherence 1o
- administration of jus d a iz degree of cenlainly w the fegal syste
by Blackstone - ‘Foritis an esiablished wle o abid
same.point come age;n in litigaiion as wetl as {0 keep the scales of justice even and
steady and. not liable to waver with. every: new Juug s pn'o -gs also because the law in
that case belng solemnly declared: and determir red what before was uncertain. and
‘perhaps indifferent has now become a permanant ri e which it is not in the breast of any
subsequent Judge to alter or vary from, ac ordtng to hrs private sentiment”.

While the principle that judgment of a supérior court is binding on inferior courts is
easily understandable, English law has gone further in the sense that courts on higher
level i.e. court of Appeal D'vus'on court and Courts of criminal appeal are bound ;by their
own decisions.

The House of Lords too was bound by its earlier Judgments However 1966 the HL
announced that an adherence to the above principles might do: ‘unjustice in a partlcular
case, therefore they proposed to deviate; or depart from earlier demsrons when it was
right to do so. :

aith in the fair

India o
The doctrine of Stare Decisis (binding force of prece
constitutional’ sanction by Article 141.
However, in Bengal Immunity case it has been held
does not include Supreme Court. In Minerva Mills Case, the Supreme Court observed:
certainty and ContrnUIty are essential rngredlents of ‘rule of law", But the doctrine of Stare

Decisis- should not be regarded as.a rlgld and 1neV|tabIe doctrine which- must be applied
- at the cost of litigation. e :

nt) _hés- “been given

e expression ‘courts’

m. As observed
mer precedents where the

THEORIES OF JUDICIAL LAW

1. The declaratory theory of preced A one):

produce a new law, biite
Whlle Black}‘ *-one S

h and explain the oid one”. -

ory found a powerful support in James Carter it was strongly
Bentham, Salmond- and Brown; all of them maintained that
, 5 n%t hold water is evidenced by following facts:

; ‘“’;narro \co‘%p_ s of human wisdom cannot take in all cases “where time may
",fmaterlals in law reports , '

pody of equrty of junsprudenoe 13 ewdenoe of the role of Judges as

thatjudges reveal in therr Judgments nof merely the lnfluence of ancient and estabhshed
ideas dnd beliefs but also influence of time. Spirit; thereby giving expression to rules
_ Which are new, both in the'sense that.they have not found expression in an earlier case
_andin the sense that they could not have done so .

. \
N\

2. Judges areLawmaker o - e .
_ Coke: Judictal decisioris are not sources of Iaw but the best proofs of what the law is.

f- ~ Hate:-Decisions of court of justice-don’t make law. . Nt

Esher There is in fact no such thing as Judge made law.

a0 = -

5 makes a law, but merely déclares what the

TICLI



Scrutton: (Herneti vs. Fisher) held that the court sis &
in Rajasthan vs. State of West Benga/ tha‘ /g
court binds all court but judges don'tenact. = ,
Bentham: it is a wiliful false hood having its object the stealing legisiative power.
- Austin: Childish fiction employed by our judges.
Dicey in ‘law and opinion in England’: "As all lawyers are aware, a farge part and
as many would add, the best part of law of England is Judge made law.”
Bacon: Power which the judges decide in cases of first impression are distinct
contribution. '
~ Gray: Whoever hath an obsolete authority not enly to mtorpref the law but to say what
law is.
Salmond: Evidently troubled in mind to true position
Radcliff: There was never a more sterile comroreray than that upon- the questron
whether a Judge makes law.
L.ard Denning: Judges do everyday make law. :
In -Gujarat Steel Tube vs. Majdoor Shabha, Supreme Court - recognizes:’ wrthou*
hesitation that judges de must legislate but they can d so only. lnterestlessly, they are
conflned molar to molecular. .

v not o make taw.
taw eerlared by the

Cordojo -Also supports it.

Krnds of precedents

: blndrng in aIl courts of India. A bench' of two or more
_the full bench of the same court.. :
_ Exceptions to the rule

i) Where itis repugnant to Ia"’*“‘-

iii) Nullified and{&od ified by sub uent statute '

iv) Conflicting pFetedent®of cour . of equal authority. The maxim of Jaw. is “Cessante
ratione Iegls ces a%le L a Te. when the reason “for any- partlcular law Cases; so

“:,ecedents jUdICIa| decisions being creature of law are ca||ed
ilé latter called declaratory precedents.

%Ludgment that acts as judicial precedent. It is therefore |mportant that a Judge

which i is bindirig upon him:

~The portion: of a previous judgment that is b|nd|ng is called the ratlo deC|dend| (the .
reason for deciding). This consists of the portion of law which was essentral to the Judge :

in coming'to his decision.
Thus three: shades of meaning can be attached to the expressmn ratlo deCIdendl
1. The firstis the translation of it: it is the reason for deciding. - . -

2. Secondlyl it may .mean -the ruIe of law proffered by the Judge as the baS|s of his -

decision. - - :

3. Thlrcﬂy, it may mean ‘the rule of law which others regard as be|ng of bmdlng authorlty

- The word decision is often loogely used to cover all the words the Judge says in
course of his judgment but strictly Speaking a decision is only part of the judgment.

41 —

srng%r case as a precedent should be able to recognlse that part of the prev;ous



Every decision consists of . B o |

1- A statement of the facts and an indication as o whic bt ihese the Judgs consides
“material to the consideration of law :

2. An account of the reasoning towards the actuai decision.

3. Actual decision interpartes. :

R

case he will either:

i) follow it by applying the ratio to the Gase before him, or .

iiy Distinguish his present case from the facts of earlier case, or
ity Overrule the prevrouQ decrsron

Various tests have been proposed for determining the ratio decidendi: N

i) Difficult task of finding ratio is though there would be a measure of agreement in
propounding that no rule should be treated as ratio which would not support the
ultimate order. Where a stated rule obviously bears no relatlon to facts it is no more
than a dictum. : 5

i) Even when deciding Judge has given no reason for hrs decrsron it may be possrble
for a subsequent tribunal to extract one fromit. =~ . s

In State of Orissa v. Misra (1968) Supreme Court A decrsron is.only an

authority for what is actlally decided what is the essence in a.decision is its ratio and
not every observation found thereln nor what logloally follows from various
observations made in lt :

B. Obiter Dicta ~ o e :
In “Keeton’s Jurlsprudence : Oblter drcta are. descrrbed as ‘statements of law

‘made by a Judge in the course of qdeCl' n, arlsmg out of the olrcumstances of the case
" but not necessary for the decision’ ]

n on appeal and is reversed by the appellate court.

. Inconsistn, y. between.earlier decisions of same rank
: Precedent sub silentio or not fully’ argued. ’
In Gerard v. Worth of Paris Ltd (1936) an employee was dlscharged by a company
- and he obtained damages for wrongful dismissal. The employee applied for & Garnishee
order on a-bank account standing. in the name of the official liquidator of the company:
The only point argued was on the question of priority of the cldimant’s debt and on this

argument being, heard, -the court of Appeal granted the order. Na consideration was
given to the question whether a garnishee order could properly be made on an acoount |

~standing in the name of the liquidator. - PR -
6. Decrsrons of court equally dlvrded Usual practrce is to dlsmlss the appeal

Y

Once a Judge had found what he considers to be the ra 1€ olecrdendr Jt 3 previous

» overruled by-a Superlor Court Reversal occurs when the same ~ -
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s ihat sturce of law which consists in the declaration of legal rules by a competent
authority. Sucr competent-suthority is called the legisialure. =
- Salmoend - V'Jnrﬁ’"e' sense, legislation includes every expression of the will of the legisiature,

» wiiethu difee tedo the’ ma “ng of rules or not. In this'every Act of Pariiament is an act of legis!ation,

irrespective 1lfoqether of-its purpose and effect. The legislaiure does not confine its actions to the
- -makmg oir

bles: yet; all itc fu.lcuons are included w;thm the terms of legislation. : —

Kmdc of- !eg:c;atmn ,
Legislation is- ¢ither Supreme or subordinate.
~ 1 Supreme Leglslatlon Supreme legislation is that which proceeds from supreme power of state,
which is incapable of being repeated, annulled or controlied by any other Ieglslatlve authority. n
England, the British parliament is in every sense supreme.
in India, the parliament is not supreme in the British sense, for its laws can be.questioned in
a court of law, which may declare them ultra vires. However, accordlngkto the modern-concept of
sovereignty, even legal restraints do not militate against the sovereldn y..Looking at it from this
angie, all federal legislatures are also supreme,
Subordinate Legislation: Subordinate legislation is that
other than the sovereign power, and it therefore depends f
on superior authority: They are
i) Colonial
i) Executive o
i) Judicial
v} Municipal
'v) Autoncmous (by laws, university etc ')

P

-

Dlrect and mdlrect |egns|a*hon

laws by the legislature. :
indirect legislation, on the other hand, is

indirect legislation.

Advantages of the |
.- Salmond — So gieatis s
tendency is to acknowledge.its
1. Abrogative power: Cai

. right some hoary

%rong_,'

Y -|vely, and to discard the other—mstruments

ct sc;me estabhshed eV|I which defies the feebler remedles

O Rw

£

s
deny o %ﬁ}

Kee :
' _ghostly |ss&§}“
Delegat
'Opposed Hew 'rt Sankey Keeton Allen
Keith: Dangers of.delégated legislation. .

[Note: Students are also suggested to reéd ‘Delegated Ie’gislatiori and its: safeguards from any.
good text book viz., Tnpathl Dlas) . - :

: - . ated . ERS fro last many years
: : "‘lgjtaaggrv:;. No. 1 Shop in INDIA Who dzals with (AS, IES,
- PCS, S5C. Bank PO, NET/JRF. & all Competitive exams.

s e AT IOE

Hiimake law. Cardozo - “Legislation can eradlcate a cancer,

,
i
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RIGHT AND DUTIES

" Definitions:

General definition: The standard of permitted action within a certam \phere
Legal definition: The standard of permitted action by jaw.
 Salmond defines legal right as “an interest recognised and protected by a rule of legal Justlce -
an interest the violation of which would be a legal wrong, done to him whose interest it is, and
respect for which is a legal duty.
A natural right'is an interest recognised and protected by a rule of natural justice — an

interest the violation of which would be a moral wrong, and respect for which is a moral duty.”
. lhering in ‘Spirit of Roman Law’ defines right as “a legally protected interest”.
Austin - “A faculty which resides in a determinate party or parties by virtue of a given law and
which avails against a party or parties other than the party or parties in whom it resides.”

» Essence (as per Austin) — A corresponding duty a must.

o Criticism — Imperfect as there is no place for imperfect rights.

“A party has a right when another or others are bound or oblrged by law’ to deor forbear ,

towards or in this regard of him’. .
Gray defines: “that power which has to make a person or persons do or refraln from domg a

certain act or certaln acts so far as the power arises from society imposing a Iegal duty upon a

person or persons.”

* Holland defines: Legal nght-n‘rtrst-be-dlshﬂgurshed from ‘might’ or moral rrght Legal rlght— If

irespective of his having either the might or moral-right on his side, the power of the state will

protect him in so carrying out his wishes, and wr|| oompel suoh acts or forbearanoes onthe part -

of other people,.......=legalright. "~
“A capacity res|d|ng in one man of controlhng wuth the assent and assrstance of the state the
actions of others.”
Allen: “Rights spring from right. Pnncrples of Ilabrhty is the last analysis, must be dernved from
the moral sense of the:.cornmunrty
Positivists: They aré®
than.a fiction or-a metapt
According to Salmon
merely legal protectign but
are to some extep
But Beasts are n:',t fi
o thegdrganized “socie
Sif

0 recognltron Salmond further observes: “the interests of beasts
cted y_the law in as much as cruelty- to animals is a criminal offence.

animals.”

t@ratect 3_." such interests. Accordrng to Ihermg such of those interests that have

“some humamprotest has secured the protection of the state. -

Gray obsérves that, “right is not the interest itself, it Is the means by which the enJoyment of .

‘the interest is secured”.
e.g. itis my interest to. receive Rs. 100 from X and if X is bound by law to pay me, | have a

'|ega||y protected interest and a legal right..The legal right however according to Gray is not.

payment of money. But the power to get the.rnoney from X.
Duguit: “No one-has any right-other than to do his. duty "
*» He denies'the concept of rights. .
. Kelsen: There is no such congeption as right in law. He- denles legal rlght
- Case: State of Rajasthan V. Umon of]ndra (1977 SC)

44 . -

ofn natural rrghts and they do not regard- rt-as more'
erest to-be regarded as a Iegal rlght it should obtaln not.-
1his reason possessed of legal rights. The right in question belongs really "
or interest recognised by the law is that of socrety at large which

Sftiman interests is the prlmary purpose of social organlsatlon but the law .

) faxyvords the exrstence of the legal nghts is dependent-on the cnournstanoes that

A R SR R S TR 4TS ST ¥ e ©
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S T e 'Right"_"_ L {antl’ege ~ Power - [immunity
Correlatives | Duty ‘ ‘:'JNQ nght | Liabifity Disability
Jural - Privilege | Power. ' Immunity
Opposrtes Duty .' D|sab|I|ty ,L|ab|||ty

Cll_ainfi}‘, Liberty o ( Immunity-

(right) ™ (privilege) ’ ‘ ' I‘t\' {

ﬂ\ . . . . | -
L Duty -~ —S" NoClaimJ -~ L Dlsabtty

i o Dl DTS 7L ,qC
protects by imposing duties on othe :

in a generic sense, legal rights are it ﬂrrw ;,/ ! 4 :
18 exemption from the power of another inthe same gy a8 liberty |
another. Immunity in short is “no eehlpchor R :

> WHICTLINE jaw

e Lth rs: immunity -
from the- right of

Jural Relations:

In wider sense, fight rnc'udes other !egarlv recogor:‘ ed rnterests Wrthout consrderrng'
whether they have a corresponding legal duty or not. -
Clalms liberties, powers and immunities are assumed under’ thet rm rlght in ordlnary

speech, but for the sake of clarity and precision it |s essential to appropriate that this word has
undergone four shifts in meaning. '

-3

They connote four different ideas concernlng the actrvrtles of man:

1. Y's duty with regard to X would be expressed by X as you ought (must) (X is said to have a

claim or right in strict sense). .
2. X's freedom to do something’in relation to Y would be expressed by X as 'l may' (X has
liberty or privilege).
. X’s liabiiity to alter Y's legal position would be expressed by X as ‘i can’ (X’has power)
4. Y's inability to alter X's tegal position would be by X as ‘you cannot’ (X was on immunity).

2
I

Salmond: The term legakright in its generic sense means * any advantage or benefit which is in
any manner is conferred upon a person by a rule of law’. Four kinds of legal rights:

nghts ; : . Correlatives
J. Right ' . 1. Duty
2. Liberty - C _ 2.No right : o
3. Power SR 3. Subjection/liability = -~ °°
4. lmmunity - .. 4. Disability -

Hohfeld in “Jural Relations”, set out his table of Jural relations as follows: (Kocourek

pointed out the defect in Hohfelds theory Kocoureks theory has been adopted by the ‘U.S.
Restateme nt of the Law ) _ .

Jural Correlatives: (Vertrcal arrows and read both ways) Claimin X |mplres presence ‘of duty in. |
Y (but in so far as duty may exist without clalm) _ :
Again liberty in X |mp||es Presence of no claimjn'Y andvroe Vérsa.

Jural opposrtes or Jural negatron (dragonal arrows) tlaim of X rmplles abSence of Ilberty 1n'

himself and vxce versa. : . _ =

~Jural C'ontrachtories: (HdrTz“br%taTa'rrchs)_ claim in X implies thé absé‘nce of ‘Iibe’rty"in.’ Y=and - -
vice versa. 3 o T
’ 45



The scherne can be considered in details as toltows
1. Claim — Duty relation (you ought) o _
- Hntfeld himself suggested the wnfd iaim as a subshtr*te for ‘right’ (Salmond has used
rrght in place: ot ‘claint). He did.not deni at Jengtn with. thls relation, believing that the nature
- of claifrand dutv was sufﬂcrently r*tear A P!arm rs ~|mpl\/ a sign that some person ought to
- behave in Certarn way. § o a :
2. Liberty and No claim relation (! may) _ e
- ‘Holfeld distinguished the freedorm which a pereon has to do or not to do somethmg from
claim and called it ‘privilege’.
e.g. X's so called right to-wear a bowler hat consists (on Holfeld’s ana|ysrs) of a liberty to
‘wear the hat and another fiberty not to wear it.-
0 Duty and Irberty are jurally opposites. If for e.g. X were under a duty to-wear a bowler
hat, this would imply in him the absence of any liberty not__ to wear it. In Holfeldian
. analysis opposite of duty means that there is no liberty to d’d""Whatever is epposite to
the content of the duty. Similarly, if X were under a duty not to wear the hat this would :
be opposite of a liberty to wear it. -
i) If Y has claim there must be a duty in X. A duty in X'implies the absence of a liberty in
' X. Therefore, a claimrin Y implies absence of a liberty’ m X ie. (,Ialm and duty are jural
contradictories. .
i) . Conversely, the presence of a liberty in X implies the absen_ce of aclaimin Y. Holfeld
: calls this condition no claim. Therefore, a liberty in X |mphes the presence of a no
claimin Y i.e. liberty and no claim are jural correlat|ves '

Dlstmctlon between claim and Iiberty Ce o _

A claim implies a correlative duty but a liberty-does not X's liberty to wear a bowler hat is
not-correlative to dtty in anyone. There is indeed.a duty in Y not to interfere,-but Y’s duty not.. ...
to interfere is correlative to X’s claim- agalnst Y that he shall not interfere with X's liberty to
wear the bowler hat and his claim not'to be prevented from doing so are two different ideas.

Thus X may enter into a valid contract with™Y where X gives Y permlssron to prevent him
from wearing the h _' but X says he WI|| neveribelessiryto—wear it.

by encroachrng duties e.g. invasion of prrvacy
t_p rnterfere

ran nd liabili ty-‘(l can) : - - .

23

: ovr(er denofes?*abﬂﬂy in.a person’ to alter the exrstmg legal condition whether one self or
7 .Llablllty Correlative of power denotes the posmon of a person whose legal

- AdE »ltﬂctlo.n needs to be drawn between 'hab}ty which rs correlatlve to power ie. Jural
: relatron f@etwhat purpose may be- termed subjeotl '

Pistinction betwe'en'CIaim and Power (Saliﬁohd'Usés right’ in placerf claim) -

......

- conduct; a power IS abrllty to preduce a certain- result

= = Distinction between duty-and liability N

AL
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ore such demand i+ rmade Y s under 2 iability 1o be placed under the duty.

TTJ

demand.

Distinction between ;fiuty? and subjection (Salmond uses ‘subjection’ in place of
liability) : .

i X promises Y under seal cr for consideration that he will pay Y. Rs 5/- on following 'day.-"-
should it rain, there-istiéarty no-duty in X unless and until the event occurs. '

- a

Immunity - Dssabllzty relation (yeu can not)

Immunity denotes immunity from power of another, while disability denotes absenr“e of
power.

Classification of Rights according to their object:

1.
2.

3
4
5

6.

Right over material things: Thus one's right over one’s land, house, car, books efc.

Right in respect of one’s own person: Thus one’s right not to be assaulted or falsely
lmprlsoned by anybody are rights over one’s own person.

. The right of reputation: No person has the right to defame another either by libel or slander.
. Rights over incorporeal property: Rights over patent right, copyrights, trade marks.
. Right in respect of Domestic relations: these include, marital rights, parental rights, masters

right over his servant:-Violation of one’s marital rights can take place by-adultery, abduction.
Rights in respect of other rights: Thus in a contract of sale buyer acqunres a right: the nght of -

, ownershlp over the obJect of sale.

CIassuflcat.on of rights
—17Pérfect and Tmperfect Rights: A perfect right is one in respect of Wthh action-can be

instituted-in a court of law, and the judgment enforced agalnst the judgment debtor.

“While perfect right is enforceable in faw, an imperfect right is one which cannot be. .

-~enforced on account.of some legal defect. elg. (a) claims barred by lapse of time (b) claim

unenforceable owing to take of legally requ|Slte oroof (c) claim against foreign state or
sovereign.
All cases of imperfect rights are exceptlon to the maxim Ubi Jus ibi remeduim.
Nature-ofrights against.the state: Accordmg to Austin, subjects cannot have rights as a

© sovereign.can-have-no-duty: *A severelgn state in-Austin’s:view- derived obedience from all -

and owes it to none. A law imposing a duty on sovereign has to be set by someone superior
to the sovereign. If the state has no duty, it follows:that the subjects could have no
correlatlve rlghts (A questlon mark can be raised upon this analySIS)

sé '_ jectiHe can mstitute proceedlngs against the state for determmatlon ‘and recognition of
e nghts and ‘claim judgment in his favour — but there can be no enforcement of that

"-,Judg __ent The absence of enforceability, however, does not mean, the absence of right,

This is:a right which is recognised but not enforceable, (is an imperfect right.)

In‘modern times, rights against the state are recognised and enforced. Hence the- better = -

. 'V|ew is that the state can have rights and is also. subject to duties.

. Posmve and Negative rights -

A positive right entails a positive duty and is a right entltlrng lts .owner to.a posntlve act to
be done’by the person on whom the duty lies. .

. A negative right corresponds to a negative duty, and is a rlght entitling its owner, to a
negatlve act or férbearance on the part of the person on whom the duty lies. Thus former is -
a right to be posntwely beneflted while the latter is merély a right not to be harmed, e. g. (a)

TifA had bought goods fromB, B has positive nght to claim the money for the goods fF’rn AT
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(b) A'is empioyed by B as an apprentice i1 B's ?
_business for two years. B has negative rights ic ! bart ¢

A positive right corresponds to-a positive duty while negative rights corresporid i
negative duty. The content of @ positive right is ;‘r{)siﬁve acr While rhrs content-of negative
right is forbearance. A

S .- A positive right entitles its owner to an alteration of tne present poort n_:_t'e his advantage - .

A negative right on the other hand requires only the’ paserve acqu_res_c_:ence of the-other

party.

3." Right in rem and Right in personar-n: S RS
Salmond — “A right in rem, sometimes called a real right, corresponds to a duty imposed
upon persons in geperal; a right in personarm sometime called a personal right corresponds
to a duty imposed on determinate persons. A right in rem is avarlable against.the world at
large, a right in personam is available against a particular person.”

Thus a person’s right not to be defamed or assaulted are rights available against whole
world and are rights in rem. Again, A agree to selt his car to B for a specified sum. A
commits breach of the contract, B will thereupon have nght to sue A for damage These
rights are personal to both and are called right in personam. ”

Generally speaking right in rem are negative rights while rights in personam are positive
rights

4. Rights in repropna and rights in realiena
- Salmond: “A right in realiena or encumbrance is one which hmrts or derogates from some
more general rights belonging to some other person in respect of the same subject matter.
All others are jura in repropria. The.owner of chattel has:in repropria a right over his own
property; the pledgee of it has right in reaﬁena a right over the property of someone else.”
Thus, a right in realiena is -a right one has’ |n the property owned by another It is also called
as encumbrance.

Further it is possible for one encumbrance for being itself subject to another e.g. A tenant

may sublet. By doing. so he .confers on: the sublessee ‘a right in realienia of which the

immediate. subjectlrnatter is itself merely another right of the same quanty

The nghts of
preprie.tory nghts

ghts i in regard to a person’s statys are called personal rights. Thus a
ghts constitute his estate, his assets. A person has propnetory nghts

. _,ghts and fundamental nghts
The constitution ‘of India has conferred certain nghts called fundamental rights. Whlle an

ordinary right may -be- modified or abrogated by legislative action, fundamenta| rights are
rmmune from such lnterference

7. Legal and Equitable nghts :
In Englapd, there were formerly.two system of law. One system of Iaw was admmrstered

by commoniaw and rights which-were recognised by the tourts of commonlaw were known-=

~ as legal rights.-

- - --;“—-—
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- Ine other system of law was administered by the court of Chancery and right recognised
by this court were known as Equitable rights.
- The tudloatU'e Act of 1878 led to the fusion of law and equity but distinction still remains
Cinas rnuch as the. Act has not abolished anyone of the two system, but has made these
- ccnstsfent \rwth each other by throwing. overboard those rules of common law, whlch were
e rnconcment wn:n therules of equity. o
o Dsfference between Legal and Equﬁab!e nghts -
" Theydiffer in methods of their creation and dtsposutlon and in thetr efficacy. Thus, a legal
mortgage of a land has to necessarily be created by a mortgage deed, while an equitable

. mortgage can be created by a written agreement or by a mere deposit of title deed.

- Again, legal rights are more efficacious while equitable rights have- ‘@ more precarious
existence. Thus where there are two inconsistent legal rights claimed adversely by different
persons over the same thing, the maxim “Qui priorest tempore. Potiorest jure” comes
into play ln other words the firsti in tirme will preva|I The same rule_ts apphcable in the case

legal right may be subsequent to the equitable right, prowded thati‘:the holder of the legal
right has acquired it for value and without notice of the. pnor equnta rights. Hence, legal
rights are supenorto equitable rights. . G

Position in India

In India both common Iaw and equ1ty Junsdlctlon are vested in courts which act
aceording to justice,- equnty and good consmence = ,_jt—theFe afe-aeeuch no division of
- ,courts __"

8. Prmcupal and Accessory Rights ~ ~

' A pnnc»pal ndht is the ma|n or pnmary fight sted in a person. A supplementary nght is
called the accessory right.

right which is added to or arises out of the

um sequ1tur pnnclpal’ i.e. the acecessory nght

y Tigk :
" 10: Antec%, nt Rights (pnmarylprmmpal) and Remédial nghts (secondarylaccessory) T

~ Pollock ;ays that .antecedent rights are substantive rights and remedlal nghts are ad;ectlve '
nghts (Sarme as Primary and Secondary nghts) . -
CLawi is not only constratnt but is creatlve also. -

11. Vestedlcontlngent rights (non-transferable and non-heritable) .

\Vested rights — already perfected and can be enforced.
" bontmgent nghts are not enforceable as yet; they are dependenfupon some condltlons
being- [ulfllled "Once the conditions are fulfi lled; they bécome vested nghts

Duty -



