<

id) Declaration of will

s Allen calls it “Megalomaniac jurispruderice.”

Functiona!l School -

Dean Pound — Profounder of this school. Law is more than set of abstract norms or a Iegai' o

order — itis also process cf balancing conflicting interest and securing satisfaction of maximum.
of wants with minimum of friction. (Corresponds with teleological). Left wing of the functional
‘school terfmed — Realist school. Realists trace their intellectual ancestry to scepticism of -
Holmes.

llewellyn concluded that realists had followmg in cormmon r‘onoeptuon of |
social ends, separation of ‘is’ from ought.

/in flux means to .

-

Realist School
(Holmes, Gray, Frank, Llewellyn, Haggerstorm, Ol
o “Law never is, but is always about to be.”
Law is studied for its social effects.
‘Special stress was given upon the legal decisions.
_ Also called “left wmg of the functlonai schoo¥".

. HOr_nes in “The path of the Law”:

@

BESES should examinehow the law meets contemporary social problems..
; “Rules are. generallsed predlctlon of what the courts WI|| do

. “dboutlaw2 '
- Emphasises the study of case law and also the personahty of the judge and Jury
© ' Haggerstorm and Olivercona (Swedish jurists) are also realists.
- Olivercona says “Nature of law has universal valldlty
. *. Vs. Social School: )

- Realist schaol also says that the law should be studied for its soc:al effects but |t glves
speual attentnon to |ega| deCISIonS . R

5

Natural School: S_Qme;facts- - o - -- —
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Hig view, in brief,

: the ““xcferor. t’)
& former was grver\ pow ¢ only for that p

f " ‘The iaw of nature is discoverabie .Jy man's reassn’

;rouo be carefulty rtoted that re_ reason’ of Grotius is not Me reascn’ of Thomas, ltis
a self-supporting 'reason’ of the mai. B -
e Hobbes {1588- 16!9f-- Houhe ; q'eu y alsg proceeds from the ° social contract. Before
' the ‘social. contract’ ,_ma_n f.ved_ in & chaotic state. According to him, man’s lif¢ in a state of
nature was one of fear and selfishness. It was ‘solitary, poor, nasty, brutish and short’. *
The idea of self-preservation and avoiding misery and pain are inherent in his nature. He
desires, society also. These natural inclinations induced him to enter into a contract and
surrenderhis freedom and power to some authority. The law of nature can-be discovered
by ‘reason’ which says what a man should do and what he should not do:.Man has a
natural desire for security and order. This can be achievedionly by establishing & |
superior guthority which must command obedience. Therefore, bbes is a supporier of : \
absolutism. Subject has no rights Tt

sovereigh is boungd hy ratur

a part of them namely, to rnarntam order and to enforce th
- rights as the right to life, liberty and:propertyshe retamed w hlmself The plsrpose of
. government and law is to uphold and protect the.natural rlohts Locke’s theary is Pon:.racy___. :
o that of Hobbes. The former sug he latter supports authority. '
» ‘Rousseau (1712-1778) - According:to him,?socia tract’ i not a historical fact but a
- hypothetical cor:struction of reason. Before thls contgact, man was happy and free and
-there was equality among men. By the ‘Socia “"’_ontract men united for the preservation of
their rights of freedom and equality, for ‘this they surrendered their rights not to a single
individual-sovereign, but to the community to"which Rousseau gives the name of ‘general
will’. It is the duty of every iR rvrd obey the general will’ because in doing S0 he

creates the state.
¢ Stammler - Stam _
justice Jaw orgustice Lﬁé‘harmony of wills or. purposes Wlthln the framework of the socrar"-
' life. The héé %%%y of%ft‘s or purposes varies according to time and place. Law is valid
eyen if it ny_. noﬁg hform to this ‘just’ but attempt should be made o being it near its
his ce _ﬂt been called by Stammier-as, natural law with a variabie content.’
hlersis :a néo Hegelian. He defines law as ‘the standard of conduct which in
€ ‘of the inner impulse that urges men towards a reasonable form of life
from the whole, andtts forced upon the individual.” Dean Pound observes that
I a postu!ates of- the time. and place:is one- of the .most”
. tlegal science.” . "
o HL A.J‘lart Hart combrnes positivism ‘with'natural Iaw He has attempted to restate a
~ natural law position from'a semi-sociological point of view. He states that there are .
cértain substantive rules which are.essential if human beings ‘are to live continubusly -
,'_fogether ih close proximity, “These simple facts constitute a core-of indisputable truth in . -
‘the doctrines of natural law. Hart places primary emphasis on an assumpticn of survival .
as$ a principal human goal. "We are. concerned with social arrangements: for oontrnued
existence. There are, therefore, certain rules which any social organrsatlon must contain;

and it js these facts of human nature whrch afford a reason for postulatmg a‘minimum .
content” -of naturar law.” . S TN L ot




s ,;'%m-'-;i? - Agoording 1o Finnls, "naturat law” iz Mthe set of principles of practical
nableness in ordering human hife and hurnan L,'crrvnunlt) He aete up the

opessiiion that there are certain basic goeds for human beings. The basic principles of
o .,.'_‘ ial law are pre-moral. Finnis list seven. Other basic forms of good are the
- .gombination of ways of pur urng one of the seven. These seven are: _

B (1) Life: “The rrr_s*t basic value, corresponding to the drive for séli:preservations -~
is the value of life. The term ‘life.....signifies every aspect of vitality... .which
puts a human being in good shape for self-determination.”

 (2) Knowledge: A preference for true -over false belief. It Corresponds to that
basic drive we call curiosity, a drive which leads us to reject any celebration
of self-proclaimed ignorance or superstition. It is “knowlé’dge ..... for its own
sake not merely instrumentally: that Finnis has in mind It can range from
the speculations of a great philosopher or screrr,_trsr to knowledge of how
often Middlesex have been country circuit champi
(3) Play: “Each one of us can see the point of engagi
have no point beyond the performance itself.”
(4) Aesthetic experience: The appreciatio of
(5) Sociability or friendship: “Acting for:
-one’s fiignd’s well-being.” _
(6) Practical reasonableness: “The basic good:of being able to bnng one's
own intelligence to bear effectively: on the blems of choosing one's
actions and life-style anc 'shaprng;;one s.own chatgcter.”
(7) Religion: Questlons of the orrgl of sosmic ofder and of human freedorn
Sa good that even an atheist can

in performances which

's -fr,ier'rd’s purposes,

n that there exist certain objectives, moral

cording to nature and that since the distinctive features of man was
BSON, he should |rve according to dictates of hls reason.

osttive law. to .a, higher standagd. Natural law provides just such, a standard,:

its battle cry lex unjust non est lex? meanrncr an unjust law i is no law’, has served

. 2and restrict positive law. . . -
- Morality as product of history and convenience. ' -

3. Anocther attraction of natural law theory is the possrbrlrty of frndlng commoen ground for a
LT dlfferent religious drfference outlook. .

Criticism: Bentham who regarded natural Iaw hothing. but a phrase,.and natural rights as ‘non
sefM® on stilts"was of the view that the theory of natural law resulted from confusmg scientific
* with moral and i’egal laws. Scientific laws describe, what generally does occur, moral or legal
laws: prescribe how men should behave. This crrtrcrsm rs met by advocates of the theory of -



'~ {c) Ethical. erpcses of 'aw have not been taken into accoun '

‘ nc*iun\ and for f“P"Iain pw .

;*'r:_r_:torcar. A motorcar s
I art'cu ar )uupoceu

ery different o mainta
Anocther arawback ef b
societies differs and tim . :

The drawback is scught o t:e saivaged ’w wrlters ~<w Rudoif Stamm.er w/#"
idea of natural law with a variable content. o _

The doctrine of natural law has formed the basis of the charterof UN, ~ ~~ ™ _

~ Friedman observed: "the most important and lasting theories of Natural law hav a'

undoubtedly been-inspired by two ideals — of a universal order governingal_men and of th 2
inalienable right of the individual.”

imperative thecry or Austinian theory
According to Austin “Every positive law or every law simply or strlctly-
sovereign individual to persons in a state of subjection to its author”.
Austin further observes, “Positive law consists of command set as__general ruies of conduct
by a sovereign to a member or members of the independent po iti sciet -

cailed\és,s:et by a

Criticism of Austiniaq theory

(a) The source of law need not necessarily be the sov,:ereign__
(b) All laws are not commands : o

Maine pomts out that source .of law need not.necessar be sovereign. - ..
Bryce' (historical) ‘Studies in History and ju 'spru_dence... ‘Once Popular definition of iaw as
command of the state is an instance of the d nger of forgetting the past: for-the- Tact that-it

would have been palpably untrue in Certaln stage of political development shows it does not
rest on sufficiently broad foundation . -
Salmond bou‘.ters Maine’ '

n's definition as hstonccsiiy inaccurate by
fo and mdependent of somety, they ma ; grealky——-

from which law is deve‘op. but't ey are not themselves Iaw _Thus accord‘ng to Saimona
Austin’s theory is agheory ‘aw as it exnsts ina mature state.

Salmond’s ctificis
it lgnored the etﬁjcal
defi n'ti

: nncsples;aére not commands of the state and those which are su‘Eh commands aré
nd in their essentlal nature something more of which the |mperat|ve theory"

the central |deas of Jundlcal theory is not lex (Iaw) but jus not lex.

" Law as the practice of the court: - ‘ : ' ' ' -

Salmond defines law may be defined as the body of pnncnples recognlsed and apphed by
the state in the admlnlstrat|on of Justlce )

This definition more or less corresponds with the defifition of Iaw by. Professor Gray\ ‘the
law of the state or by anfFrganized body of men is composed of rules which the courts, that is;
the judicial@rgans of that body — lay down for the determlnat|on of Iegal rights and dutles <

It is only courts rullngthat is bindlng force oHaw— o
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Saimcmd - the true test of law is enforceability in the Loudq of law. Further Salmond’s
point is not that law is justice but that law is an instrument by which justice can be achieved.
Vinogradoff in his “historical jurisprudence” criticizes Salmond ~ ‘the direct purpose for
which judges agt is, after all, application of law. He further ob erves, ‘\Nhat should we think of &
definition of medlclne as. a drug prescrrbed by a dortor

Theory of iegal reahsm e SR

Another version of iega| realism is the theory propounded by Amencan jurists, according to
which la¥ is.in- reality judge-made. This theory can be traced back to Holmes who observed,
“The prophesies of what the courts will do infact and nothing more. pretentlous are what | mean
law.”

Law is the matter of predrctron It does net consist of rules already rec@gnlsed and acted
upon. Saimond could define it. It consists of rules.

This theary differentiates between law in books and law in action.

Gray cbgerved: The courts put life into the dead words of statute.

de of conduct. Rules
ttitude of-feeling that
| illusioh and a person who
ms to such a pattern of

such uonduct is obllgatory This feeling is not a psycholog
is_required by the rule fo act in a certain way and who COF

behaviour; will require the same from others. - : :
s~ Hart defines law: “Law then consists of rules whlch are of broad application and non-

optional character, but which are: at the same tlrne .%atmenab|e to formalisation, Ieglslatlon
-and adjudication.”

¢ According to Hart é .ega| systern arn":?
rules

S from_, a Comgr_m'aUOn of primary and secondary

conferring rules.
Aﬂcordmg to Hart itis secondar,

into a unified dyna egal §¥stem Spable-of- adaptatlon to social change
~Thus PG~ Prr ,ule%f trtgil_

Social Rules ' : -'“"
& 1 | S 3 T
“Etighette Dress =~ - o Obligation <-4 - ¢ -
'_'l — 7 1...;.;
LTW : © . Morality
I _ N

- ' PrimaryRules  Secondary Rules="




. submit to it.

-Observance”..

i) It provides material from which IaMcan b

- Kinds of Custom :

SOURCES OF LAW .
According to Salmond - 'legal sources are those sources which are recognised s such Gy
the law itself, while historical sources are those sources lacking formal recognition: iy the law.
Tne legal scurces of law are authoritative. rhe_ historical sources are unautheritative”

Kmds of legal sources: S .ot
i) Custom —giving rise to Customary law

i} Precedent — giving rise to case law

iii) Legislation - giving rise to enacted law

iv) Agreement.- giving rise to conventional law.

CUSTOM . :
According to Salmond: “Custom is to society what law is to the sate

ch is the expressrcn

Nature and Origin of Custom O
Custom has its orlgln in the usage or practlce of peopli

: Usage deve|op|ng~|nto customary law is the oldest form of
stages depends for its validity on willingness of those who gen

Holland: “Usage_is 1he.sponiane

conduct, the exrstence and general

;red in the foIIowmg two ways

med and fashioned, to create law ‘de Novo’

Custom: Custom is useful to law- glver ar

is the task requiring inteflectual efforf&of &:

i) Itis easier to secure acceptan@ andf?évegence for a law based on a custom which has
been observed Q ) me.” '

o Iﬁ'"’[b'd'éy@"Wﬁflﬂ"""Cl]'S ©

3 ity is absolute.
Ventional custom; on-the other hand ohserves Salmond, is.che which- operates
only indirecgy" through medlum of agreements whereby it is accepted and adopted in

* individual instances as. conventional law-between the parties. Conventional custom is one
‘whose authority is- condltrona| on lts acceptance and mcorporatron in agreemerts between

the parties bound by it.
Usually conventional custom is referred as . usage -and--legal custom .as custom - .
simpliciter. .

Legal custom and conventlonal custom (differences): T -

1. A valid legal custom should have existed from time |mmemorral sucn anthurty is,

however not’ needed to support the vahdlty of usage - _ -
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case of conflict howeuwer sugh

2. Convantonal cuystoms are

wient between the parties
custem in tirn may be:

P

General Custom: Where a custom
general custom. Blackstone distinguish

affect only in particular class or the members of par rticular commuhity.

Local Custom: A local custom is & usage which has ob*arned the force of law and is
binding within a particuiar area. In araehce a piaintiff or defendant elymg upon a local
custem must piead it and give particulars of it.

A modern example of a local custom is in the case of New W,ndsor Corp. vs.
Mellor, where an 81 vear old lady successfully established the rlistomary right of local
inhabitants to indulge in lawful sports and pass time on area of land inthe middle of New
Windsor. LT

satrsfred i~

1. The custom must have existed since t|rne of lrnrnemona| (as f'xed_;gby legal conventlon at
1182) :

—[ong that the memory of men runneth:not to the \,en :
_In-Subhani vs. Nawab (1941} — Wha . is necessary {

be proved is that the usage has

been acted upon in praciice for such a Ieng period and with such invariability as to-show.
“ihattit has by common consent heen Suf muted as the established governing fule of a-

particular district. )
2. The custom must have been cont.nu
not mean that custom should Have

obération without any interruption.-This does

awfully: If it were Iegally unenforceable for even a
-a-valid-custom:— - s

2d peaee_aby openly and as of rlght The basis of
onsernit and any secret or forcible exercise cannot be

_of cusfé’im courts should not lightly reject an established custom, it can do so only when it
is oppos%\dto ﬁubhc policy and -preséntly mconsretent with rights and reasons.
. The custom must be certain

In Lady Wilson vs. Willes (1806) an a!leged custom. that the tenants of a manor

‘o

* might take from the manorial commen as much turf as they requnred for their lands was '

held to be unreasonable and uncertain.

6. Compuisory observance: A custom to be regarded as law must be backed by ‘Opmlo
: necessitatis’ i.e; an ethical conviction on the part of those _who ‘use custom that rt is
obhgatory and ndt merely optronal

- - e e

~ £

15 observed throughout the land, it is knewn as-a
hed general custom from parn”ular rustnm whrch"

Blacketﬁne A custom in order that it may be Iegal and orndrng must have been used so |

ntinuously exercised but that at all times, it

custom whenever they are not fully satisfied_that it represents the perfection. .. ... ... ..



: t'frc.pt 3 ,"r s own ueatt

hat all the irhabitants s
, but 2 custom that everyone

shall he ireated
; is Iy
.t,u*d and indeed ne custom at all,

P *"“ntrrmuy mtn Statute L3

o«

—h

S

/l ustcr nuat not & ent wrtt“ a legisiative enactment. A

For Inconsisie
! tmu t necesejr'ry yieid where it ititates

Y and |

'ana...stcr j5ing oncnren:_vvttr r*nat ted iaw,

Allen-in his ‘law i, makmg observes: “Age cannot whrther an Act of Parliament and

at no time so far as 1 am aware has it ever been admitted that a statute might become
inoperative through obsolescence.”

The custom must be consistent with cther customs — otherwise they cannot at all be
godd |LlT‘Lr::"( ndt ccnﬂrct with cther est blssne C stoms

THEORIES OF CUSTOMARY LAW L.

Custom is the formal source of law
The Historical school's view is that custom is formal Sourc
James Carter in. ‘d.aw: its origins growth, funcii What has governed the

conduct of man from the beginning of time will continue to govern 1o the end of time.

Human nature is not likely to undergoe a radical change, theréforesthat to which we give

the names of law always has been, stili is and will forever contii ie-to be custom.”

Carters view: - a ludIC al precedent |s not law per se but evrde ice of it only: the real law

is custom. : T

b
: Q
—t

in the direct mode or
obtains as a preeeden :
whatever of ;

Holla”@d and Salmond “The authority of custom sprmgs not from the facts’of Judicral_ :
recogmtlon and approval but because it will be so approved in accordance W|th certam
requrrement of law if occasion arise”.

Custom is thus a legal matenal source of law, irrespective of and even. prlor to the
.exrstence of Judrclal decvsron uponit. '

‘\
\

N = _ PRECEDENT BRI
A Precedent is statement -of law embodied in .the decision of a. Supenor Court whrch

decision_has to be followed by the .sourt and by:courts subordinate to it: As ‘such the.theory -

of precedent plays a svgmﬂcant and 1mportant roIe in the Jurrsprudence of every- ccuntry




Advantades and disadvantages of precedent:

- Advantages’ : -
1+ Quch ~ system leads to an element of certainty in the law. If @ client seeks advice from a
. solicitor, he wants to know his legal position. As the courts t)lsow prevlots decision’s i

will be possible to given the client advice in most cases— .
2. The law is able to grow as the needs of the society alter. New. rules arise out of concrete

~ fact situation. As Kiralfy puts it: - “forged slowly on the anvil of reality”. -
3. Under such a system, the law is flexible: A general ratio decidendi may be extended to
various fact situations.

Disadvantages:

1. Once a hrerarchy of binding precedents has been established, a certaln amoant of
rigidity creeps into law.

2. Leads to endless hairsplitting. =

3. Development of law through new precedents is too slow and too rrreg""
justis dog’s law — you do something wrong, you are then youireal
something wrong.”

B'er:)__._téhfgm -t
you have done

. g

Hlerarchy of Courts = -« : :

Courts of inferior jurisdiction are bound only by decisi ‘
Jurlsdlctlon ‘A High Court Judge is bound by dec.|S|on of a court:of Appeal and court of
‘bound by decisions. of

by the decrsmn of another single

' to avoid conflrct of authorlty and to secu
justice. e e

Is House of Lords bound by its earli %ﬁ SioNn? ' :
In 1989 in London Street Trari}ay§~'.§;«:pndon Country Council, the HL decided at it-
~———was bound-by its ow revrous decision. But exee-ptions have been recognised.
[ gnorance.of statute...

rmportant source of
countries.
- Where. there i

i regard the use of precedent as an mdispensable foundation upon which

. .. to.decidglhat'is#the law in its application to. rndrvrdual cases. It provides some degree of
_-certamty '
" basis for or8ag! development of legal rules”. e - -

. Conway vs, ermer is the first case where HL refused to foIIow a prevrous dec|S|on of
itself. : '

’ Posrtron in Indla -

The same doctrine of precedents applles to the Indian system as welk: All. inferior courts
are bound by the.decisions.of the High Court to which they are subordmate A single Judge
of a high court; in conformity with judicial comity, is bound to follow a decision of another
singleJudge. Judicial propriety derands that in case a single 3udge: does not agree with the’
ratio in the decision of another smg|e Judge he should refer the rnatter for decision to a

30

g€ claims. Judicial decrsrons . (precedents)arean
ave e’njdyed high authority at all times and in-all =

on which individual cases can rely in the. conduct of their affairs, as wellas a



pench of two or more jutges. Similarty & Bench of two judges 1§ bound by earlier ¢ ‘eclsaon “of
twe judges. o :

A decision of the High Court has « snly pe \ua ive value' {o the High Court of ahother :

state, all being courts of co-ordinate Jur'surc ion.
But all courts are bound by the decision of. tne Quprerne (,Jurt of Indra

Article 141 — "The law declared by \“prern Court shaxt be bmdmg on alt courts Wrthm .

the territory of India”.

This is even if they are contrary to the deosron of House of Lords or the any Councrl

for the latter have only persugsive value for the Supreme Court. -~ -~ =
Is Supreme Court of India bound by its own decisions?

This question arose in Bengal immunity Co. vs. State of Bihar (1955) The Supreme
Court observed: “The error, if any made by the court of Appeal in.Englahd, -may be Corrected
by HL or eventually by parliament by a simple majority. The mistakes if any made
Court of Australia if not cerrected by itself in a subsequent case, coutd be set rlght by the
Privy Council. An error, if made by the HL or PC can easily be rectl’r"ed by parliament by a
single maijority. But in a country governed by Federal constitution sichas USA-and? ‘India, it
is by no means easy to amend the constitution if an errongous mterpref”
court. But 141 deals with other than Supreme Court.” The decision in tate of Bombay Vs,
United Motors (1953) was overruled. '

P

But the Supreme | Court 1aid down the rules:
1. In.reviewing an earlier decision the court would take into con
- said decision has been followed in a large number of cases.
2. In overruling ar earlier decision of its own, the" Qup me Court should remember that
- while decisions of a court are onIy bmdmg on the ||trgants a decision of the Supreme’
Court is something more, namely, that itiis declaratory for the nation. In particular, where
the previous decision is of a constrtutlonal Beneh,. the later court should treat it as final,
unless the subject is of fundamental;rmportance to national life.

A contrary decision of larger Bench varts over the decrsron of a smaller Bench

ration the fact that the

the facts of a given case. -
. A division benei of tw

STARE DECISIS 34

English Law g,
The doctrin ';'e’ed%ﬁt m Bntarn has assumed a speC|aI form- known as Stare Decrsrs

the ef ;53 whi }g is tha _]"u’dlcral decisions-have brndmg force and enjoy Jaw quahty per se.

. of blndl‘ e uthonty, for until then it could not-be known whose decrsrons bound who’m

2. There has also to be reliable reports of cases. If cases are to be authontatrve as law )

there should be precise records of what they lay down.
Accordlng to Salmond, “the rmportance of Jud1c|a| precedents has always been a
distinguishing character of English-law.”

Salmond further observes that a judicial precedent speaks in England W|th\author|ty, . .'
it is not merely evidence of law but a source of it and courts are bourid ‘to follow the law .

that is so- establlshed Judicial precédent become blndlng precedents for adjudlcatlon of
- cases in the future, and so. contublﬁes.to the rlatural content of the Iegal system.
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