(1) ,L\f:c"o,ding to Dias, sovereignty cannot be defined in terms of obedience. It cannot be said
that eoverergnty of the Crown in Parliament was established by the “habitual obedience” of

. the judges that established the soverei@nty of the Crown in Parliament.

. 2) The, negative mark of sovereignty is not so much the concern of municipal lawyers as of
mterna‘tronal lawyers makes no difference to municipal lawyers that the law-constituting
body obeys-some other body.-inthe international sphere if in fact in mumcmal sphere rt__
“makes’laws. -

(3) The. attrrbute of continuity of the soverelgn may be questioned by asking *where

soveréignty resides during a dissolution of Partiament.” In one place, Austin ,said correctly

that the - sovereign body is the Crown, the Lords and the Commons; but elsewhere he
asserted that it is the Crown, the Lords and the Electorate. The latter in; ’rpretatron renders
the whole of his oonoeptlon meaningless. Who, in that case, is the cdmmander and who

the commanded? .

The atiribute of indivisibility has also created difficulty. The quest lon s whet er-severeign

authority can be vested in more than one body, not whether it mja¥ibe exercised By more

than one. Austin said that its exercise may be delegated fo severgﬁ. h

Au trnran theory cou|d be apphed to the Brrtlsh Pagiament whgg]s §ﬂb§§me

N

{4

~.

tes

oer of ¢ :fnral Iegrslature and
West :\flmlster Parlrament (a oo|ony has power to make law Withig#its. territorial limits, but
the West Minister Parliament can also Jegislate jor it, thus sove el inty is divided).

The ultimate authority may be vest d. as to iffes nt maftérs in various bodies. The
“indivisibility of sovereignty has noy been judiciallyEeiek ed. — —— — '

(%) lllrmrtabrlrty The question wheth ?%%soverergnty
deba‘able one B,

4 hole notion of the sovereign being unable to command
ic one, in the amb|t of the cornplex- web of modern pubhc law.

l to the sovereign by-itself.)
|t|ons the exercrse of sovereign power may be I|m|ted by specral

ayerte.p eseribe for the other..... this creates self bindingness on a sovereign. Unlimited
/e : erefore can properly onIy refer to a body berng wrthout a supenor in the

(6) Law as the command of a soverelgn Thrs notron of Austrn is cntrcrsed by the Dias: no
~ohe'can command at least the rule which entitled him to command, As Olivecrona pornted '
“out the bulk of the law existed before the rndrvrduals who ‘comprise the legal sovereign in

law existed before the individuals, who corprise- the legal sovereign in England attarned .

. their positions, and they did so by virtue of rules of law.

:There is-no sense in- eayrng that the rules whrch brought them to. these posmons are
therr own cémmands.
-Further, why should. the commands of a former soverergn contrnue to be Iaws under .
_hls successor? Austrn reconcrled thrs wrth the command theory by saylng that what the
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decision not to interfere with previous commands-can not impart a fresh Iaw-a,uahty" to

something already “law”. It is “law” though it has not been commanded by this sovereign, -
even tacitly. Continuance of majority of previous sovereign’s laws is due to non- ;epeaﬁ-by '
default which is in no sense an “expression of wish”. '

In modern times, law is nothing but the general will of the people, therefore, law « anno** PR

be said to be-a mere command of the sovereign. The sovereign cannot stand above and:
~-apart from the community giving arbitrary commands, as State itself is a sovereign. The
view that ‘law is the command of sovereign’, treats law as artificial .and ignores. its
-character of spontaneous growth. ‘
(7) International law — According to Austin, international law lacks sanctiois because there is
no sovereign, hence no command which is to be obeyed by the States i mutual dealings.
But in the present day context, no body will accept that lnternatlo allaw.ds not Iaw
(even if it lacks sanctions). The States who violates internationa

existence of international law, rather tries to defend their actio '
law.

Bryce: “Fear and reasons induce to obey law.” 3
Gray “If Austrn went too far in oonsrdenng Iaw as al ""f”-“

' state -
~Allen: “In Law in Makmg” “for systematr,
have to turn Austin.”

_ Holland accepted command theory:Wil He ys — <law in proper genre of the
“term is therefore a general rule ofm ; s’g‘gcognlzanoe only of- e‘<ternal acts
enforced by determinate authority.” r -
~ Salmond: “Law consists of rules recognise 1 cted on by the courts’ practice.” :
Gray: “Law is what has been laid ddiyn as ‘Gl f conduct by the person sitting as Jud|o|a|“""“"‘"‘“

organ of state.”

E Hlstoncal School
1) Law is self existent.

e e o s e s o e e s et 0 w——

) Custom is law by its own mtnnsu:work -
e.g. precedents arid iegislation to
__‘__C_“_SIQID ________________________ [

,‘i_)_ History of legislation ...

Pure theory of law: (Kelseanosrtrvrst School) .
= Alsoknown as Vienna School of Legal Thought — Hans Kelsen (Austna)
‘s _First exposition of the theory in 1911. © - - -
s Lawness of a norm is not dependent upon meta Iegal acts
-~ o Reaction against ‘natural law’ and modern somology jurlsprudence
T e .Supported codification of law. ™
° Close to Austm Realists and even Dugurt
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Object of the theory:. To free “law from the metaphysical mist with which # has heer
covered at all time by the epeoula iong or justice or by the doctrine of jus naty rrate.’
e drew a distinction betweer is (sein) and gught fsoHen) '
s “If one breaks the law, he ought to be punished.” SRR :
« Rejects ‘command tr‘eory of Aumr\ as it rmroduces a ps Chologreal element
e Lawis a hierarchy of norms and the supreme norm i.e. grundr‘orm is the tartrng point
- of any legal system There is a gradual concretrzatron of grundnorm
s He cails Austin’s law as ‘static’.
o Questions pertaining to grundnorm are pre- Iegal questions: :
o Aim of a theory of law is to reduce chaos and multrplrcrty into ur‘uy by a process of
purification of law, :
» “Legal norm does.not constrtute a command, but a relation of conditior _and_qequence
o Law and state are the same. : REa
s No sovereign.
s Private law same as public law.
¢ No difference between natural and juristic person.
o Only legal duties and not rights. "
's International law is suprenie law
- Sanction is war and reprisals
- Grundnorm ~ pacta sunt servanda
e Test of grundnorm — minimum efficac
» Follower of Kelsen — Lauterpacht -
= Critic 'of Kelsen — Haggerstorm
Stone and Friedman have defende

(4]
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Basic Post’ulates of Kels’en’s Theory N

consists (a) in its being coercrve

in ﬁ'e fact that this coercive power is derived
solely from the sanctions attac '

itself.

order is ascertalned by whether the coercive elements -in law make -

- -

e legal norm is not its efflcacy but its valldrty, |r a norm is valid in the
as been created in accordance with the Constitutional proyrsrons and has a

) be a valid legal norm

- norm. ThlS presupposes a hlerarchy of norms, each norm being va]rd on the presupposed
validity of some other- norm. The last in the seties is the basic norgn (grundnormy)-whose:
validity is purely hypothetlcal and who imparts validity to every other rule of legal order
(8) To thé question why a certain coercive act.(e.g. imprisonment) is a legalact the answer
is: because it has beén prescribed by an individual norm, a. Judlcral decision.- To the
quesdion why th|s individual. norm is valid_as part of a definite Iegal order, th'e answer is: -
because it Ras been created in conformlty with a cnmmal statute Thrs statute- ﬁnaIIy B
receives its val@ty.fromthe.Constrtutlon R -

2

ed to it: Then, ‘even if it is not bgng enforced, it does i for that matter _ :
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o ihis meamng and oniy

oy neeigton Detween-legal coercion and the use of force is analysed by Keisen o prove
that there is no antimony involved here. It has been usually argued that while the law
seeks to prevent the use of force to settle differences, the law accomplishes this by the

" th"edt and’; ultimately, the actual use of force.

T /"\C\ ording to Kelsen, there is no antimony because the sanction of force benind the law

ey

““conditions. by specified person; the !aw—enforcmg organs must and do have the monopoly

of the use of force.
{10y According to Kelsen, a dynamic system is one in wh:ch fresh norms are constantly belng
' created on the authority of an original or basic norm; a static system ig.one which is at
rest. He calls Austin’s theory static because Austrns analytrCal Jurlspr 6ence regards law

process of the|r creation.
(11) Kelsen emphatically denies the existence of a ‘sovereign’ as a Bt
also the existence of State as an entity distinct from law. When

sovere|gn In the same way the ‘State’ is but a simpl
order and is only a synonym for the legal order itself. -

Grundnorm

attempt to describe what actually occurs (‘is
Every norm is an expression of. a% st of will that"semet
legal meaning attached to an act of will. TE%;udgment tha i, act of human behavroar is ‘Iegal’
or rﬂegal is the result of a specific, namely fig mative mterereﬁ%tlon
Norm is the rneamng of an act by whr cer’%n behaviour is commanded, permrtted or
: Theft is punished by imprisonment. The
Nt an actual event; instead, the meaning is
pEmish theft by imprisonment. Simila_rly, legislative

happen’,-or in other words 'if a person cor@’%@ the »‘he o’ught to b punlshed Law does not
3 ,

onl'esc;|be cerfain rules.

:,

also the objectlve meanrng of an ought is this ought

called a “norm’. The CcomrT gster to turn over to him a certain sumof money has the

same subjectlve me; he cornmand of an lncome-tax ofﬂcral namely that the mdrvndual ,

e in a certain way, does not follow from the factual fact i.e. from an ‘is’;

mdrvrcujals to establish general norms prescribing coercive acts. .

Now, the act whose meaning is the Constitution has net only the subjectwe but also the
objective meamng i.e. character of a binding form,if — in case it.is the historically first.”
. Constitution ~ we presuppose in our junstrc thinking that we aught to behave as the Constitution _
prescnbes -Such'a- presupposrtlon estabhshrng the objectrve valrdlty of the norms’ of a legal

D ——

.‘.23.

was” iegal force -as it could be used only strictly in accordance with certain -stipulated: -

ive validity of a norm which is the subjectrve meanrng of an act or W|II |

fig*Mman’) as the executlon of a death sentence and not as murder, because our .
ln-i¢ based on”the recognition thaf the act of kifling constitutes- the execution of a .
hat has commanded thé killing as pumshment We attribute to the act of-the .
ive .meaning of an mdrvrdual norm and in this way interpret the individuals, who -
perform the act, ‘as a court.-We do this; because we recognise the act .af the court as'the .
. execution of a statute (i.e. of genéral norms stipulating coercive acts).. And'we regard the act of
legislation -as .the execution of the Consfitution i.e. of general norms that authorise these

|



S '-effectlveness of the fegal order as-a whole. . - =

order, will be called a “basic norm’ {grundnorm). it s not cstabhshed by a positive ;agdt act but
is presupposed and this presupposition is the ultimate reason for the validity of a legal order (it
is very impartant to note that grundnorm is not the Constitution, it is simply the presupposition}
demanded by theory, that this Constitution ought to be obeyed. Kelsen recognised that the .
grundnorm need not be the same in every legal order, but a grundnorm of some kind there will

always be, whether, e.g:-a& written . Constitutioft; or the will of a dictator. The basic point is that S

" those who are in effective control sught to be obeyed. ,

Finally, it is to be noted that @ norm need not be only the meaning of a reai act of w:ll !t can
also be.thé content of an act of thinking. For example, grundnorm is an-imaginary- will whose - -
meaning is the norm which is only presupposed in our thinking. The grundnohm IS not a positive
norm or rule of law but is an extra legal or non-legal norm as it is not derived from any higher
norm. Further, it ltself is not valid or invalid, it is an assumption or ral postulate (in
comparison, Constitution is a positive or legal norm; an actual or valid norm).-t oplysempowers
and does not impose sanctions. It validates the rest of the legal systém; one cannot-therefore
utilise the system to validate it.

Thus, Kelsen'’s picture of a legal order emerges not Justsgs ac
hierarchy of norms startlng from the basic norm i.e. grundn

in this hlerarchy norms ‘cam be generated or ‘concretised’. F
: 'grundnorm whose vahdlty is purely hypothetlcal and who |mparts va xdtfy to every other rule of

authority from an Order in Councn the OF;
fromthe Constltutlon

ctuaIIy applied and obeyed The valldlty is a quality of law; the
he actual behaviour of men and not of the law itself.

 least to some degree. A norm that is not abéyed- by anybody
a norm that is not effective at least to some degree, is not regarded
. minimum of effectiveness is a condition of validity. Effectiveness is a
“rali in the sense that effectiveness has to join the posmon a Iegal norm if the

Effectlveness of a Iegal norm- attaches a sanction to a certaln behawour and thus quallfles
" the behaviour conditioning the sanction as illegal i.e. ‘delict’. ' :

_The validity of a norm is ascertained with reference to its authonslng norm, Wthh confers a
power to'create it and may also specify conditions-for its exercise. Thus, a nérm is- valid which is
authorised by a superior.norm. This means that every norm (other than the grundnorm) is valid,
not because’it ig, .or is likely to be, obeyed by those to whom it is aeidressed, but by virtue of .-
another norm iniparting’ valldlty to it. Yet, the valldlty of each norm does depend on the

.24

ded as valid only if the human behaviour that is regulation by it.



the basic norm which is the reason fo the validity of 2 legal order refers only o a Constitution
which is the basis of an effective legal order. Only if the actual behavicur of the individuals
conforms, by and iarge, with the subjectrve mear.ng of the acts directed toward this behaviour

[ Vv

(if, in other words, the sebjectrve meaning r ecognrsed as the objectwe meani ing). only then

- ar ethe acts lnterpreted as legal acts...

lt will, therefore, be seen that wrth reference to a given norm, its validity and effectiveness
have to be kept separate Effect'veness of the order as a whole is a condition, not a reason of
the validity of the grundnorm and of any individual norm. At the level of the grundnorm the
question why is it valid,.is meanrngless hat is important is that the grundno
for itself a minimum of effectiveness i.e: a certain number of persons who arg'willing to abide by
it. There must not be a totaI drsregard of the grundnorm but there need ot be unrversat

whrch does obtain support wrll replace it. Such a change in the state q__ ki
to a revolution in law. This is because grundnorm is not. itself tﬁe 6%
assumption that the Constitution ought to be obeyed.

istitutio

Austin v. Kelsen T N
For Austin, a law is a command backed by sanctions. Kelsen s greediin tworespects:

. (1) In the Austinian serise, a sanction has a moral or psychologigaliBasis; the motivation by

fear makes peopre"t'o submit to law.s Kelsen I éected the idez "f cornmand, because it

Is ry of Iaw whrch should, rn hrs vrew be

:'-:-:’,.

means forcible deprrvatron of I|oe-
normis prescribe. The™ legal norm
condition and sequence.
“"(2) In the Austinian sense, the san S
~ While, accordrno to Kelsen, a san sigr ’eeﬁltrn every Iegal norm.
To Kelsen, the operatron of thegsan OF ..elf depends on the operatron of other rules of

should secure -

ge ought to pass sentence and so-on. In thrs way, the contract'

PHILOSOPHICAL SCHOOL :
(Kant Schelling, Hegel, Kohler, Spengler)
hoot o hetory School in Germany.
73 s it” Phllosophrcal Historism”. '
; r a universal doctrine ofthistory of evolution of the whole world (whereas the-
al theory was limited onty to a partlcular race) and lts Iaws from some unlversal S
_ giaphysical source. - T
X _Thrs school is primarily concerned rth the relation of law to certarn ideal. The aim of the -
school is to go into the purpose ‘of law. The phrlosophrcal jurists regarded law neither as_ -
a command nor as something emanating from historical necessity, but as a product of. -
“reason. Thus it is essentially concerned_with the relation between faw and justice, the
“distinction between law and morahty and their contribution fo the ends of justice, the -
mainteénance of justice in a socrety and. fundamental legal concepts and«-'pnncrples Wthh
have ethical significance. : - )
o Relation-between ethics and junsprudence The aim and purpose of this schoo| an '
- the'science of ethrcs is basically the same, hamely. perfectlon of human personaliy,
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I Ethics does not rely upon Compuision: mimanue: Kant (Leffhan ) In s eliuies On

*ethics” clearly differentiated between iaw and ethics. According to Kant ethics concerns

. itself with the laws of free action in so far as we cannot be coerced to it but the strict law
concerns itself with free action in so far as we can be compelled to it."

""'Wo'e to political legislator” said Kant who aims in his constitution to realize ethical
purooees by force, to produce virtuous institution by legal compuilsion. .

" Ethics as a science~of~human conduct lays down rules relating to ideal: human
éonduct and the elevation of man’s inner life based upon higher and nobler values of life: «
- Laws on the other hand, are meant for regulating man’s-external conduct. According-to

~ Kant, in his book * ‘Philosophy of Law” éthics aims at emancnpattort‘of inner life and it is
possible to have a single universal principle of Law.

¢ Common ground of law and ethics: Salmond: Philosophical Junsprudence is the
r.ornmon ground of moral and legal phllooophy of ethlcs and jurisprudence;

nced for coercive regu|at-on of human conduct by legal rules. Law:is.
the tr.drv'dual requtrement is subordinated to that of the somety_at

weif'tre so as to confine that liberty within the limits" Which are
welfare of mankind. : -
The immediate. object of jurisprudence is to secure liberty to the mdwrdual and its
ultimate object is akindo that of ethics i.e. human perfection. = o

« Hegel: The other leading exponent of the phrlosophlcal sch
building on the Kantian doctrine, of freedom thI as bemu the end of law, Hegel
contributed significantly to -philg idéice by his development of idea of

. evolution. Hegel's View, law as we asT@ mani s'-;f'on of social life is result of an
- gvolutionary process which takes on di Iectlcat for The human spirit sets out a thesis

B wt“oh becomes the Ieadmg idea of a par:trcular penod in history. Indue course this thesis
-ig-opposed and an antithesis detzelope;, the resultant clash of idea a synthesis
evolves which taklng in element-%f b? th;"reconciles them on a higher plane. This
S fso showed that the idea of freedom pervaded

was Hegel. Apart from |

tne entlre, cou eof hlstory ;
— Hegel-talks 5 (B); mdﬁrdum sty
- (2) ‘morat-collectivewill( tf
“State and Iaw both
Theery of ratifipal sel
Law and rgoraf‘%are rglxe,d together. :
yrisprudence 1§ moe concerned with the ideal future of law. It was kind of reV|vaI of
;; lav%and tberefore it can be said to be a link between old and new thought.

‘® @

— According to Historical School, there
-y wi e no unlversallty of Iaw and accordlng to Phllosophrcal School there WI|| be
%un' ality ofdaw. . - -

Hegel gave the theory of pumshment also.

The Soclologlcal School .
The fundamenta| postulate of the sociological school is that: we cannot understand what a
thing is unless we- study what it does e. g. Law in action.- Law is a process of balancing
. conflicting -interests -and securing the satlsfactlon .of the maximum of wants with the
* minimum-of frigtion. - ) '
‘o Law’as an.instrument of social progress.

- » Originated by French- and German writers from tt‘e ldeas of. communlsm as.well as :
. biological evolutron :

06
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20 century frends, : _
e Reactron against pcsnwvsrn het ause positivist ret’useo' 'to take e account social
HrOCEsSes. Lo Lo
s Lawis not an isolated fact but a part of sccial phencmenun
= Father of sociological jurisprudence is Roscoe Pound

Roscoe Pound (USA)
s Sociological jurisprudence according to Pound shoald ensure that the. makmg
interpretation and application of laws takes account of social facts. Towards achieving
this end there should be:
i) A factual study of the social facts of legal administration. -
i) Social investigations as preliminaries to legislation.
iii) A constant study of means for making laws more effective
iv) Study both psychological and philosophical methods-of juris

v) Sociological study of legal history N

vi) Allowance for the possibility of a just and reasonable solutio
vii) Administration of justice in English speaking couniky
viii)The a.ch|evements of the purpose of the various &w:

o The comron law g’nll bears the impress of individual ngh :
purpose of legal order there has to be — ;

social lnterests mvolved
e Method of social engineering: :
-~ Jurist must prepare ap.inver

- Legal prjnciples and L

J Accordingt L

'f’soEia| investigation.
. ffects

e) belief and opinion

Sloyment:

T me

iorknd- honour of -state- personahty and (b) claim of pohtlcally orgamzed socrety as a

o property acqwred and held for corporate purposes
C) Social Interest— - . -

1) Social interest in-the general security. Those branches of law which relate to - (a)
' general safety (b) General health (c) Peace and order (d) Secunty of acquisition-(e).

Security of fransaction. - N
ii) Social interest in security of social mstltutnons (a) Domestrc |nst|tutlon (b) Religious
institution (c) Political mstltutlon( ) Economic institution _ : e et '
" iii) Social interest in‘general Morals: prostitution, drunkenness, gambhng ‘
iv) Social interest in conservation of social resources. (a) Conservation, of naturalresources
(b) Protection 6f and gaining of dependants and. defectrves :

- .

27

@terest in ( a) Phy3|cal person (b) fre'edom of'-Willo( ) ho'n_0ur and -

(a) property (b) freedorn of industry and contracts (c) promised .
vantageous relations with others (e ) freedom of - association (f)




v) Social interest in general prograss (a) Economic p;—‘ogre{ss {bj Political progress (¢}

Cultural progress.

vi} Social interest in lndlvrdual hte

» Tasksof law .

- Satlsfaotlon of maxrmum human wants and mterests

-~ Dutyof law to make-valuation of interests = best Intereste to be secured

- Allen calls it: Expenmental Jurisprudence”. -
= Jural Postulates — These are the basic assumptrons on whrch the ordenng of conﬂlotrng
interests rests in every society. In total thererare five postulates as per Pound:-

» Howto balance betwéen the-interests?
- - The various interests are weighed on the same plane
-~ If an interest is transferred, itawill be; ,ansf‘erred 0

: K
individual’s freedom will. tran:
-. New situations will arise.

exarnple

I
.
V.

V.

- In their general intercourse, men

Others will commit no intentional aggressron upon men. (This
relates to Criminal Law).
The society will” use discoveries etc. fo ts own use. (This
relates to Law of Patents).

kact in good faith. (This
relates to Law of Contract).
Men will take due care of others in-their:general.bet
(This relates to Law of Tort) S
Harmful things will be kept in proper ounds:

the Rule of Strict Liability).

(ThlS relates to

., T

to the social plane. For
m into social freedom. _ :
“which the existing law will not be

sufficient. Therefore the judg s will dlspense icewithout Iaw.

° Criticism:

(1) It ‘only h|gh||g||ts the fur pect of law and- rgnores the nature and-

oF ' confrned in, dlfferent categones as the value of dlfferent-

hange accordrng to times and socrety

to Indra -

|sasocral product , .

- Majonty interests/minority interests SRR N ;

;._.Reservatron for. minoritigg.in India has, infact, a#gravated the. prob|em S
= Fundaniental Rights/Directive Principles oT Sta ' L

(8) ConfllctIConsensuaI model of society: !

Pound’s theory is re|evant 0n|y for’ an |dea| socrety

Policy

Proneers of Soclologlcal thought

Auguste Comte:

o First. usedtheterm ‘sociology’. ~ '_ . N

e Founder of “scierice of sociology’., i R ' A
° ‘Ofganlc Theory Society is like an organlsm . _ N .
« Inspired D'L?Rherm who in turn, msprred Dugurt I —

1R
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Above crganic theory.

Allen’{*Law in the Making’) on organic theory — *The mter—dependenoe of organuern in the
social aspect means the mutual relation of all members of civilised society...”

Durkheim:

e

@

3

Dugun

Gierke'

"o

Haurlou(and enard‘-'
e Inspired by Dugutt.

- Rudolf Von lherin
- First great sociold

Made a distinction between two kinds of needs’in the socrety (ay common needs, and
(b) individual needs. : ) >

Division of labour. . |

Theory of “social solidarity”. ™

and can live in society.”

State sovereignty declines.
Decentralisation increases = Syndicalism increases
No distinction between private and public law. :
No prlvate nghts -"The only nght which any man can po‘..
his duty

German jurist.- _
Theory of reahty O‘F'ngtjﬂ persona- 3

French. .
‘Institutional Theory'.

A ‘social utllltanan

ciety, assured by state’s power of constramt
rganlsed in a set form by state.” - : o
ent: Punlshment is a means to a social end

Ehrllch

Lawis to be found in somal facts and not in formal sources of Iaw
. “Centre of gravity of legal development lies not in Ieg|s|at|on nor in juristic smence nor in
Judlcral decnsnon but in somety itself.” : :
Facts of law - -
S (a) USage
h (b) Domination
(c) Possession



