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JURQSPRUDENSE

Break up of topics: - e e
e Introduction to jurisprudence and legal theory ' R
-~ Nature of jurisprudence : - Fwasw e o

-~ Vaiue of jurisprudence
-~ Definitions of jurisprudence
Definitions of law (The various schools) =
- The idealist school
- The positivist school
- The sociological school
e _ Schools of jurisprudence
- - Historical school
- Analytical school
- Sociological school
- Philosophical 'school
- Natural schoot
- Realistic school
- Pure theory of law
_ Antt‘ropologrcal sohool
® Sources of law
- Custom
- Precedent
- - Legislation
Rights and duties
Personality .
Ownership -
Possession .~
Administration of just
.~ The capcept

rs squ‘ésted to the aspirants that they should not try to get too much into- the depth
-of the¥ q ;h_ere are approximately twenty questions on jurisprudence in-the prefims.
Broadly % s that they ask you around 12-13 factual questrons spe(:\f caIIy pertarnrng to: ©

(a) Defigitions and statements =~~~ \ et W

(b) Jurrs@and their schools =~~~ =

. {c) Books and authors .~ =~ : '

(d) Some cases (particularly pertarnrng to the chapter on' Possessron) efc.
The other 7-8 questions are pure concept based questions in which your understanding._of the -~ - -
subject matter is tested. In such questions, it is’ suggested that one should always ga by the -
way of elimination. One should particularly” focus upon, for such questrons those aréas.-on
which assertion-reasoning type of questions can be asked. Particularly while: doing the schools

of jurisprudence, one -should take care. of understandrng the. drfference between the varrous -
schools A% .
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NATURE AND VALUE OF JURISPRUDENCE ' L

) Jurisprudence is basically the theoretical aspect of the word law. in jurisprudence, we do not
~ deal with the practically applicable pieces of statutory law; rather we try to understand the very
essence of law and its various dimensions. Like in the other.subjects, for example, geography
we have geographical thought as a subject of study similarly, in law we have got* legal thought
which is called “jurisprudence”. The basic questtons that we try to answer in ;unsorudence are — .
“Witat is law?, Why should it exist?; What 'should.be the nature and- purpose’ of the law?, What
are rights and duties and what should be thelr nature’7 ‘What is awnershlp and possessmn and
why does law have to protect them?, etc. ' : _

Jurisprudence refers to a certain type "of enquiry or lnvestlgatlon into Iaw an enqmry of a
generat nature the purpose of which is to bring out the underlying and essenhal pnnuples of law
and legal system while.a typical legal subject like contract involves the study of Iegal rules and
principles derived from ‘authoritative sources and its appllcatlon to practlcal situatior

Thus while the law of contract deals with right of one party to a &t
contracting party, in jurisprudence the emphasis is on the study
meaning of term ‘right’ and different kinds of legal rights.

As observed by Salmond “in jurisprudence we are ngt’
authority and apply them to problems, we are concerned rathér
and underlying meaning of legal concepts and in the essentialfeatures f Iegal system Thus
whereas in law we look for the rule relevant to the given situation,.in jurisprudence we ask for .
what is for a rule'to be a, Iegal~rule and what dlstlngwshes Iaw frommogality, etiquette and other
related phenornenon 4

| ‘Yalue ofjurlsprudence - _ |
In-general,"jurisprudence cannot: be apphed 1o practical situations. The question arises:
_ What possible value can there be in an abs%act subiect lik |sprudence’? . S

- Salmond in his’ “Treatles on ju spru’" nc&_ has ‘mentioned the foilowing uses of
Junsprudence ‘ v

1) The value of jurisprudence Iles

_____

‘an impact on the \#hole of legal p itical ._

2 :»m; SEA

efrent.-One of the tasks of jurisprudence’is to construct

and explam orgamz_m '[rvmg to make law’s complexmes more manageable

- and rational.

3) Jurisprudenc € |onal vaiue. Loglcal anaIyS|s of legal concepts and study of

6mbing the vice of formalism. The excessive emphasis on legal
wrealities and makmg one more aware of social function of law.
flience and ‘teach a lawyer to look around him and to create an
wers to new legal pl:oblems must be found by conSIderatlon of

P

5.

] gives shape to practlcal Iaw It helps i in shaplng the practlcal Iaw ln
thatlt e

' form so
serve the somety 7
- "Schools of ]unSprudence

The schools of jurisprudence are a result of various approaches of the 1unsts to the.- -
problem of ‘the nature of law’. '

Definitions of jur|sprudence .

| - The study of jurisprudence started first among the Roman le‘lStS Junsprudence has '
been derived frem the latin word juris -prudentia. Juris means legal and prudentia means-
~knowledge or skill. Initially, jurisprudence was confused with morallty However, it was towards '
-the 1g* ~century- that the coneept wars -seculanSed- In” England it was not. until the time of.
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Ulpian {Roman jurist):

“+ science of right and wrong.
~ Paulus (Roman jurist): The law is not to
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be deduced from the ruie bt the rule from the law.
Hobbes: In Elementeae philosophiae” deals with the nature f natuon iaw, political
government and sovereignty. ,
Black Stone: ‘Jurisprudence is the study of science of law’.
Wurzel: “Jurisprudence was the first of social science to be born.”

Bentham (1748-1832): Some important points about Bentham:

» He distinguished between examinations of the law as it is (exposnwnal) a

to be (censonal) jurisprudence.

His theory is called a “utilitarian individ_ualism” -

nd as it ought

laissez faire principle of economics. He pIeaded for cod"ﬁcation agd gordemned judge-
made Iaw and customs etc. He was a-utilitarian also. A :ordmg to hlm the end of

"+ Bentham gave the concept of “felf
chart as per which- the pleasures an
+ F nedmanl i his book “Legal Theory’

- seeing an in aIL his ¢
noblhty and basenes

law as follows —

defined.as an assemblage of signs. declaratwe of a vohtion conceived
e sovereign in a state, concerning the conduct to be observed in a
by a certain person of class of persons, who in the case in question are or

be a means of bringing to pass, and the prospect of WhICh it is mtended should .
- actas a motive upon those whose conduct is in question.”
= _» . John D Finch in “Introduction‘to Legal Theory” has criticised Bentham as -
“With Bentham came the advent of legal positivism and with it the establishment of
‘legal theory as a science of mvestrgahon as distinct from the art_of rational conjecture;
Bentham laid the foundations of this new approach, but, far from contatnlng the solution
to problems involving the nature of positive law, -his work was only the beginning of a
. overy long and varied, series of debates, which ‘are still going on today
Salmond: “Jurisprudence is the science of first principles of the civil-law’. Junsprudence
accordlng to Salmond deals with Iaw of state consnstlng of rules applled by courts m



) law derived

Jenk: Can jurisprudence be- truly said to be a purely “formal stience”., Not it is submitted, o
unless the word ‘formal’ be used in a strained and artificial sense, 1t is true that a jurist can only .
~ Tecognise a law-by its forrn; for it is form which, as had been said, causes-the manifold matter of

. partrcular specnes of Iaw

admmlstratton of justice There are three kinds of law which o vern the condi i of human

peings i.e.
1. Law which emanate from theo!ogy
2. Law which emanate from morality
3. Law which emanate from a politically organised society

— True law is the law that exists in politically organized society, and Salmond calls it civil faw,

the study of that law is the fit subjeot for study in jurisprudence.
Satmond broadly incorporates in his definition:

(1) Analytical jurisprudence (Salmond says that his book is primarily

concerning analytical jurisprudence)
(2) Historical jurisprudence
(3) Etmcal Jurrsprudence

“the science of the first principles of the civil law”.
Another ciassification that Salmond makes is -
(1) Expository or systematic, which deals with the conte
existing at any time, whether past or present.
{2) Legal history, which is concemned with a legal system
development. £
(3) The science of legislation, the purpos
—— ——deals-withrthe-ideal future of-the,
Dias & Hughes ““Jurisprudence m “lentatively be
about Iaw other than the technrcal expo%tton of 2 a bran

(However, the term phrlosophy used t?,r%ﬁus
confines |tself to civil or man madelw) % '*

opposed to material scie vhic SHkals >With _specifio rules _and -c0nore.te_ details. Thus in as
‘much as jurisprudegige cong 'systematized knowledge of ‘a subject it is & science. Further

mental pr|n0|ples underlying |ega| rules and systems
is the scientific synthesis of essential principles of law.™
prudence trenches on the fields of social sciences and of ph|l030phy, it

present knowledge in dISCIp|IneS other-than law.”

the phenomena to be perceived. But the jurist, having got the form as it were, on the operating

table, has to dissect and ascertain its meaning....... To say that Jurrsprude_nce is concerned only. -

W|th forms is to degrade it from the rank of a science to that of acraft.”

:ne Tt is-the lawyer’s examlnatron of the’ percepts;:rdeal and technrques ofithe. -




*..,_nature | Lo ; | _

Keeton Jurispr
law
Wayne Mmrmon in “Junsprudence trom the 5reeks to Post Modermsm” - "At iis
o -S|mp!est jurisprudence may be defined as the corpus of-answers to the question what i¢ law”.
o Gray ‘The relation of jurisprudence:to;law. -depends not upon what law'is treated but how
- .'aw is treated. A treatise on- jurisprudence may go into minute particulars or be confined to the
_most oenera‘ doctrines and either-case deserves its name. What is essential to it is that it
should be an orderly scnenhflc treatlse in. wmf"h the subjects are duly classified and
--subordinated.
Hart: Law is a system of rules ~ primary and secondary — the combination of which explains
the nature of law and provides Key to jurisprudence. The primary rules are uty imposing rules
~ and the secondary rules-@re to confer power which provide for the cren oF varlat.on of

«mg systemaiic arrangement of the ger‘erat principles of

world

Booke and Authors:
Jurisprudence — Salmond
Jurisprudence - E.W. Patterson
Elementary.Principles of Jurisprudence — Keeton _ e
Jurisprudence —~ Dias
Province and Functions of Law — Julius Stone
Elements of Jurisprudence — Holland
Nature and Sources of Law — Gray _ : _ -
The new Jurisprudence ~ Jenk. ' ' B o R
. Conceptof Law—Hart - . ..~ '
. __10 Lt—ga Theor, — Friedman
44 Intioduction to Legal Theory — John Finch |
12.Province of Jurisprudence Determined — Austin
13. Limits of Jurisprudence Defined ~ Bentham
14.Law irr the Making — Allen
© 15, Legal Phiiosophies Berolzhmeir — . - :
16.Essays of Jurisprudence in"Common Law — Goodhart
-17.A Text Book on Jurispruidence ~ Paton
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EFINITIONS OF LAW

Jeen .made to define law but it has been very. diffi cult to
n. The prime feason being that different societies have seen
evelopment of .law as per their diverse: requwements Moreove;,

son different jurists have got different notions about the nature, purposes

an Therefore we find severaj schools which define law from their respective
ecept. “elassify the defmtlons |nto th e bfoad classes- L
(1) \dealist definitions ™ ‘ =Y e
(2) Positijst definitions. . - o

“(3) Socnologlcal definitions -

. ldeallst def nltrons - - .
tn this category, most of the deflnmons glVen by the Roman and other ancient jurists will

fall. All these definitions present justice to be the main element of law. Justinian’s. Digest-

defines law as “the standard of what is Just and unjust.” Ulplan spoke of law as “the art or
science of what is equitable and good.” Cicera sand that law is the_ highest reason |mpta_nte_d in

-

| n
|



Howaver, in the modern imes, the law has been secularised and has giown infc an
mdepmnent prapch of social science. Therefore, now the earlier theoiogical deﬁnitiens no
‘longer haid 5round Ne vertheless, “justice” still happens 1o be an important element in some of
- thig modern definitions. But the concept ofjustlce now is seen in the sense o| legal justice and
- not an abstract justice.

Saknond defines law as "the body of principles recodn‘sed and dt,phed by- the state in

- h adrnm'stratlon of justice.” Salmond therefore gives emphasis upon two aspects:-
C(1) 1tis the t,ourts and not the legislature which will determine the true nature of law.
(2) ln crder to understany the true nature of law, one should understand its purpose.

Criti
ﬁnegradoﬁ crluCtses Saimond on the ground that his definition ofidlaw proceeds from
the action of the judges. It is somewhat ‘like the definition of a moto
driven by chauffedr.” He asks: “What should we think of a defmtlon of
drug prescribed by a doctor?” -
{2) Another point of criticism against Salmond’s definition iis that he Com‘uses 'flust‘ice with
law. Law and ‘justice’ are not the same thing. Lav [
whether it be evil or good. ‘Justice’ is an ideal fatihde
‘However, Salmond nev&r means that law is justice bu

only by law justice can he achieved. From this interpretatic
detined by Salmond in terms of its purpose. Deﬂmng law in
in understanding the nature of law bu%law Seres- many end
the pursuit of ‘justice’, Salmond has na?s@wed , fleld of Iaw
According to Salmond’s definition -
enforce- it #ather than the courts would
Salmond's definition presents a picture of |
~-of justice and thus. more-importance is attach

of some use to lawyer but otherwise if$
universal, at least very wide appllcatlon égd S
definition is very narrow. It is app icable ‘on
made Iaw... -

oral nature of ‘'man.
gt that he says is that

f‘i‘m

: Po :vust defmltlon

According to Austir%}ew IS -fb§ aggregate of sovereign, to men as pohtlcally subject.” I
other words, law is the ‘command of the soverelgn

factors‘ also.

(4) Austin’s defi nition does not cover custorns and Internatlonal law- because they have not -
all the essentials which “law” must have according o Austin. He completely lgnored the
'social aspects of the law and the psychological factors which sécure its obedience. '

" Kelson: Kélson defines law as the ‘depsychologized command.’ Though Kelsen:defines law

in terms of command he uses it in a sense quite different from Austin’ 5. By cornmmand, he

_simply -means that it imposes a duty Austlns soverelgn does not come into picture in
“Kelson’s definiion. .- - . o L - s




Sociological definition -

They define law in terms of its relation with the society.

Dugsit defines law as essentially and exclusively as social fact It rs in no sense a body
of rules iaying down rights. The foundation of law is in the essential requrrement¢ of the
community life. It can exist only when men live together. Therefore, the most important fact of -

~..-sociallife_is the interdependence of men (this Duguit calls as.‘social sohdamy ) The aim of .~ :
the social institutions is to safeguard and further it. Only those rules can be called laws which =

further this end. The basis of the validity of law is the popular dacceptance and not the wilt of
the sovereign. The sovereign is not above the law but'is bound by it. The law should be based *
on social realities.

Ihering: Ihering defines law-as ‘the form of the guarantee of the
society, assured - by Stafe’s power of constraint.” There are three main
definition:

(1) Law is treated as only one means of social control.

(2) Law is to serve social purpose. . :

(3) It is coercive in character, in other words the obedienge to la
through external compulsion. :
Ehrlich: He includes in his definition all the norms whj
society. This definition goes to include even those fields where&g@e laﬁ
but becomes sociology.
Pound: Pound defings law as ‘a socral institution to satisfy E
constructive scheme for the study of law in the contextpf sqcral probl
Realist movement (applicable in U. S A {%hrch rsgg?gnsr dered to"Be a part of the sociological
approach, defines law in terms of judrcraEgroposes lﬁ"te%J the father of Realist Movement,
says that ‘the prophesres of what the Cousls will dg, in fagt ‘%pd nothing more pretentious, are
what | mean by law.’ Jerome Frank, Lewellyn, Ca?dozo fo this belongs to schools. According
_to them, the formal taw is simply a guess as 1o hat‘the coﬁaﬁs would decide and the law is that

: what the courts actually decide. W _
In the ultimate analysis all the deflnrt, W& to'be seen together. The combined effect of

all the definitions is as follows: -
(‘I) Law presupp. 5

onditions of life of _
plrcatrons of this~

'S
|_ life within a given
2! I ongar remains law,

Lt lays down a

e’ aw even_ without the state, as the pnmrtrve law, -
mplres state

ly to serve some personal ends of a despot

HISTORICAL SCHOOL

fore,_accordingly the behavrour of society is also specific to that partrcular .
S 'behawour is based upon partrcular socrety As'the necessmes of socrety vary, the

' practrced in socrety and followed because of legal compulsion such a behawour will be said to
have value at customary law. It is thé customary law at which existing law come into the society.

* Though the basis theory of Maine, Puchta are not have essenttally the same element, essentral
premise is same. .

- Thé historical school approach to Iaw originated i in the begmnrng of 19" century Sawgny is
~considered to be its chief exponent. The basis of historical approach fies' in Roman law. .

- MONTESQUIEU: anticipated. historical school and stated that *laws were creation of climate,

lacal situation, accident” or dmposture.” Maine calls hnm.the ﬁ;st ij'IS’[ -who proceeded en-

historical method.




Burke war hed that "schemes should not be made for the future without assimilating the

sssons of past.” According to him, law is a product of & gradual and organic process.

"Huge - Became starting point of historicai scheo! “In the earlrest times {o which authentic
history extends, the law will be found to have already a fixed character pecullar to the people
like manners, language and constitution - None of these pheno'nena have. Separate existence;
they are but the particular facultres and tendencies of. the individual people rnseoarably united
in nature and only wearing the semblance of distinct attributes to our law o

Germany is said to be the cradle of historical school. R

During French Revolution-Napoleen ¢ode was in force. In about 1814 a proposal had been
momed for a code by Thebaut of Heidelberg. He felt that law should be’ codrfred and that the
code should contain ali legal principles. -

The view of Thebaut was’ stoutly opposed by SAVI("NY in an essay —
Vom Beruf (1814) "

The factors for the rise of historical school -

(1) 4 was areaction agarnst the plea for universality of law a

school.

(2) It was a reaction against rationalism which sugges

réquirements of the present and there should be:

(3) THe Napoleonic Conquests in Europe had given

nationalism. This helped in the growth of historical sc
takes pride in the national customs and practloes
"“{4)  Irwas the reaction against Thibaut's (of H'edelbergl proposal for codification. The
_ higtorical school suggested ‘that 5 codifying, law would“become static and a law .

- whHich is derived from local customs cannot béeadifi '

Savigny’s Theory:

- Savigny wrote the followrng books

(1)-On-the-vocation=-vom-beruf :

~ (2) Law of possession
~(3) History of Roman Law in Middle _

(4) The system of Modern Romén)Law

: 'Accordrng to Sa vig gny: :

On the vocation —

se t&’ an extremewdegree of
The’ historical school also

“Law has its’ ommon- consciousness of the people: This common™ -
- consciousness rs=~‘ ll' i1 ;»,yolk eist. The nature of any particular system of law is a-
reﬂectron of the spr 1 é!%le who evolve it; taw is the product .of people’s-life and a

. . R N
.o Lawis _no ducto ‘%_ an s free wrll Law, language customs, government have no

strtﬁtr'. Law like language, develops with the life: of the people it grows
ens with the strength of the people and fi nally dres away as the nation

_ ‘hould therefore follow the course of h|stor|cal developme‘nt -

e As law grows into complexrty the common consciousness is représented by lawyers who

formulate {egal principles. But the lawyers remain only the mouthpiece of popular-

consciousness and their work is to shape the law accordrngly Legislation is the last

__ ‘,_.,stage of {aw-making_and, therefore the lawyer or the jurist is more |mportant than the
legislator, = - \ ‘

- 'd __-'Thus accordrng to Savigny’s theory, law is a matter of unconscrous and organrc growth

S ..;...;

“Therefore, 1aw is found and not made. Further, law is not universal.in nature. Like o

—language it-varies with people and age. And, custom not only precedes Iegrslatlon but jt -
is superlor to it. Law should always conformto the popular conscrousness i.e. Volksgeist.

.8,'




L ine detects of contemporary sodes %e ngly i matiers on which thers is no
Volksgeist, a code “’ught infroduce new and unadaptable provisions, '”t"birdt\ he argued
that codification could never cater exha: Mwetvtn all probiems that arise in the future and

hence was not a suitable instrument for the devel opmect of taw. Fou rthty, ‘e argued that
codification would highlight the loopholes and weaknesses of the law and so encourage
evasion. Codification in Savigny's view, shouid be preceded by ‘an organic, progressive,
scientific study of the law’, by which he meant historical study. Reforms should awaif the
results’of the historians’ work. The Iegistators should lock before they leap into reform,

In essence, the theory of Savigny —

1. Law, language, custom and government has no separate existence.

2. The organic development of law, with the life'and character of peopie. dev cps with ang
in this it resembles {anguage.

3. Law grows with a nation, increases with it and dies at its dissol

4. Custom Precedes legisiation and is superior to it should confg
people. Custom may be evidence of law, but its real '
men. -

o o

“law).

Criticism of Savigny’s 1 heory .
(1) lnconmstency in the theory :'. the one ha id;

mi‘és . cﬁ;ské%s completely opposed to each other eXIst in dlfferem- g

ry WhICh cannot be said to be reflecting the spirit of the whole’

of the judge has also been ignored in S-avigny"s_.th_eor_y and the
fthe jurist has been taken v'ery lightly. Many rules, in modern-time, are the

devetopmenl‘ notlceable in all the Iegal syotems of the world are Ieft unexplamed in
Sawgnys theory. Legal developrnents in various countries shaw some’ uniformity to
which he paid no heed. Prof. Korkunove says: ‘it does not determme the connection ™
- between what is national and what is universal'. : )

(6) Juristic - pessimism —.According to Pound, Savigny encouraged ‘juristic pessimism’.
According to his theory, legislation must accord with popular. consciousness. Such a
vnew will. not find favour in ‘modern times. No legal system would like to.make

compromlse with abuses” only because th'?peop|e are accustomed toit. ltis nghtly sald'_

- . - - . . R . C -
- - - - . A g
- . . .-



