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cannot override. Since human body is very much personal, any form of violation can be treated
as human rights violation. During treatment and procedures proper respect for individual patients
must be shown irrespective of his status. The patient, first of all, is a human being and the dignity
that a human being deserves must be upheld. Similarly, it is the fundamental right of every
human being to maintain his health. To maintain good health he may demand to live in a
pollution-free environment. To control the pollution of water, air and neighbourhood, it is
necessary that the Government, the industry and citizens work together. In big cities, the air
pollution needs to be checked by controlling the vehicular emissions. Villagers have rights to
demand for potable water and health services. Citizens can rightly demand that food stuff sold in
the market bear marks of purity, dates of manufacture and expiry etc. Preservatives added in
drinks should be mentioned. All activities creating health hazards should be banned. Health is a
fundamental human right but its achievement is marginal only.

Public Health and the Law:

In a civilised society, health of the citizens is an important sector for the Government. The
Government is responsible to provide health services to the pub- lic. In India the health services
are provided both by the Central and State Governments. But the available resources with the
Governments are not enough to cover all citizens under health care services. Hospitals and
clinics run and administered by the Governments can take care of a small percentage of the
population. But the requirements of health care for the one billion population is huge both in
terms of financial outlays and infrastructure. As a result, services provided by private practioners
and those by private hospitals and nursing homes are predominant. But there is a big difference
in availed services. Poor people cannot afford to pay high charges of specialist doctors in the
private sector. Even many cannot afford small fees. Consequently, there is a heavy rush of
patients at Government hospitals for minor ailments as well as grave ones. Some of the private
hospitals in big cities are equipped with sophisticated equipments and manned by specialist
doctors. But only rich people have access to those though in some cases poor people too go to
those private hospitals in order to save a valuable life. Death is inevitable. But the hard truth is
that many a people die without the least medical care,

Apart from the provision of inadequate health services in the public sector, many people die
because of wrong treatment and negligence on the part of the medical men and
paraprofessionals. Even in developed countries the scenario is no different. Because full-proof
system to avoid human error may not be possible. Moreover, the patient may develop
unavoidable complications to make situations difficult for the medical men. There may be
failures of machines. All these add together to cause sufferings to the patients and their families.

In India and other developing countries people also suffer because of poor quality of water, poor
drainage conditions, non availability of sanitary systems and adulterated foods and drugs. Above
all, it is the apathy of those who are responsible to enforce rules for better public health,
Illiteracy and prejudices are other obstacles which play havoc with public health. The Central
and State Governments are exerting tremendous efforts to eradicate Polio from the country. But
there are adverse propaganda against such lofty social cause. Together with the Governmental
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efforts cooperation and active participation of the people can bring improved conditions in public
health. A healthy nation is a national pride.

Health awareness among the people may help avert major epidemics which appear in particular
seasons periodically. NGOs can motivate and create awareness.

Human Rights and Dignity

Law and medicine are interrelated. Medical professionals are the best friends and philosophers
for the sick, old and disabled persons. At the same time, the relation calls for respect for human
dignity and respect for justice.

Providers of health care are involved in the management of patients. When one is sick, doctors
and nurses come to his mind first and truely it is them who take care of the patients. But there are
others too who also play important roles, e.g., physiotherapists, pharmacists, laboratory
assistants, midwives and others. The organisation and regulations of these professions are found
in various legislations. Some of -these are : Medical Degrees Act, 1916, Pharmacy Act, 1948 and
Indian Medical Council Act, 1956. The basic function of professional regulation is the
maintenance of registers of the practitioners and to enforce discipline for 'infamous conduct' of a
professional. Basically, the health law is concerned with the relationship between doctors and
patients. To a lesser degree, the relationship between hospitals or other institutions and patients is
also a matter of concern. Health law is framed based on tort, crime and family laws. It has its
roots in the Fundamental Rights and Directive Principles of the Constitution of India. The
common issues are : consent, truth telling, confidentiality, respect for human dignity and respect
for justice. The legal frame is that of human rights and health law is thus a subject of human
rights law. There has been radical innovations in genetics and new concepts are emerging to
redefine biological parenthood.

There shall be rules to control the sale, supply and distribution of drugs at prices which are fare
and reasonable. There shall be strict guidance for the

manufacture of drugs of standard quality and of maximum purity. Then there are dangerous
drugs which are likely to be abused. The use of narcotics has to be checked. Misleading
advertisements alluring patients for magical cute have to be restrained. Accordingly, there exist a
series of Acts to control everything related to drugs. Some of the important legislations in this
respect are

1. The, Drugs and Cosmetics Act, 1940.

2. The Drugs and Magic Remedies (Objectionable Advertisements) Act, 1954.

3. The Drugs Control Act, 1950.

4. The Dangerous Drugs Act, 1930.

Legal Recognition of Human Rights:
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When we talk of human rights we presuppose a recognition of the dignity and worth of human
person. But it is a fact that this human dignity, in practice, is denied in many ways. Human rights
are natural rights. These rights are to be recognised for all people irrespective of their religious,
political, social or cultural affiliation. Human rights are rooted in moral values. Because, of this,
legal recognition of human rights is a dynamic historical process. As a result of this process,
rights have enshrined in declarations, conventions and covenants that go to make International
Human Rights Law. Many countries have their constitutional provisions for human rights.
Poverty across | Asia, Africa and Latin America has a close connection between human rights
and liberation from hunger. Human rights champion the privilege of the individual against state
power. The hurdle that stood on the way of making international human rights laws is the
concept of 'sovereignty'. But ‘civil liberties' and 'civil rights' got their footholds in domestic laws
of the European countries and also in the United States. These stirred a legal revolution in
International law. In about half a century after World War -I1, a Code of new law definied certain
‘human rights' and ‘fundamental freedoms' for all human beings anywhere in the world./ The
individual today is thus an object of international right. Hence there came a

series of international human rights laws. Some of these are :

1. The United Nation's Universal Declaration of Human Rights.

2. The International Covenant on Civil and Political Rights.

3. The International Covenant on Economic, Social and Cultural Rights. The other noteable laws
are-

(a) European Convention for the Protection of Human Rights.

(b) American Convention on Human Rights.

(c) Indian Human Rights Commission.

The latest in the series is the Convention on Human Rights and Biomedicine, 1997.

Patients, Doctors and Human Rights:

Human rights are closely related to medical law. Both of these are of recent concepts. So far,
medical law involves the application of the general Law of Torts, Criminal Law and Family
Law. But we need to consider certain themes of ethics which must be taken into account for any
legal analysis. Also, practice of medicine has a dimension which may broadly be called human
rights. However, when we talk of human rights in the context of law of medicine, some
unfavourable reaction comes forth. Because rights discussed are mainly those of patients. The
doctor has the privilege to touch the body of the patient. Such powers must be subject to control
and scrutiny. Respects have been treated as rights in the Declaration of Helsinki. This is all the
more important to those who may be the subject of medical research.

The following are the examples of medical practice in which considerations of human rights are
involved : Research on humans, the care of the new born baby, contraception, abortion, research
on embryos, allocation of fund for health services and access to health care. These cases touch on
such rights as the right to life, the right to privacy, the right to marry and find a family, the right
to be free from inhuman treatment and the right to free movement.
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In case of Bolam v. Friern Hospital Management Committee, ' negligence has been critically
adjudged and stipulations have been made regarding the standard of care which a doctor must
take to perform his duty to his patient. This is also a case which examines comptence of a doctor.
The House of Lords had attached a series of conditions to the doctor's exercise of clinical
judgment concerning his patient's best interest. The House of Lords also firmed up that while the
decision to treat without consent was for a doctor to make in accordance with the view of his
seniors, in making it he must give his mind to certain questions of general nature.

Female feticide is the selective abortion/elimination of the girl child in the womb itself, done
deliberately by the mother, after the detection of the child's gender through medical means. This
is usually done under familial pressure from the husband or the in-laws or even the woman's
parents. Unplanned pregnancy is generally the reason behind abortion. However, female feticide
is a far more heinous sin than the age old practice of killing an unwanted child, even before it's
borin.

Sadly, a majority of female feticide cases involve an enthusiastic participation of women, both
old and young.

To add fuel to the fire, unethical sex determination and selective abortion of female infants has
become a booming US $224 million industry- a dangerous incentive for this transgression to
prosper further in the near future.

Why female feticide?

Every unethical act, like this one, has some age-old lame reasoning behind it.

The root cause for female feticide lies within the cultural norms as well as the socio-economic
policies of the country where this practice prevails. The most infected (I use the verb, for it
precisely depicts the malady that has affected our world) are the South Asian countries like
China, India, Vietnam, Korea etc. from where this social evil has mushroomed today to the
western nations like the USA and Canada. This is the end result of immigration that has brought
along female feticide across the pond. What is the rationale, one may wonder. Surprisingly, the
reasons aren't quite as diverse for these nations as one may perceive.

Preference for the male child: Elimination/removal of girls from the family tree even before
they are born clearly indicates the vehement desire for a boy child. In the countries where female
feticide has become unbridled, the core factor is the need to continue the family line through the
male born into it. Sons are seen as the main source of income. Even though women today can
easily rub shoulders with men, almost in every field they set their mind to, the common
misconception still remains that it is the male who will help run the house, and look after his
parents.

Foul Medical Ethics: The opening conversation to this hub satisfactorily covers this point.
With the legalization of abortion in India, illegal sex determination and termination of
pregnancies has become an everyday reality. The professionals in the medical field are only too
glad to help parents realize their dream of a healthy baby boy. Female feticide is openly
discussed amongst many in the healing fraternity and even pin boards outside certain clinics
read, 'Pay Rs.500 ($ 10) today to save the expense of Rs. 500 000 ($ 10 000) in the future'. The

Join us on Telegram for more: "Law College Notes & Stuffs"
33




https://t.me/LawCollegeNotes_Stuffs

Yenaissanc®©
——— Law College —————

BA.LL.B.VIII SEM HEALTH LAW
initial meager sum is the cost of a pregnancy termination, while the bigger amount specified in
comparison, is the expense that the family will be burdened with in the form of dowry for the
girl.

Industrial Growth: Industrialization of the health sector has further strength- ened the selective
sex abortion quarter. With the advent of CVS, Amniocentensis and Ultrasound, sex
determination of the fetus has become much easier than it was earlier. This goes on to show how
the manufacturers of high-tech equipments and gadgets, used to run these tests, benefit from the
woes of future parents and their unborn child.

As opposed to CVS and amniocentesis, the ultrasound technology is cheaper and within easy
reach of the lower economically backward strata of society. It is also easily accessible in a
hospital/clinic nearby with mediocre credentials.

Unfortunately, the probability of accuracy of the ultrasound is not always 100 per cent until the
fetus is twenty weeks old. Consequently, the child aborted by those enthusiastic parents may just
be the little prince they were hoping for.

Long Term Consequences

As Newton's Third Law of Motion states, 'For every action, there is an equal and opposite
reaction’, the after effects of this genocide are fatal and far-reaching. Blinded by the need for an
assertive gender to rule the house after the parents’ demise, the majority are often ignorant of the

disaster they unwittingly invite by indulging in female feticide.

Skewed Sex Ratio: In India, the number of girls per 1000 boys is declining with each passing
decade. From 962 and 945 girls for every 1000 boys in the years 1981 and 1991 respectively, the
sex ratio had plummeted to an all time low of 927 girls for 1000 boys in 2001. If that statistic is a
matter of concern, the current figures are toeing the danger line with only 914 girls for 1000 boys
in 2011. In the case of China, the sex ratio is an alarming 118 boys for 100 girls; that means 848
girls for 1000 boys. This is just an example of two nations trapped in the vicious circle. There are
many others struggling with a skewed sex ratio.

Is an imbalance in the number of females a truly worrying matter?

Yes, indeed. Sex ratio is merely a microscopic view of the number of both genders. However,
when calculated for the entire population, this clearly indicates the widespread disparity. This
disparity may prove critical for the country's development in political, economic and emotional
spheres.

Female/Women Trafficking: The steep decline in the number of girls makes them scarce for
the teaming number of males eligible for marriage. As a solution to this issue, illegal trafficking
of women has become commonplace in many regions. This is a graver matter than the ideology
of mail order brides. Women, often young girls who've just crossed the threshold of puberty, are
compelled to marry for a price fixed by the groom-to be. They are usually bought in from
neighboring areas, where the number of girls might not be as miniscule as the host region. Child
marriages become a rage and child pregnancies, a devastating consequence. The moment when a
land participates in the trade off of its women population, it is a sure path laid ahead with pitfalls.
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Increase in Rape and Assault: Once women become an endangered species, it is only a matter
of time before the instances of rape, assault and violence become widespread. In the backdrop of
fewer available females, the surviving ones will be faced with the reality of handling a society
driven by a testosterone high. The legal system may offer protection, but as is the situation today,
many cases might not even surface for fear of isolation and humiliation on the girl's part.
Population Decline: With no mothers or wombs to bear any child (male or female), there would
be fewer births, leading to a decline in the country's population.

Though a control in the demographic statistics is currently the goal of many nations like China
and India, a total wipeout of one sex is not the way to achieve this target. Science would then
have to look up solutions to do away with the swarming number of men, should such a worst
case scenario happen.

Prevention and Cure

Do the facts enlisted above truly spell disaster for the future of women? Not really. The issues of
female infanticide, female feticide and selective sex abortion have gained global attention. Many
international and national law making bodies have come forward to stop this cruel practice. Of
the numerous steps taken to curb the matter, the prominent ones are:

¢ Cancellation/permanent termination of the doctor's license who partakes in fulfilling a client's
demand to do away with her girl child.

¢ Heavy penalty imposed on companies like GE that specialize in marketing medical equipments
used for illegal sex determination and abortion in unlicensed clinics and hospitals.

+ High fines and judicial action against 'parents’ who knowingly try to Kkill their unborn baby.

¢ Widespread campaigns and seminars for young adults and potential parents to enlighten them
about the ill effects of female feticide. Ignorance is one of the major causes for the increase in
the selective sex abortion cases. Spreading awareness can go a long way in saving our future
sisters, mothers, girlfriends and wives.

A cohesive and concerted effort by everyone can prove to be the requisite baby step in the right
direction. We may not support the notion of women rising above men, or them becoming the
dominant sex, or conquering the world. However, the basic humane consideration to let an
innocent child live and see the world she was conceived to grow in is not too much to ask Let's
not be murderers of our own flesh and blood.

Environment and health

A clean environment is essential for human health and well-being. However, the interactions
between the environment and human health are highly complex and difficult to assess. This
makes the use of the precautionary principle particularly useful. The best-known health impacts
are related to ambient air pollution, poor water quality and insufficient sanitation. Much less is
known about the health impacts of hazardous chemicals. Noise is an emerging environment and
health issue. Climate change, depletion of stratospheric ozone, loss of biodiversity, and land
degradation can also affect human health.
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In Europe, the major environment-related health concerns are related to outdoor and indoor air
pollution, poor water quality, poor sanitation and hazardous chemicals.

The related health impacts include respiratory and cardiovascular diseases, cancer, asthma and
allergies, as well as reproductive and neurodevelopmental disorders.

The EU Green Paper on noise exposure states that around 20 % of EU's population suffer from
noise levels that health experts consider to be unacceptable, i.e. which can lead to annoyance,
sleep disturbance and adverse health effects. Transport, especially in urban areas, is one of the
key contributors to human exposure to air pollution and noise.

Much less is known about the health impacts of chemicals. There is growing concern about the
effects of exposure to mixtures of chemicals at low levels and for long periods over our lifetime,
in particular during early childhood and pregnancy. Persistent chemicals with long-term effects,
such as polychlorinated biphenyls (PCBs) and chlorofluorocarbons (CFCs), and those used in
long-life structures — for example construction materials — may present risks even after their
production has been phased out.

Many pollutants known to affect human health are gradually coming under regulatory control.
However, there are emerging issues for which environmenital.
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