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several persons were alleged to have committed an offence in furtherance of their 

common intention and all except one are acquitted, it is open to the appellate court 

under Section 386(i)(h) to find out on a reappraisal of the evidence who were the 

persons involved in the commission of the crime and although it could not interfere 

with the order of acquittal in the absence of a state appeal it was entitled to determine 

with the help of Section 34, Penal Code, i860 (IPC), the guilt of the person who 

committed the crime, notwithstanding the acquittal of the co-accused.
40

 Also, in cases 

where the co-accused has not appealed the benefit of the appellate court’s order could 

be extended to him.
41

 

If the appellate court finds the accused guilty it may reverse the order of acquittal 

and pass sentence on him according to law. But in such a case as the appellate court is 

to do what the trial court ought to have done, it should not impose a punishment 

higher than the maximum that could have been imposed by the trial court. An appeal 

court is after all “a court of error”, that is, a court established for correcting an error.
42

 

It has also been expressly provided by the second proviso to Section 386 that the 

appellate court shall not inflict greater punishment for the offence, which in its 

opinion the accused has committed, than might have been inflicted for that offence 

by the court passing the order or sentence under appeal. 

In passing an order in appeal from an order of acquittal, the High Court has the 

same power, to convict the accused of an offence disclosed by the evidence on record, 

which the trial court has under Sections 221 to 222, even though no charge in respect 

of that offence has been framed against the accused.
43

 

In an appeal against acquittal, the High Court has power under Section 3$6{a) to 

direct further inquiry to be made. Here inquiry means according to Section z(g), every 

inquiry other than a trial conducted under the Code by a Magistrate or court. 

Therefore, the High Court can put the proceedings at the pre-trial stage and obviously 

at the stage before the framing of the charge but after the filing of the police report.
44

 

The expression “retrial” in Section 386(a) is used in an unlimited or unrestricted 

sense. In the absence of any indication to the contrary it can be taken to mean partial 

retrial also. An appellate court reversing the 

(1997) 7 SCC 677: 1997 SCC (Cri) 1151. 

40. Khujji v. State of M.P., {1991} 3 SCC 62.7: 1991 SCC (Cri) 916: 1991 Cri Lj 2.653; Brathi v. State of Punjab, (1991) 

1 SCC 519: 1991 SCC (Cri) 203: 1991 Cri LJ 402. 

41. Jashubha Bbaratsinh Gohil v. State of Gujarat, (1994) 4 SCC 353: 1994 SCC (Cri) 1193; Raja Ram v. State 

ofM.P., (1994) 2 SCC 568: 1994 SCC (Cri) 573. 

42. Jagat Bahadur v. State ofM.P., 1966 Cri LJ 709, 712: AIR 2966 SC 945; see also, Shankar Kerba Jadhav v. 

State of Maharashtra, (1969) 2 SCC 793, 801: (1971) 1 Cri LJ 693, 697-99. 

43. Ramaswamy Nadar v. State of Madras, 1958 Cri LJ 228, 230-31: AIR 1958 SC 56; Emperor v. Ismail 

Khadirsab, (1928) 29 Cri LJ 403: AIR 1928 Bom 130. 

44. jetha Nand v. State of Haryana, 1983 Cri LJ 305, 308 (P&H). 
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order of acquittal may order a retrial; and such a retrial can be ordered from the stage 

at which an error or illegality has crept in.
45

 
{3) In an appeal from a conviction— 

[i) the appellate court may reverse the finding and sentence and acquit 

or discharge the accused, or order him to be retried by a court of 

competent jurisdiction subordinate to such appellate court or 

committed for trial, or {it) the appellate court may alter the finding, 

maintaining the sentence, or 

{Hi) the appellate court may with or without altering the finding, alter the 

nature or the extent, or the nature and extent, of the sentence, but 

not so as to enhance the same. [S. 386(b)] 

Where the appellate court, under sub-clause (i) above, reverses the finding and 

sentence, it has two courses open; it may acquit or discharge the accused, or it may 

order the accused to be retried or committed for trial. The expression “alter the 

finding” in Section 386(b) above has only one meaning and that is “alter the finding of 

conviction and not the finding of acquittal”.
46 

The words “reverse the finding and 

sentence” in subclause (i) above mean to set aside or annul the conviction and 

sentence. 

A retrial is not to be ordered merely to enable the prosecution to adduce 

additional evidence for filling up the gaps or lacunae left at the trial.
47

 An order for 

retrial of a criminal case is made in exceptional cases, and not unless the appellate 

court is satisfied that the trial court had no jurisdiction to try the case or that the trial 

was vitiated by some serious illegality or irregularity, or on account of misconception 

of the nature of the proceedings and on that account in substance there had been no 

real trial, or that the prosecutor or an accused was, for reasons over which he had no 

control, prevented from leading or tendering evidence material to the charge and in 

the interests of justice the appellate court deems it appropriate, having regard to all 

the circumstances of the case, that the accused should be put on his trial again.
48

 Once 

retrial is ordered by the appellate court in exercise of powders under Section 386(b) 

(/), the evidence which is already on record is deemed to be obliterated off from the 

record.
49

 It may also be noted that there is no power of remand except for the purpose 

of 

45. K. Subramanian v. Kunhumon, 1974 Cri Lj 548, 549 (Ker); 
Lakshmanan Sundaram v. State of Kerala, 1990 Cri LJ 1800 (Ker). 

46. State of A.P. v. Thadi Narayana, (1962) 1 Cri LJ 207, 211: AIR 1962 SC 240. 

47. State of Gujarat v. Rajubbai Dhatnirbhai Bariya, 2004 Cri LJ 771 (Guj). 

48. Ukba Kolhe v. 

State of 

Maharashtra, 

(1963) 2 Cri LJ 418, 

423: AIR 1963 SC 

1531; see also, 

Akalu Ahir v. 

Ramdeo Ram, 

(1973) 2 SCC 5S3: 

1973 SCC (Cri) 903: 

T973 Cri LJ 1404; 

Rajeswar Bras ad 

Mi era 

v. State of W.B., 

(1965) 2 Cri LJ 817, 

821: AIR 1965 SC 

1887; 

Matukdhari Singh 

v, Janardan 

Prasad, 1966 Cri 

LJ 307, 310: AIR 

Chandra Lai Das 

v. State ofTripura, 

20 03 Cri LJ a162 

{Gau}. 

49. 
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682 Chapter 24 Review Procedures: Appeals 

retrial. In a case where the trial court had failed to hear the accused on the question of 

sentence, the appellate court cannot, under Section 3S6(b) or under any other section 

of the Code, remand the case to the trial court for the purpose of hearing the accused 

on the question of sentence.
50 51 52 53

 

The order of retrial which the appellate court can pass in the context of an appeal 

from a conviction is retrial for the same offence for which the accused was convicted 

and not of another since it would be wrong for the appellate court to assume that the 

whole case is before it.
51 52 53

 

The power of the appellate court to commit the accused person for trial is not 

confined to cases exclusively triable by a court of session, and it is within the power of 

the appellate court to commit even such cases as are triable by any Magistrate.
32

 

The words “alter the finding” in sub-clause {it} above mean only the alteration of 

the order of conviction and further these words only mean modification of the 

conviction and not its obliteration or annulment. It is now well settled that the power 

of the appellate court to alter the finding is confined to offences for which the accused 

could have been convicted by the trial court under Sections 221 and 2.2.2.
33

 

Situations may arise in which the accused is convicted of an offence less grave than 

that for which he was prosecuted. In such cases, the view taken is that he is deemed 

to have been acquitted of the graver offence. Thus where a person is charged with an 

offence of murder under Section 302 IPC but convicted of culpable homicide not 

amounting to murder under Section 304 IPC, there Is an Implied acquittal of the 

offence of murder under Section 302 IPC.
54

 If therefore the accused appeals against 

the conviction under Section 304 IPC and the State does not appeal against the 

acquittal under Section 302, the appellate court cannot alter the finding under Section 

304 IPC Into one of conviction for murder under Section 302 IPC.
55

 

In a case where an accused person Is charged with several offences, the trial is no 

doubt one; but where the accused is acquitted of some offences, and convicted of 

others, the character of the appellate proceedings and their scope and extent is 

necessarily determined by the nature of the appeal preferred before the appellate 

court. If the accused files an appeal against his conviction, and the State does not 

appeal against the order of acquittal, then it is only the order of conviction that falls 

to be considered by the 

50. Pratul 

Chaudhari 

v. State, 1979 

Cri Lj 103, 104 

(Dei); 

Mukand Lai 

v. State, 1979 

Cri LJ 105, 106 

(Dei). 

51. jet-ha Hand 

v. State of 

Haryana, 

19S3 Cri Lj 

305, 308 

(P&H); see 

also, State of 

A.P. v, Tbadi 

Narayana, 

(196z) 1 Cri 

LJ 207: AIR 

19132 

52. State of U.P. v. 

Shankar, (1962) 2 Cn LJ 

261, 262: AIR 1962 SC 

1154. 

53. For the text of Ss. 

221 and 222, see supra, 

paras 15.11 and 15.14. 

54. Kishan Singh 

v. Emperor, 

(192S) 29 Cri 

Lj 82S: AIR 

192S PC 254; 

see also. 

Emperor v. 

Shea Dar 

shorn Singh, 

(1922) 23 Cri Lj 

202: AIR 

55. See, 41st Report, pp. 

269-70, para. 31.38. 
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appellate court, and not the order of acquittal. Therefore, in construing the 

expression “alter the finding” in Section 386{b)(ii) above, it cannot be assumed that 

the whole case is before the appellate court when it entertains an appeal against 

conviction. The expression “alter the finding” has only one meaning, and that is, 

“alter the finding of conviction” and not “alter any finding of the trial court whether 

it be one of conviction or acquittal”. -
6 

Similarly, where an appeal against acquittal is 

preferred by the State, the respondents are not entitled to challenge their conviction 

in respect of other offences when they have not preferred any appeal against the 

same. Further, since they have not availed themselves of the right of appeal, a 

revision at their instance is barred under Section 401(4). It is, however, open to the 

High Court to act suo motu to prevent a miscarriage of justice.
56 57

 

According to sub-clauses (ii) and {Hi} of Section 386{b) above, the appellate court 

may alter the finding and maintain the sentence or alter the nature or the extent or 

the nature and extent of the sentence but not so as to enhance the same; or the 

appellate court may even without altering the finding, alter the nature or the extent, 

or the nature and the extent, of the sentence but not so as to enhance the same. 

A sentence is said to be enhanced when it is made more severe. If the sentence of 

fine is changed into one of imprisonment it would amount to enhancement of the 

sentence. However, an enhancement of fine was held not to amount to enhancement 

of sentenced
8
 Where a court awards a sentence of fine and also directs that in default 

of payment of fine the offender shall undergo a term of imprisonment, the offender, 

according to Section 70 IPC, is not relieved of the liability to pay the fine by 

undergoing the said term of imprisonment. Therefore, where the sentence of four 

months’ imprisonment passed by the trial court was altered by the appellate court to 

“3 months
1
 imprisonment and a fine of 

A
 500 and in default to undergo rigorous 

imprisonment for one month”, the sentence passed by the appellate court would 

amount to enhancement of the sentence as the fine would still be recoverable after 

undergoing the whole imprisonment of four months.
59

 However, in a case where the 

aggregate sentence of imprisonment awarded by the appellate court is in any way 

less than the period of the original sentence of imprisonment, the fact that fine is in 

addition imposed by the appellate court would not be considered as an enhancement 

of the sentence by the appellate court.
60 56 57 58 59 60

 

56. State of A.P. r. Thadi Narayana, (1962) 1 Cri LJ 207, 211: AIR 1962 SC 240. 

57. State of Orissa v. Mathuri Mallik, 1979 Cri LJ 508, 510 {On); see 

also, Lakhan Mahto v. State of Bihar, 1966 Cri LJ 1349: AIR 1966 SC 

58. Devu v. Excise Circle hispector, 1986 Cri LJ 1478 (Ker). 

59. Nandeswar 

Barua v. State, 

T952 Cri LJ 917: 

AIR 1952 Ass 81; 

see also, Ganga v. 

Emperor. {1942} 

43 Cri LJ 719: AIR 

1942 Oudh 399. 

60. Bhakhtavatsalu Naidu v. Emperor. ILR {1906} 30 Mad 103 (FB). 
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(4) In an appeal for enhancement of sentence— 

(i) The appellate court may reverse the finding and sentence and acquit or 

discharge the accused or order him to be retried by a court competent 

to try the offence, or 

(ii) the appellate court may alter the finding maintaining the sentence, or 

(in) the appellate court may with or without altering the finding, alter the 

nature or the extent, or the nature and extent of the sentence, so as to 

enhance or reduce the same. [S. 386(c)] 

As already seen, the appellate court is not to inflict greater punishment for the offence 

which in its opinion the accused has committed, than might have been inflicted for 

that offence by the court passing the order or sentence under appeal, [proviso 2 to S. 

386] 

The first proviso to Section 386 provides that the sentence shall not be enhanced 

unless the accused has had an opportunity showing cause against such enhancement. 

This provision is already included in Section 377(3).
61

 

The powers enumerated here in case of an appeal for enhancement of the sentence 

are almost the same powers as described in sub-para (3} above in respect of an appeal 

against the conviction. Here, of course additional powers to enhance or reduce the 

sentence have been given to the appellate court. 

If a substantial punishment has been given for the offence of which a person is 

found guilty, after taking due regard of all the relevant circumstances, normally there 

should be no interference by an appellate court. On the other hand, interference will 

be justified when the sentence is manifestly inadequate or unduly lenient in the 

particular circumstances of the case. The interference will also be justified when the 

failure to impose a proper sentence may result in miscarriage of justice.
62

 

(5)  In an appeal from any other order.—The appellate court may in such a case alter 

or reverse such order. [S. 386(d)] 

(6) Consequential or incidental orders.—The appellate court may make any 

amendment or any consequential or incidental order that may be just or proper. [S. 

386(e)] 

Consequential and incidental orders are in fact the complements of the main order 

of the court and should necessarily follow the main order. In a case where the accused 

is convicted for more offences than one, it is the plain duty of the court to impose an 

appropriate sentence under each 

61. See supra, para. 24.4. 

62. Kodavandi 

Moidean v. State 

of Kerala, (1973) 3 

SCO 469: 1973 SCC 

(Cri) 369, 371: 1973 

Cri LJ 671, 673; see 

also, Bed Raj v. 

State of U.P., 1955 

Cri LJ 1642, 1644: 

AIR 1955 SC 77S; 

Shiv Govind v. 

State of M.P., 

(1972} 3 SCC 399: 

1972 SCC (Cri) 549: 

1972 Cri Lj irSi. 
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section of which the accused is convicted, and an omission to do so is an 

error in law. Therefore the appellate court in such a case would have the 

power under the above Section 386(e) to pass such order as to sentence as 

would be consequential upon the order of conviction.
63

 The powers given 

to the appellate court under Section 386 are quite wide and the court 

can alter or amend a charge provided that the accused is not prejudiced 

either by keeping him in the dark about the charge or in not giving a 

full opportunity of meeting it and putting forward any defence open to 

him, on the charge finally preferred against him.
64

 In view of the powers 

given by Section 386(e) above, the appellate court can pass orders under 

Sections 106(4), 335, 35
A
4h 357(4), 359(2-)* 452, 454(3) and 456(2). 

(7) No dismissal of appeal for default or on the appeal becoming 

infructuous.—The Code does not contain any provision for dismissal of 

an appeal for default.
65

 Neither is there any provision for dismissal on 

the ground that the appeal has become infructuous. From the scheme of 

the code and in view of the finality attached to the appellate judgment, it 

appears that once the court decides not to dismiss an appeal summarily, it 

should dispose it of giving reasons for its conclusion except where it abates 

according to the provisions of Section 394.
66

 

Procedure where judges of court of appeal are equally divided 

When an appeal under this chapter is heard by a High Court before a bench of 

judges and they are divided in opinion, the appeal with their opinions, shall be laid 

before another judge of that court, and that judge, after such hearing as he thinks fit, 

shall deliver his opinion, and the judgment or order shall follow that opinion. [S. 392] 

From this provision it is not appropriate to infer that the legislature intended that a 

criminal appeal should be laid only before a bench of two judges.
67

 However the 

proviso to the above Section 392 provides that if one of the judges constituting the 

bench or, where the appeal is laid before another judge under this section, that 

judge, so requires, the appeal shall be reheard and decided by a larger bench of 

judges. A question may arise as to whether the third judge ought to consider himself 

bound by the views expressed by the two referring judges, on points on which there 

was no difference of opinion between the two judges. It has been held that the third 

judge should bring to bear his independent opinion.
68

 The Supreme Court 

63. Jayaram Vitkoba v. State of Bombay, 195 6 Cri LJ 318, 321: AIR 1956 SC 
146. 
64. K.C. Mehta v. 

State of 

Maharashtra, 

(1969) 3 SCC 

166: 1970 SCC 

(Cri) 19, 23: 1970 

Cri Lj 5103 see 

also, Thakur 

Shah v. 

Emperor, 

65. State v. Ra?n Gopal, 2006 Cri LJ 2805 (Del). 

66. Balan v. State, 

1981 Cri Lj 1549, 

1550 (Ker); for S. 

394, see-infra, 

para. 24.18; 

Naresh Kumar 

State ofU.P., 1981 

Cri LJ 378, 379 

(All). 

67. Satwant Singh v. State, 1986 Cri Lj 1352, 1354 (Dei). 

68. Repana Naganna, 

re, (1961) 1 CriLJ 

218: AIR 1961 AP 

jo-, see also, 

discussions in 

Tanviben 

Pankajkumar 

Divetia v. State of 

Gujarat, 

24.13 
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has expressed the view that it is for the third judge under this section to decide on 

what points he shall hear arguments if any, and that postulates that the third judge is 

completely free in resolving the difference as he thinks fit.
69

 In a case where the State 

appeal against the acquittal of the accused for offence under Sections izo-B, zi8, 347, 

389 IPC had been dismissed by the Division Bench of the High Court, and where due 

to the difference of opinion regarding the correctness of the acquittal of the accused 

for offences under Section 161 IPC and Section 5(i)(tfz), Prevention of Corruption 

Act, that part of the matter was referred to the third judge, it is not permissible for 

the third judge to reopen the entire matter and to convict the accused for offences 

under Sections 347, 389 and izo-B IPC.
7
° 

24.14 Appeal is required to be heard by the Bench specified by 

the Rules 

When the High Court Rules specify a bench that should hear a category of appeals, 

they should be heard by such bench. Otherwise, the judgment would be a nullity. In 

a case wherein a single judge acquitted some dependants of an offence punishable 

with two years’ imprisonment, the Supreme Court held that judgment to be a nullity 

inasmuch as such an offence was required to be heard by at least two judges 

constituting to a Division Bench under the Bombay High Court Rules.
71

 The court’s 

observations are instructive: 

When a matter required to be decided by a Division Bench of the High Court is 

decided by a learned Single Judge, the judgment would be a nullity the matter 

having been heard by a court which had no competence to hear the matter, it 

being a matter of total lack of jurisdiction. The accused was entitled to be heard 

by at least two learned judges constituting a Division Bench and had a right to 

claim a verdict as regards his guilt or innocence at the hands of the two learned 

judges. This right cannot be taken away except by amending the rules. So long as 

the rules are in operation it would be arbitrary and discriminatory to deny him 

this right regardless of whether it is done by reason of negligence or otherwise.
72

 

Singh v. State of M.P., (1999} r SCC 315: 1999 SCC {Cri} 44; Radha Mohan Singh v. State ofU.P., (zoo6} 

z SCC 45°: {2.006) 1 SCC {Cri} 661. 

69. Babu v. State of V.P., (1965} z Cri LJ 539: AIR 1965 SC 1467, 147°; Hethubha v. State of Gujarat, (197°) 1 

SCC 72°: 197° SCC (Cri) 2.8°, 285: 197° Cri LJ 1138; Union of India v. B.N. Ananti Padmanabiah, {1971) 3 

SCC 278: 1971 SCC (Cri) 535, 537: 1971 Cri Lj 1287; see also, Sajjan Singh v. State of M.P., (1999} 1 SCC 315: 

1999 SCC (Cri) 44. 

70. Bhagat Ram v. State of Rajasthan, (1972) 2 SCC 466: 197Z SCC {Cri} 751, 756: T972 Cri Lj 9°9, ?xz. 
71. Pandurang v. State of Maharashtra, {1986) 4 SCC 436: 1986 SCC (Cri) 5°°: 19 8 6 Cri Lj *975- 
72 .Ibid. 
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24.15 

24.16 

The rules contained in Sections 353 to 365 as to the judgment of a criminal court of 

original jurisdiction shall apply, so far as may be practicable, to the judgment in 

appeal of a Court of Session or Chief judicial Magistrate. [S. 387] However, unless the 

appellate court otherwise directs, the accused shall not be brought up, or required to 

attend, to hear judgment delivered, [proviso to S. 387] Sections 353 to 365 referred to 

above have been discussed earlier in Chapter 2,3. It is obvious from Section 362 

which, by Section 387, has been made applicable to the judgments of the appellate 

courts, the appellate court is not to alter or review the judgment once signed and 

delivered, except for the purpose of correcting a clerical or arithmetical error. In that 

sense, the judgment of the appellate court when once delivered is final. It has been 

held that once the lower appellate court gives the orders it becomes functus officio.
73

 

However, if the appeal was dismissed for default of absence of appeal, the sessions 

court can hear the appeal and it may not amount to review inasmuch as there will be 

no judgment under Section 362 of the Code.
74

 

Section 354(i)(fi) is applicable to the judgments in appeal of a Court of Session or 

Chief judicial Magistrate. Therefore, such a judgment shall contain the point or 

points for determination, the decision thereon and the reasons for the decision.
75

 

Even though Section 387 is not applicable in respect of the judgment in appeal of the 

High Court, it has been held by the Supreme Court that the High Court must 

indicate in a reasoned judgment that it has applied its mind to the material questions 

of fact and law. A judgment may be brief, not a blank, especially in case of appeals 

against the order of conviction for serious offence.
76

 

Order of High Court on appeal to be certified to lower court Whenever a case is 

decided on appeal by the High Court under this chapter, it shall certify its 

judgment or order to the court by which the finding, sentence or order appealed 

against was recorded or passed and if such court is that of a Judicial Magistrate 

other than the Chief Judicial Magistrate, the High Court’s judgment or order shall 

be sent through the District Magistrate. [S. 388(1)] 

The court to which the High Court certifies its judgment or order shall 

thereupon make such orders as are conformable to the judgment or order of the 

High Court; and if necessary, the record shall be amended in accordance 

therewith. [S. 388(2.}] 

Rules regarding judgment of subordinate appellate court 

73. Dilip v. 

State of 

Mahara

shtra, 

1996 Cri LJ 

721 (Bom); 

State 

ofT.N. v. 

A. 

Jaganat

han, 

{1996} 5 SCC 

329: 1996 

SCC (Cri) 

1026. 

74. Mohd. Sa-uman Alt v. State of Assam, 1994 Cri Lj 2809 (Gau). 

75. Naresh Kumar v. State of U.P., 1981 Cri LJ 378, 379 (Ali). 

76. Alijan 

Nanhe 

Pebalw

an 

Quresh

i v. State 

of 

Mahar

ashtra, 

{1981) 1 

SCC 415: 

1981 SCC 

(Cri) 164, 
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Finality of 
judgments 
and orders on 
appeal 

Abatement of appeals 

However, it has been held that the High Court should not interfere with the 

judgment of an appellate court confirming the findings of the trial court on the bare 

fact that reasons had not been given for the finding.
77

 

24.17 Finality of judgments and orders on appeal 

Section 393 provides as follows: 

393. judgments and orders passed by an Appellate Court upon an appeal shall be final, except in 

the cases provided for in Section 377, Section 378, subsection {4) of Section 384 or Chapter XXX: 

Provided that notwithstanding the final disposal of an appeal against conviction in any case, 

the Appellate Court may hear and dispose of, on the merits,— 

la) an appeal against acquittal under Section 378, arising out of the same case, or 

(6) an appeal for the enhancement of sentence under Section 377, arising out of the same 

case. 

The appellate court including the High Court cannot review its own judgment passed in 

an appeal. The absence of the provision for review of the judgment shows that the 

legislature did not intend to have the judgment reviewed.
7S 

Apart from the fact that 

there is no review of the decision of the appellate court, the law does not provide for 

any appeal against the decision of the appellate court except an appeal against the 

order of acquittal under Section 378 or an appeal by government for enhancement of 

sentence under Section 377. The only remedy against the decision of the appellate court 

is by way of revision under certain circumstances.
79

 

24.18 Abatement of appeals 

Section 394 provides as follows: 

394. (r) Every appeal under Section 377 or Section 378 shall finally abate on the 

death of the accused. 

(2) Every other appeal under this Chapter (except an appeal from a sentence of 

fine) shall finally abate on the death of the appellant: 

Provided that where the appeal is against a conviction and sentence of death or 

of imprisonment, and the appellant dies during the pendency of the appeal, any of 

his near relatives may, within thirty days of the death of the appellant, apply to the 

Appellate Court for leave to continue the appeal; and if leave is granted, the appeal 

shall not abate. 

Explanation.  In this section, “near relative” means a parent, spouse, lineal 

descendant, brother or sister. 

(1987} 2 SCC 55: 1987 SCC (Cri) 259. 

77. Manuel Fernandes v. State, 1978 Cri LJ 305, 306 (Goa JCC). 

78. Ro$ha?ilal v. State, 1975 Cri LJ 1583, 15S9 (Cal). 

79. See infra, Chap. 25. 

https://t.me/LawCollegeNotes_Stuffs



Abatement of Appeals 689 

From this section it is clear that an appeal against an acquittal under Section 378 or 

an appeal for the enhancement of the sentence under Section 377, can only abate on 

the death of the accused and not otherwise. Once an appeal against an acquittal is 

entertained by the High Court, it becomes the duty of the High Court to decide the 

same irrespective of the fact that the appellant either does not choose to prosecute it 

or is unable to prosecute it for one reason or the other.
80

 

Section 394 does not specifically provide for cases where the complainant dies 

after presentation of an appeal against acquittal under Section 378(4). Considering 

the wording of sub-sections (1) and (2) it is obvious that such an appeal does not 

abate on the death of the complainant. In view of Section 302 which provides for 

permission to conduct prosecution, it would be within the power of the court to 

permit any person to prosecute an appeal which is not liable to abatement on the 

death of the appellant.
81

 

Every appeal against conviction abates on the death of the accused except an 

appeal from a sentence of fine.
82

 An appeal from a sentence of fine is excepted from 

the all pervasive rule of abatement of criminal appeals for the reason that the fine 

constitutes liability on the estate of the deceased and the legal representatives of the 

deceased on whom the estate devolves are entitled to ward off that liability.
83 84 85

 It 

has been opined that since there is no specific provision relating to the situation 

where the complainant dies in an appeal filed by the convicted person, the state 

should step into the shoes of the complainant.
84 85

 

As an appeal from a composite order of sentence combining the substantive 

imprisonment with fine is ordinarily directed against both the sentences, it is not 

therefore strictly speaking an appeal from a sentence of fine for the purposes of 

Section 354. But such an appeal does not for that reason cease to be an appeal from a 

sentence of fine. In an appeal from a judgment imposing a sentence of fine either by 

itself or along with a sentence of imprisonment, the legality or propriety of the 

sentence of fine necessarily involves an examination of the validity of the order of 

conviction. The sentence follows the conviction and the validity of the two is 

interconnected.
83

 

80. Khedu 

Moht
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State 

of 

Bihar

, 

(1970) 

2 SCO 

4501 

1970 

SCC 

{Cri} 

479: 

1971 

Cri LJ 

2.0; 

Mukt
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Jesin

g v. 

Valla

bhdas

3 SCC 

343: 1974 

SCC (Cri) 

951, 954: 

1975 Cri LJ 

276, 278, 

SL 

Bhageera

thiAmma 

v. 

Jeevanku

mar, 1982 

Cr i LJ 91, 

92 (Ker). 

82. Rain Ishwar Chaudhary v. State of Bihar, 198 6 Cri 
LJ 1366 (Pat). 83.
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690 Chapter 24 Review Procedures: Appeals 

The main object of the proviso to sub-section (z) above is to provide a machinery 

whereby the children or the members of the family of a convicted person who dies 

during appeal could test the conviction and get rid of the odium which would 

otherwise attach to them.
86 87 88

 Further, the interest of the legal representatives of the 

deceased appellant in the appeal may not be purely sentimental, it can be pecuniary 

also even though the appeal might have been against the sentence of imprisonment. 

Thus, if the conviction is on a charge of murder of a near relation whose heir, or one 

of whose heirs, is the alleged murderer, he (if the conviction is not set aside) will be 

disqualified from inheriting his property. If he dies during the pendency of the 

appeal, his heirs have a pecuniary interest in prosecuting the appeal. If the appeal 

succeeds, their right of inheritance to the property of the deceased through the 

appellant will be saved.
87 88

 Therefore, the principle underlying the above proviso 

appears to be eminently sound. The requirement of the leave of the court to continue 

the appeal, and the time-limit provided for filing an application for such leave, are the 

necessary safeguards against the probable misuse of the provision. 

24.19 Legal aid in appeal cases 

An indigent accused person may be involved in an appeal case either as a respondent 

in an appeal against his acquittal, or as an appellant seeking redress against the 

mistakes and errors in the order of conviction passed against him by the trial court. In 

either case the liberty of indigent accused person may be in jeopardy and hence 

Article zi of the Constitution would require the appeal procedure to be “reasonable, 

fair and just” procedure. As an essential ingredient of such a procedure, as has been 

held by the Supreme Court in Hussainara Khatoon (4) v. State of Biharm, it will be 

necessary to provide at State expense, a lawyer to an indigent accused person, be he 

the respondent or the appellant, if he is unable to engage one due to his poverty or 

indigence. If legal aid to an indigent accused person is an essential component of 

“reasonable, fair and just” procedure in trial proceedings, it is equally, if not more, so 

in appellate proceedings. Firstly, it is not easy for a layman to understand all the legal 

implications of the judgment of the trial court in the context of the appellate 

proceedings. Secondly, in such proceedings, quite often, intricate questions of law and 

fact are involved. They would require the skilful and careful handling by a competent 

lawyer. Thirdly, the State is represented in appeals by well qualified and experienced 

Public Prosecutors. Therefore, for the proper and just working of the adversary 

system at the appellate stage, it is necessary that the indigent accused person is 

represented by a competent law- 
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Legal Aid in Appeal Cases 691 

ver. Though justice and fair play do require adequate provision for legal aid at the 

appellate stage, it has not so far attracted as much attention as it has in case of trial 

procedures. The Code does not make any specific provision for giving legal aid to 

indigent accused persons in appeal proceedings. However the Supreme Court has 

held that as a matter of prudence the court, may in an appropriate case appoint a 

counsel at the State’s expense to argue for the cause of the accused.
S9

 

As mentioned earlier in para. 14.11 the Code has made provision to provide a 

lawyer at State expense to an indigent accused person in a trial before a Court of 

Session; the Code also enables a State Government to extend this right to any class of 

trials before other courts in the State. If in any such trial the accused is acquitted and 

the State prefers an appeal against the order of acquittal, even in such a situation, the 

Code surprisingly fails to make any specific provision for providing a lawyer to the 

indigent accused person to defend himself. 

In accordance with civilised jurisprudence, the Code, subject to just exceptions, 

provides for a right of appeal against an order of conviction. However such a right 

would not mean much to the indigent convicted person without the able 

representation by a competent lawyer. The Code does not make any provision for 

legal aid even in such cases where the order of conviction is prima fade wrong and 

invoking the appellate jurisdiction is necessary to avoid miscarriage of justice. In this 

context, the existing provisions regarding “jail appeals”
89 90

 are far from adequate and 

can hardly be considered as a proper substitute for able representation of the 

indigent convicted person by a competent lawyer. Here it may be pertinent to note 

the observations of the Supreme Court in M.H. Hoskot v. State of Maharashtra89 90 91. 

The Supreme Court observed: 

Maneka Gandhi case
92

 has laid down that personal liberty cannot be cut out or cut 

down without fair legal procedure. Enough has been set out to establish that a 

prisoner, deprived of his freedom by court sentence but entitled to appeal against 

such verdict, can claim, as part o± his protection under Article 2.1 and as implied 

in his statutory right to appeal, the necessary concomitant of right to counsel to 

prepare and argue his appeal. 

If a prisoner sentenced to imprisonment, is virtually unable to exercise his 

constitutional and statutory right of appeal, inclusive of special leave to appeal, 

for want of legal assistance, there is implicit in the Court under Article 142 read 
with Articles 21 and 39-A of the Constitution, power to assign 

89. Rishi Natulan 

Pandit v. State 

of Bihar, (1999} 

8 5CC 644: 200c 

SCC (Cri) 21. See 

also, discussions 

in K.S. 

Pandur&ttga v. 

State of Karnataka, {2013) 3 SCC 721: (2013} 2 SCC (Cri; 257: 

2013 Cri LJ 1665: Mobd. Hussain v. State (Govt. ofNCT of 

90. See supra, paras S4.6(2} 8nd 24.8(4 )(6). 

91. {1978) 3 SCC 544: 1978 SCC (Cri) 468: 1978 Cri Lj 1678. 

92. Maneka Gandhi v. Union of India, (1978) 1 SCC 248, 284: AIR T978 SC 

597. 
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692 Chapter 24 Review Procedures: Appeals 

for such imprisoned individual ‘for doing complete justice’. This is a necessary 

incident of the right of appeal conferred by the Code and allowed by Article 136 of 

the Constitution. The inference is inevitable that this is a State’s duty and not 

government’s charity.
93 94 95

 

The Supreme Court have had an opportunity to express its difficulty in processing an 

appeal when the petitioner in person appeared and argued his case.
93 94

 The court 

suggested that such persons should be provided legal aid and it indicated various 

agencies offering legal aid to poor. At present the provisions of the Legal Services 

Authorities Act, 1986 help the indigent appellant in getting legal aid. 

93.
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Chapter 25 

Review Procedures: Revision 

Object and scope of the chapter 

In the earlier chapter it was considered how a person aggrieved by the decision of a 

criminal court could go in appeal to the higher court and obtain redress. However, 

the right of appeal is not available in each and every case and is confined to such 

cases as are specifically provided by law. Secondly, even in such specified cases, the 

Code ordinarily allows only one appeal, and a review of the decision of the appellate 

court is not normally permissible by way of further appeal to yet another higher 

court. In order to avoid the possibility of any miscarriage of justice in cases where no 

right of appeal is available, the Code has devised another review procedure, namely, 

“revision”. Sections 397 to 405 deal with the powers of “revision” conferred on the 

higher courts and the procedure to regulate these powers. The powers of revision 

conferred on the higher courts are very wide and are purely discretionary in nature. 

Therefore, no party has any right as such to be heard before any court exercising 

such powers. The revisional powers, though quite wide, have been circumscribed by 

certain limitations. For instance, a) in cases where an appeal lies but no appeal is 

brought, ordinarily no proceeding by way of revision shall be entertained at the 

instance of the party who could have appealed; b) the revisional powers are not 

exercisable in relation to any interlocutory order passed in any appeal, inquiry or 

trial; c) the court exercising revisional powers is not authorised to convert a finding 

of acquittal into one of conviction; d) a person is allowed to file only one application 

for revision either to the Court of Session or to the High Court; if once such an 

application is made to one court, no further application by the same person shall be 

entertained by the other court. These matters have been discussed in this chapter in 

Part B. 

25.1 
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694 Chapter 25 Review Procedures: Revision 

25.2 

Reference to High 

Court 

The chapter also deals with other provisions contained in Sections 395 to 396 which enable an inferior court to consult the High Court on a matter 

of law in certain circumstances. If a criminal court other than a High Court has to decide whether a particular enactment is constitutionally valid, and is 

itself of opinion that it is not, but finds that neither the High Court to which the court is subordinate nor the Supreme Court has pronounced on that 

enactment, the court is required to make a reference to the High Court for the decision on that question. The intention here is that the validity of the laws 

possibly in conflict with the Constitution should be decided authoritatively and quickly.
1
 It has also been provided that a Court of Session or a 

Metropolitan Magistrate may in its or in his discretion refer for decision to the High Court, any other question of law arising in the hearing of a case 

pending before such court or Magistrate. These provisions regarding reference to the High Court are contained in Sections 395 and 396 and have been 

discussed in Part A of this chapter. 

A. REFERENCE OF HIGH COURT 

Reference to High Court and post-reference procedure 

(x) Reference to High Court.—A reference to High Court may be on a question of the constitutional validity of any law or it may be on any 

other question of law. In this connection Section 395 provides as follows: 

395. (x) Where any Court is satisfied that a case pending before it involves a 

question as to the validity of any Act, Ordinance or Regulation or of any provision 

contained in an Act, Ordinance or Regulation, the determination of which is 

necessary for the disposal of the case, and is of opinion that such Act, Ordinance, 

Regulation or provision is invalid or inoperative, but has not been so declared by 

the High Court to which that Court is subordinate or by the Supreme Court, the 

Court shall state a case setting out its opinion and the reasons therefor, and refer 

the same for the decision of the High Court. 

Explanation.—In this section, “Regulation” means any Regulation as denned in 

the General Clauses Act, 1897 (10 of 1897), or in the General Clauses Act of a State. 

(z) A Court of Session or a Metropolitan Magistrate may, if it or he thinks fit in 

any case pending before it or him to which the provisions of subsection 

(1) do not apply, refer for the decision of the High Court any question of law 

arising in the hearing of such case. 

(3) Any Court making a reference to the High Court under sub-section (1) or 

sub-section (2) may, pending the decision of the High Court thereon, either 
commit the accused to jail or release him on bail to appear when called upon. 

I. See, 41s: Report, p. 284, para. 3 
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Reference 

Every court subordinate to the High Court is required to make a reference to the 

High Court under sub-section (i) above, if the following conditions are satisfied: 

(a) The court is satisfied that a case pending before it involves a question of the 

constitutional validity of any Act, ordinance or regulation or any provision 

contained therein. A mere plea raised by a party challenging the validity of 

the Act is not sufficient to make a reference to the High Court.
2
 What is 

required is the satisfaction of the court that a real or substantial question 

regarding the validity of the Act is involved. 

(b) The court is also satisfied that the determination of the question of validity of 

the Act etc. is necessary for the disposal of the case before it. 

(c) The court is of the opinion that the Act, ordinance or regulation etc. is invalid 

or inoperative but has not been so declared by the High Court to which that 

court is subordinate or by the Supreme Court.
3
 

{.d} Before making a reference to the High Court, the court shall state a case 

setting out its opinion and the reasons therefor. 

This is a satisfactory method of deciding authoritatively the question of 

constitutional validity of the Act etc., although, of course, not many occasions arise 

for the adoption of this course.
4 *

 It may be relevant to note here that Article 2,2.8 of 

the Constitution also empowers the High Court to withdraw the case from the 

subordinate court to itself and to dispose of the same after deciding the question 

regarding the validity of the Act etc. Article 2.28 reads as follows: 

228. Transfer of certain cases to High Court.—If the High Court is satisfied that a 

case pending in a court subordinate to it involves a substantial question of law as 

to the interpretation of this Constitution the determination of which is necessary 

for the disposal of the case, it shall withdraw the case and may— \a) either 

dispose of the case itself, or 

(b) determine the said question of law
7
 and return the case to the court from 

which the case has been so withdrawn together with a copy of its 

judgment on such question, and the said court shall on receipt thereof 

proceed to dispose of the case in conformity with such judgment. 

While Section 395(1} requires every subordinate court to refer the question of validity 

of any Act etc. to the High Court, Section 395(2} gives discretion only to a Court of 

Session or a Metropolitan Magistrate to refer for the decision of the High Court, any 

question of law arising in the 

2. M. Rajaram Reddi, re. 1952 Cri LJ 1235, 1236: AIR 1952 Mad 578. 

3. N. Sttryanarayana v. Forest Range Officer, 1968 Cri LJ 598, 599: 

AIR 1968 AP v. Keshab Chandra Naskar, (1962/ 2 Cri LJ 33, 35: AIR 1962 Cal 

358. A. See, 41st Report, p. 284, para. 32.2. 
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696 Chapter 25 Review Procedures: Revision 

hearing of the case before such court or Magistrate. Such reference under 

sub-section (2) can be made only on a question of law and not on a question of fact,
5
 

The question referred to must have arisen in the hearing of the case. The High Court 

will not decide the hypothetical questions of law however interesting or important 

they may be.6 Nor does the sub-section empower a Court of Session or a 

Metropolitan Magistrate to refer the points of law settled by the decisions of the 

High Court, where such court or Magistrate doubts the correctness of those 

decisions.
7
 In a recent decision, it has been held that the mere event that the 

Sessions Judge has entertained an application for revision under Section 379 and 

called for the record of any case pending in any inferior criminal court will not 

thereby transfer the pendency of the case to his court and clothe him with 

jurisdiction and power to make a reference under Section 395(2} on a question of law 

arising in the hearing of such revision.
8
 Sub-section (3) above deals with the powers 

of the referring court to commit the accused to jail or to release him on bail. This has 

already been considered in para. 12.9. 

(2) Post-reference procedure.—When a question has been so referred under Section 

395, the High Court shall pass such order thereon as it thinks fit, and shall cause a 

copy of such order to be sent to the court by which the reference was made, which 

shall dispose of the case conformably to the said order, [S. 396(1)] 

The High Court may direct by whom the costs of such reference shall be paid. [S. 

396(2)] 

B. RE V I S I O N A L  J U R I S D I C T I O N  

Sections 397 to 405 relate to powers of revision. While Sections 399, 400 and 401 

respectively deal with the powers of revision of a Sessions Judge, an Additional 

Sessions Judge and the High Court, Section 397 (read with S. 400) empowers these 

judges and the High Court to call for the records of the subordinate courts for the 

purpose of exercising the powers of revision, and Section 398 empowers them to 

order further inquiry under certain circumstances. These sections, particularly 

Sections 397 to 401, are interlinked and should be read together, 

25,3 Power to call for and examine the record of any proceeding before subordinate court 
In this connection Section 397 provides as follows: 

5.
 Empero
r v. Molla 
Fuzla 
Karim, ILR 
(1905) 33 
Ca! 193, 
196. 

6. A.5. 

Krishna, 

re, 1954 Cri 

LJ 152.1, 

152.3: AIR 

1954 Mad 

993. 
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R

8.

 Narbad

a v. Mohd. 

Hanif, 

1982 Cri LJ 

2330, 2332 

(Raj). 
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Revisional jurisdiction 697 

397. (1) The High Court or any Sessions judge may call for and examine the Calling for records to exercise of 

powers 

record of any proceeding before any inferior Criminal Court situate within its ofrevision 

or his local jurisdiction for the purpose of satisfying itself or himself as to the 

correctness, legality or propriety of any finding, sentence or order, recorded 

or passed, and as to the regularity of any proceedings of such inferior Court, 

and may, when calling for such record, direct that the execution of any 

sentence or order be suspended, and if the accused is in confinement, that he 

be released on bail or on his own bond pending the examination of the 

record. 

Explanation.—All Magistrates, whether Executive or Judicial, and whether 

exercising original or appellate jurisdiction, shall be deemed to be inferior to the 

Sessions Judge for the purposes of this sub-section and of Section 398. 

(2) The powers of revision conferred by sub-section (1) shall not be exercised 

in relation to any interlocutory order passed in any appeal, inquiry, trial or 

other proceeding. 

(3) If an application under this section has been made by any person either to 

the High Court or to the Sessions Judge, no further application by the 

same person shall be entertained by the other of them. 

Under the above section, the High Court or the Sessions Court is empowered to call 

for and examine the record of any proceedings before any inferior court and satisfy 

itself as to the correctness, legality or propriety of any order passed by the inferior 

court.
9
 ff any defect, irregularity or illegality justifying, corrective action, is found on 

the examination of the record, the subsequent sections, namely Sections 398 to 401, 

empower the superior courts to pass suitable orders to remove the miscarriage of 

justice. The object of revisional jurisdiction is to confer upon superior criminal 

courts, a kind of paternal or supervisory jurisdiction.
10

 

The term “proceeding” as mentioned in Section 397(1) above, cannot necessarily 

be said to have any reference by itself to the commission or trial of an offence. There 

are some provisions in the Code itself which are not concerned or necessarily 

concerned with the commission or prevention of an offence, for instance Sections 125, 

126, 133, 144, etc.
11
 The word “proceeding” cannot be given such a restrictive 

significance; a proceeding cannot be said to have any reference by itself to the 

commission or trial of an offence.
12 13

 “Proceeding” is a very wide term, and would 

include any judicial proceeding taken before any inferior criminal court even though 

it may not relate to any specific offence. In several decided cases, it has been held that 
4- b 4- ,-.4- 4 M /\4- 4- b M -k 4-~« 1 44 C 4- b M /N d 4 M /▼ L. 1 4- 4- b M —* 4-~« ^ 44 C 4- b 1 I 4 4 M 

9. Ishar Singh v. State of 

Punjab, 1974 Cri LJ 231 

(P&H); Ganesh Narayan 

Dangre v. Eknatb Hari 

Jhampe, 1978 Cri LJ 1009, 

1012 (Bom); S.P. Mallik v. 

State of Orissa, 1982 Cri Lj 

19, 22 (Ori). 

10. Purshottam Vijay v. State, 1982 Cri Lj 243, 248 (MP). 

11. Public Prosecutor v. L. Ramayya, 1975 Cri LJ 144, 155 (AP) (FB). 

12. Ujamsbi Govindji Sanghadia v. Emperor, (1947) 48 Cri Lj 152: AIR 1946 Bom 533 

(FB). 13. Public Prosecutor v. L. Ramayya, 1975 Cri Lj 144, 155—56 (AP) 

(FB); E.P. Kumaravel Nadar v. T.P. Shanmuga Nadar, (1940) 41 
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698 Chapter 25 Review Procedures: Revision 

The word “inferior” in relation to court in Section 397(1} does not carry with it 

any stigma or any suggestion that the court is under the administrative orders of the 

superior court. Inferior criminal court only means judicially inferior to the High 

Court (or Sessions Court). A court is inferior to another court when an appeal lies 

from the former to the latter.
14 

The Sessions judge is, therefore, inferior to the High 

Court within the meaning of Section 397(1) and the High Court may call for and 

examine the record of any proceeding before the Sessions judge.
15

 It has been held 

that the Sessions Judge has revisional jurisdiction in relation to appellate judgment 

of the Assistant Sessions judge and the Chief Judicial Magistrate.
16

 

The explanation to Section 397(1) merely clarifies that ail Magistrates, whether 

executive or judicial, shall be deemed to be inferior to the Sessions Judge for the 

purpose of Sections 397 and 398. A revision may therefore lie from the order of 

Additional District Magistrate ordering possession of a room to the landlord, to the 

Sessions Court.
17

 The constitutional position being well-settled that ail the 

Magistrates are inferior to the High Court and the High Court has got the 

superintending and supervisory jurisdiction under Article 227 of the Constitution, 

there was no necessity tor the legislature also to say in the explanation that all 

Magistrates are inferior to the High Court.
IS

 It may, however, be noted that a 

Magistrate holding an inquiry under Section 176 does not function as a criminal 

court, and therefore, the records of such an inquiry cannot be called and examined 

by the High Court under Section 397.
19

 

The power of the revisional court to release the offender on bail or bond under 

Section 397(1) has already been considered in para, 12.8. 

From the nature of the powers given to the revisional courts (i.e. the High Court 

or the Court of Session), it seems to follow that the revisional court can act either on 

its own motion or on the motion of even a stranger who may be instrumental in 

bringing to the knowledge of the revisional court a matter which otherwise the 

revisional court may not have known. Of course, the normal course of the High 

Court or Court of Session to be seized of a matter is either at the instance of the 

prosecution or the accused or the High Court or Court of Session itself, but in some 

rare cases 

Goenka v. Corpn, of Calcutta, {1925) 26 Cri LJ 1533: AIR 1925 Cal 1251; B.G. Horniman, re, (193.?) 34 Cri 

LJ 259: AIR 1933 Bom 59. 

14. Krisbnaji Vithal v. Emperor, (1948) 49 Cri LJ 593: AIR 1949 Bom 29. 

15. Ramacbandra Puja Pa?ida Sam ant v. Jambesivar Patra, 1975 Cri LJ 192;, 1922 (On); Thakur Das v. 

State of M.P., (197S) 1 SCC 27: 197S SCC (Cri) 21, 28: 1978 Cri LJ 1. 

16. Gopala n v. State of Kerala, 1981 Cri LJ 1217, 1224 (Ker). 

17. Ai?inasb Mahanta v. jajneswar hi oh ant a, 1989 Cri Lj 489 (Gau). 

18. Ramacbandra Puja Panda Samant \\ jambesivar Patra, 1975 Cri LJ 1921, 1922-23 (Ori); see, 

observations in Anjanappa v. State of Karnataka, 1988 Cri Lj 248 (Kant); Mansur v. State of MSP., 

1986 Cri Lj 57, 59 (MP). The court categorically pointed out in this case that Executive Magistrates are 

subordinate to the High Court. 

19. Ism at Sara v. State of Karnataka, 1982 Cri Lj 1:076, 1080 (Kant). 
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information may be received by the High Court or Court of Session even from a 

stranger. Thus, the revisional court can interfere on information contained in the 

newspaper or a placard on a wall or on an anonymous postcard, provided it considers 

that sufficient ground has been established to justify its doing so. At the same time the 

revisional court has to be loath to take action on an application for revision presented 

by a third party on its own responsibility and without authority from either of the 

parties. It becomes the duty of the revisional court to see that a stranger to the 

proceedings does not employ his information as an instrument of vengeance on the 

accused or attempt to serve his own private end.
20

 The question whether a stranger has 

a right to appeal in a proceedings initiated suo morn by the court has been answered 

in the negative. However, the Supreme Court ruled that the stranger’s revision petition 

would be maintainable.
21

 

Sub-section (a) of Section 397 bans the exercise of revisional power in relation to 

any interlocutory order passed in any appeal, inquiry, trial or other proceeding. This 

provision has been introduced with a view to speeding up the disposal of criminal 

cases. It was thought that revision petitions against interlocutory orders would not 

only delay justice but might sometimes defeat it.
22

 Therefore, Section 397(2) enacts a 

statutory bar on the power of revision in relation to any “interlocutory order” and 

thereby intends to bring about expeditious disposal of criminal cases.
2
’ The bar is not 

however likely to prejudice any party aggrieved by the interlocutory order as such 

party can always challenge it in due course if the final order goes against it. 

What is an “interlocutory order” has not been defined in the Code. A reasonable 

interpretation of the term would suggest that an “interlocutory order” is one which is 

passed at some intermediate stage of a proceeding generally to advance the cause of 

justice for the final determination of the rights between the parties.
24

 The test in 

determining the final or interlocutory nature of an order is one and the same both in 

civil as well as criminal cases. That test is whether or not the order in question finally 

disposes of the rights of the parties or leaves them to be determined by the court in the 

ordinary way. If the order does not finally dispose of the rights of 

20. Pursboitam Vi jay v. State, 1982. Cri Lj 243, 248-49 (MP); 

see 

also, 

Shaila

bala 

Devi 

v. 

Emper

or, 

(1935} 

34 Cri 

Lj 1115: 

AIR 

1933 

Ali 678 

(FB); 

Prata

p v. 

State 

of 

U.P., 

{1973) 

3 SCO 

69o: 

21. See, K. Sudhakaran v. State of Kerala, (2009) 4 SCC 168: 

(2009) 

2 SCC (Cri) 241: 2009 Cri Lj 1757 22. See, notes on Cis. 407-15. 

23.

 P

armes

hwari 

Devi 

v. 

State, 

(1977) 1 

SCC 

169: 

1977 

SCC 

(Cri) 

74, 77-. 

5977 Cri 

LJ 245; 

Madh

u Lira 

24. 

Dhota 

v. State, 

1975 Cri 

LJ 1274., 

1276 

(Raj); 

Parmes

hwari 

Oem v. 

State, 

(1977) T 
SCC 169: 

1977 
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the parties and the matters in dispute and leaves the suit or case still alive suit in 

which the rights of the parties have to be determined, the order will remain 

interlocutory irrespective of the stage at which it is passed and also irrespective of 

the conclusive decision of the subordinate matters with which it deals.
25

 The grant or 

refusal of a bail application is essentially an interlocutory order.
26

 But a conflict of 

opinion with reference to this has however arisen. While the Allahabad High Court 

has, following the Supreme Court decisions,
27

 held
28

 that a bail order is an interim 

order, the Bombay High Court has consistently been holding the view that it is not.
29

 

In fact, the Supreme Court has mentioned bail order as an example of “interlocutory 

orders” and the Allahabad High Court gave emphasis on it to arrive at its conclusion. 

The Bombay High Court has also relied on the observations and discussions in the 

abovesaid Supreme Court decisions to reach its conclusion. 

Having regard to the nature of the bail orders in most criminal cases and the 

observations of the Supreme Court in Madhu Limaye v. State of Maharashtra30 that 

there are orders which are neither interlocutory nor final, it seems the view of the 

Bombay High Court is in consonance with the scheme of the Code. 

The difference between an application for cancellation of bail and a revision 

application against a bail order has been succinctly spelt out by the Bombay High 

Court thus: 

[Wjhen an order is passed by the trial court and the High Court is later on 

approached for the purpose of cancellation of the bail, the basic postulate is that 

the order was valid when it was passed, but that on account of supervening 

circumstances it needed to be varied or modified or cancelled. When you file a 

revision application against the order granting bail, your grievance is that the 

order was bad from its inception.
31

 

An order passed by a Magistrate under Sections 107/m is nothing but an 

interlocutory order.
32

 

Generally speaking, the test for determining whether an order is of a final or 

interlocutory nature, is whether or not the order in question finally disposes of the 

rights of the parties or leaves them to be determined 

25. Bindbasni v. State ofU.P., 1976 Cri LJ 1660, 

1662 (All); see also, Parmeshwari Devi v. 

State, (1977} 1 SCC 169: 1977 SCC (Cri) 74: 

1977 

26. Dbola v. State, 1975 Cri LJ 1274, 1276 (Raj). 

27. AmarNatb v. State of Haryana, (1977) 4 SCC 157: 1977 

SCC (Cri) 

585: 1977 Cri Lj 1891: AIR 1977 SC 2185 

and Madhu Limaye v. State of 

Maharashtra, (1977) 4 SCC 551: 1978 

SCC (Cri) 10: 1978 

28. Bhoia v. State ofU.P., 1979 Cri Lj 718 

(All); State ofU.P. v. Karam Singh, 

1988 Cri LJ 1434 (All). 29. R. Shakuntala v. Rosbanial Agarival, 1985 

Cri Lj 68 (Bom); Prasbant Kumar v. 

Mancbarial Bhagatram Bhatia, 1988 Cri LJ 

1463 (Bom). 

30. (1977} 4 SCC 551: 1978 SCC (Cri) 10: 1978 Cri LJ 165. 

31. R. Shakuntala v. Rosbanial Agarwal, 1985 Cri Lj 68, 76 

(Bom). 32. Bindbasizi v. State ofU.P., 1976 Cri LJ 1660, 1662 (AH). 
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Revisional jurisdiction 701 

by the court in the ordinary way. The term “interlocutory order” is not to be 

understood in any broad or artistic sense; it merely denotes orders of a purely interim 

or temporary nature which do not decide or touch the important rights or liabilities of 

the parties. For instance, orders summoning witnesses, adjourning cases, granting or 

cancelling bail, calling for reports and such other steps in the aid of the pending 

proceeding are all interlocutory orders.
33

 It may, however, be noted that the 

expression “interlocutory order” should not be equated as invariably being converse of 

the expression “final order”. There may be an order passed during the course of a 

proceeding which may not be “final” yet it may not be an interlocutory order—pure 

and simple. Some kind of order may fall in between the two, and the bar in Section 

397(a) is not meant to be attracted to such kinds of intermediate orders. It is, 

according to the Supreme Court, neither advisable nor possible to make a catalogue of 

orders to demonstrate which kinds of orders would be merely, purely or simply 

interlocutory and which kinds of orders would be final, and then to prepare an 

exhaustive list of those types of orders which fall in between the two.
34 35

 An order 

rejecting the plea of the accused on a point which when accepted, will conclude the 

particular proceeding, will not be considered as an “interlocutory order” within the 

meaning of Section 397(2}.^ But an order taking cognizance came to be treated as final 

that can be revised under Section 397. One need not resort to Section 482 to quash 

such orders.
36

 There could be no revision of an order framing charge.
37

 

According to the Supreme Court, the term “interlocutory order” as used in Section 

397(2) has to be given a very liberal construction in favour of the accused in order to 

ensure complete fairness of the trial, because the bar contained in that section would 

apply to a variety of cases coming up before the courts not only being offences under 

the Penal Code, i860 but under numerous Acts. If, therefore, the right of revision was 

to be barred, the provision containing the bar must be confined within the four 

corners of the spirit and the letter of the law. In other words, the revisional power of 

the High Court or the Sessions Judge could be attracted if the order was not purely 

interlocutory but intermediate or quasi-final.
38

 

33. Amar Nath v. State of Haryana, (1977) 4 SCC 137: 1977 SCC (Cri) 

585: 1977 Cri Lj 1891: AIR 1977 SC 2,185; see also. Hasmukh J. 

Jhaveri v. Sheila Dadlani, 1981 Cri Lj 958, 962 (Bom). 

34. Madhu Limayev. 

State of 

Maharashtra, {1977) 

4 SCC 551: 1978 SCC 

(Cri) 10: 1978 Cri Lj 

165. 

35. Ibid. Ankaputtaswamy v. Papegou/da, 1978 Cri LJ 1233 (Kant); 

Amar Nath v. State of Haryana, (1977) 4 SCC 137: 1977 SCC (Cri) 

585: 1977 Cri LJ 1891: AIR 1977 SC 2185; Abdul jabbar Khatt v. 

36. See, Sanjay Bhandari 

v. State of Rajasthan, 

2009 Cri Lj 2291 (Raj). 

See also, Rajat 

Kumar 

Bandyopadhyay v. 

State ofW.B., 

37. See, Tejbir v. State of Haryana, (2008} 1 RCR (Cri) 817 (P&H). 

38. V.C. Shukla v. State, 1980 Supp SCC 92: 1980 SCC (Cri) 695, 707: 1980 Cri LJ 

690. 
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If an order is directed against a person who is not a party to the inquiry or trial, 

and he will have no opportunity to challenge it after a final order is made affecting 

the parties concerned, then for such a person the order could not be said to be 

interlocutory. An order may be conclusive with reference to the stage at which it is 

made, and it may also be conclusive as to a person who is not a party to the inquiry 

or trial, against whom it is directed.
39 40

 

An order framing a charge has not been considered as an “interlocutory order” 

within the meaning of Section 397(2,)^° An order rejecting an application under 

Section 311 for recalling witnesses is an interlocutory order and hence revision is not 

maintainable against it.
41 42 43

 In Valmiki Faleiro v. Lauriana Fernandes42 43
, the Bombay 

High Court held that an order directing issuance of process is not interlocutory in 

nature. However, in Vardbman Stamping (P) Ltd. v. Imp Power LtdS\ the Gujarat High 

Court seems to take the opposite view. 

The order rendering pardon is a final order so far as the status and liability of the 

approvers are concerned. The other accused are clearly aggrieved by the order, and 

as such an order is not interlocutory in the context of Section 357(2), they can go in 

revision against the same.
44

 

It may be noted that the restriction on revisional power in relation to 

interlocutory order is not applicable in respect of interlocutory order passed without 

jurisdiction. The reason is obvious. The object of enacting Section 397(2) was that by 

coming up in revision against interlocutory orders there would be delay in the 

disposal of criminal proceedings resulting in great harassment to the litigants. If 

interlocutory orders passed without jurisdiction cannot be interfered with by the 

revisional court at any earlier stage, then the harassment would be much greater and 

would be more oppressive. “Interlocutory orders” which are without jurisdiction and 

are nullities, have no existence in the eye of law. The litigants cannot escape 

harassment merely by ignoring them and that is why the jurisdiction of the High 

Court is invoked to quash such orders. Section 397(2) 

39. Parrreshivari 
Devi v. State, (1977) i 
SCO 169: 1977 SCC (Cri) 
74, 

40. Madhu 

Ljmaye 

v. State 

of 

Mahar

ashtra. 

{1977} 4 

SCC 551: 

[978 

SCC 

(Cri) .1°: 

1978 Cri 

IJ 1:65; 

V.C. 

Shukla 

v. State, 

198° 

Supp 

SCC 92: 

[98° 

SCC 

(Cri) 

695: 

£98° Cri 

LJ 69°; 

41. San]ay v. State of 

Haryana, 2°°5 Cri LJ 

287 (P&H). 

42. 2°°5 Cri Lj 249S 

(Bom). 43. 2°°7 Cri Lj 273 

(Guj). 44. R. Rai’indran Nair 

v. Sv.pt. of Police, 1981 

Cri Lj 1424, 1426 (Ker). 
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Revisional jurisdiction 703 

will have no application to such interlocutory orders which though have the form of 

interlocutory orders are no orders at all.
45

 

A question may arise as to whether the bar put by Section 397(a) on the revision 

of an interlocutory order can be circumvented by the aggrieved party by invoking the 

inherent powers of the High Court under Section qSi.
46

 Exceptions apart, the answer 

shall be in the negative. If the order assailed is purely of an interlocutory character, 

the High Court will refuse to exercise its inherent power. But in case the impugned 

order clearly brings about a situation wdiich is an abuse of the process of the court or 

for the purpose of securing the ends of justice interference by the High Court is 

absolutely necessary, then nothing contained in Section 397(a) can limit or affect the 

exercise of the inherent power of the High Court.
47

 But such cases would be few and 

far between. One such case would be the desirability of the quashing of the criminal 

proceedings initiated illegally, vexatiously or as being without jurisdiction.
48

 

Sub-section (3) of Section 397 lays down that if a revision application has been 

made by any person either to the High Court or to the Sessions Judge under Section 

397(1), no further application by the same person shall be entertained by the other of 

them. Therefore, once the Sessions Judge has passed an order on an application for 

revision, this order is to be treated as final and no second revision petition lies before 

the High Court.
49

 The decision of the Sessions Judge, if he is approached first, is 

made final and conclusive (except in case of suo motu revision about which it prima 

facie appears that the powers of the High Court are not intended to be affected).
50 

A 

person aggrieved by the Sessions judge's decision would have no right to approach 

the High Court in revision. Such being the position under the (new) Code any rule or 

practice which requires such a person to first approach the Sessions judge before 

going to the High Court would 

45. Bkima Naik v. State, 1975 Cri IJ 1923.1930 

(Ori); see also, Decna Nath v. Daitari 

Charan, 1:975 Cri Lj 1931, 1932 (Ori); 

Satyabrata v. Jarnal Singh, 1976 Cri LJ 

446, 448 (Ori); Shanmugasnndaram 

46. S, 482 is as fo llows : “Nothing in this C 

ode shall be deemed to limit or affect the 

inherent powers of the High Court to 

make such orders as may be necessary to 

give effect to any order under this Code, 

or to prevent abuse of the process of any 

Court or otherwise to secure the ends of 

justice."1 See, Sanjay 

47. See, discussions in Charanjit Singh v. Gursharan Kaur, 1990 Cri 

Lj 1264 (P&H); H.R. Rau-ral v. Nidhi 

Srakash, 1990 Cri LJ 961 (All); 

Devendra Dutt v. State, 1990 Cri LJ 177 

(Del). 

48. Madhu Lhr.aye v. State of 

Maharashtra, (1977) 4 SCC 551; 1978 

SCC (Cri) T O , 15: 1978 Cri lj T65; MOD v. 

Ram Kishan Rohtagi, 

{1983} 1 SCC T: 1983 SCC (Cri) 115, TI8: 1983 Cri Lj 159, 

49. Chbaii Das w State of Haryana, 1975 

Cri Lj 129, T 30 (P&H); see also, Rama 

chandra Sn ja Sanda Sam ant v. 

Jatnbesivar Sair a, 

1975 Cri Lj 1921 (Ori); Deena Nath v. Daitari Charan, 1975 Cri Lj 

50. fagir Singh v. Ran Sir Singh, (1979) 1 SCC 560: 1979 SCC (Cri) 

348, 352, 353: 1979 Cri Lj 518; Chkediial 

v. Rami a. 1.978 Cri LJ 50 (Ail); 

Sivetamher Jain Sampraday v. 

Digamber Amnay, 1982 Cri 

https://t.me/LawCollegeNotes_Stuffs



704 Chapter 25 Review Procedures: Revision 

be out of place.
51

 However, in a later decision, the Bombay High Court has held that 

such a rule or practice is not ineffective and purposeless and an aggrieved party 

cannot directly invoke the revisional jurisdiction of the High Court leapfrogging the 

Sessions judge.
52

 

It may, however, be noted that the restriction on further revision as contained in 

Section 397(3) is confined to a second revision application filed by the same person 

only. In Section 397(3) the crucial words are “no further application by the same person 

shall be entertained by the other of them”. An illustration would make the position 

clear. A proceeding under Section 145 between X and Y was terminated before the 

Magistrate in favour of X. The criminal revision of Y before the Sessions judge was 

dismissed. A criminal revision before the High Court at the instance of Y shall not be 

entertained. In the same illustration if Ys criminal revision before the Sessions judge 

was allowed, a criminal revision to the High Court against the order of the Sessions 

Judge at the instance of X is maintainable. This is for the simple reason that the 

second criminal revision before the High Court is not at the instance of such person 

who filed the criminal revision before the Sessions Judge. On the language of Section 

397(3) the conclusion is irresistible that a second revision at the instance of a 

successful party before a Magistrate who lost the revision before the Sessions judge 

would lie to the High Court.
53

 

25.4 Statement by Metropolitan Magistrate of grounds of his 
decision to be considered by the court of revision When the record 

of any trial held by a Metropolitan Magistrate is called for by the High Court or Court 

of Session under Section 397, the Magistrate may submit with the record a statement 

setting forth the grounds of his decision or order and any facts which he thinks 

material to the issue; and the court shall consider such statement before overruling or 

setting aside the said decision or order. [S. 404] 

According to Section 355,
54

 a Metropolitan Magistrate is required to record 

specified particulars instead of writing a judgment; and in all cases in which an appeal 

lies from the final order either under Section 373 (appeal from orders requiring 

security or refusal to accept or rejecting surety for keeping peace or good behaviour) 

or under Section 374(3) (i.e. appeals from convictions), the Metropolitan Magistrate is 

to record a brief statement of the reasons for the decision. The statement submitted 

51. Satyanarayan v. Kantilal, 1976 

Cri Lj 1806, 1812. (Guj). See also, P. 

Abbtdu v. State, 1975 52. Arunkumar v. CPandanbai, 

1980 Cri Lj 6oi, 604 ( Bom ). 53. Ramachandra Puja Panda 

Samant v. jambesiuar Patra, 1975 

Cri Lj 1921, 192.3 (Ori); 

Inayatullab Rizwi v. Rahimatullab, 1981 Cri Lj 1398 (Bom); Wajid Mirza v. 54. See supra, para. 2.3.5. 
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Power to Order Inquiry 705 

under the above Section 404 supplements the meagre record of the case 

and helps the court of revision to consider whether the decision of the 

Magistrate was justified. 

Power to order inquiry 
Section 398 provides as follows: 

398. On examining any record under Section 397 or otherwise, the 

High 

Court or the Sessions judge may direct the Chief judicial Magistrate by 

him- 

self or by any of the Magistrates subordinate to him to make, and the 

Chief 

judicial Magistrate may himself make or direct any subordinate 

Magistrate 

to make, further inquiry into any complaint which has been dismissed 

under 

Section 203 or sub-section {4) of Section 204, or into the case of any 

person 

accused of an offence who has been discharged: 

Provided that no Court shall make any direction under this section 

for inquiry into the case of any person who has been discharged 

unless such person has had an opportunity of showing cause why such 

direction should not be made. 

The power of the Sessions judge under Section 398 is to examine any record 

under Section 397 or otherwise, and such power is exercisable to proceedings 

pending or concluded at the pre-charge stage. While records called for to 

exercise powers of revision under Section 397 are for the purpose of satisfying 

the court as to the correctness, legality or propriety of any finding, sentence 

or order recorded or passed, and as to the regularity of any proceedings, the 

power under Section 398 is not co-extensive with Section 397 but extends far 

wider as the record can “otherwise” be examined by the Sessions judge 

without recourse to Section 397.55 56 57 

It is plain from the above section that so far as the orders of dismissal 

under Section 20356 57 or sub-section (4} of Section 204s7 of the Code and of 

discharge under the relevant provisions of the Code are concerned, the bar 

provided in Section 397(2} against revision in relation to interlocutory orders 

has been removed.58 So long as a dismissal of a complaint could not be said 

in the eye of law to be one falling under Section 203 [or S, 204(4)], the 

jurisdiction of the Sessions Judge or the High Court under Section 398 would 

not come into play 59 

55. Gurbaksh Singh v. Vir Bhan, 1980 Cri Lj 1154, 
1156 (P&H). 
56. See supra, para. 11.3. 

57. See supra, para. 11.4. 

58. P.T. Doddiah v. Hanumanthappa, 1976 Cri Lj 

1437, 1438 (Kant). 59. H. Basavaiah v. H.G. Krisbnappa, 1973 Cri LJ 

1318, 1319 (Mys). 

25.5 

Power to order 
inquiry 
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25.6 

Sessions Judge’s called 

for powers of revision 

which 

The proviso is imperative and requires that no order for further inquiry should be 

passed without giving an opportunity to the accused person to show cause why 

further inquiry should not be directed. It may be noted that the proviso applies only 

to cases where the accused has been discharged; it does not apply to the dismissal of a 

complaint. If a Magistrate, on considering the facts, has found that there is no ground 

for proceeding against any person and, therefore, dismissed the complaint summarily, 

there is hardly any reason for the revising court to call anyone to court as an accused 

or as a respondent until, of course, after a further inquiry has been made and that 

inquiry justifies the issuing of process.
60

 

The term “further inquiry” in Section 398 has come to acquire a technical meaning. 

It does not mean “fresh preliminary inquiry” but only the reappraisal of the very 

evidence which was examined prior to the passing of the order, which was set aside in 

revision, or any other evidence cited in the complaint but not examined earlier, but 

examined after the remand.
61

 

It may, however, be noted that once a case is before the Court of Session in its 

revisional jurisdiction, then the power under both the Sections 398 and 399 can be 

exercised by it and it is immaterial and academic to investigate as to which specific 

provision has been actually invoked.
62

 

Sessions Judge‟s powers of revision 
Section 399 provides as follows: 

399. (1) In the case of any proceeding the record of which has been 

by himself, the Sessions Judge may exercise all or any of the powers 

may be exercised by the High Court under sub-section (1) of Section 401, 

(2} Where any proceeding by way of revision is commenced before a Sessions 

Judge under sub-section (x), the provisions of sub-sections (2), (3), (4) and (5) of 

Section 401 shall, so far as may be, apply to such proceeding and references in the 

said sub-sections to the High Court shall be construed as references to the Sessions 

Judge. 

{3} Where any application for revision is made by or on behalf of any person 

before the Sessions Judge, the decision of the Sessions Judge thereon in relation to 

such person shall be final and no further proceeding by way of revision at the 
instance of such person shall be entertained by the High Court or any other Court. 

Under Section 399(1) the Sessions Judge, in the case of any proceeding the record of 

which has been called for by himself under Section 397(1), may exercise all or any of 

the powers which are exercisable by the High Court 
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Sessions Judge’s Powers of Revision 707 

powers conferred on a court of appeal by Sections 386, 389, 391, etc.
6
’ And in this 

view the Sessions Court does not have the power to order summoning of a person 

discharged by the Magistrate.
63 64

 It is interesting to note that though the Sessions 

Judge has no power to entertain any appeal against an order of acquittal under 

Section 378, or for enhancement of the sentence under Section 377, he can entertain 

applications for revision against acquittal or for enhancement of sentence from the 

complainant or from any person or the aggrieved party. In such cases, the Sessions 

Judge can invoke revisional jurisdiction even suo motu without any application as 

such from any person. The Kerala High Court, however, in T. Jayarajan v. P.R 

Mohammed63 64 65 explained that while under Section 401 the High Court can exercise 

its revisional pow-ers suo motu, the Sessions Court under Section 399 has powers of 

revision on being approached by a party. As such, the Sessions Court will have power 

to enhance sentence only on the request of the complainant. 

The limitations on the exercise of the revisional powers of the High Court as 

contained in sub-sections (2}, (3) and {4) of Section 401, and the enabling provision 

for treating the application for revision as a petition of appeal under certain 

circumstances as contained in Section 401(5), have all been made applicable by 

Section 399(2} to every proceeding by way of revision commenced before a Sessions 

judge under Section 399(1). Section 401 will be discussed in detail in para. 25.8. 

As seen earlier, Section 397(3) provides that if an application under Section 397 to 

call for the records of an inferior criminal court has been made by any person either 

to the High Court or to the Sessions Judge, no further application by the same 

person shall be entertained by the other of them. Under Section 399 the Sessions 

Judges have been given the power to finally dispose of revision cases, the records of 

which have been called for by them. The motivation of the provisions appears to be 

to provide an easy remedy and secure expedition in the disposal of cases.
66

 So 

Section 399(3) provides that where any application for revision is made by or on 

behalf of any person before the Sessions Judge, the decision of the Sessions judge 

thereon in relation to such a person shall be final and no further proceedings by way 

of revision at the instance of such person shall be entertained by the High Court. 

The effect of these two provisions is that, while a person has the choice to move 

either the High Court or the Sessions Judge under Section 397, if he chooses to go 

before the Sessions Judge he cannot thereafter go before the High Court even if the 

Sessions judge rejects his revision application. Therefore, the rule of 

63. For the contents of Ss. 386. 389, 390, 391, see supra, paras. 2.4.11, 
14.10, 24.11. 
64. Baldev Singh v. State of Haryana, 1988 Cri LJ 534 (P&H). 

65. 1999 Cri Lj 1856 (Ker); also see, Mahendrabhai R. Patel v. 

Ambalal P. Patel, 2005 Cri Lj 840 (Guj). 

66. Wajid Mirza v. Mohd. Ali Ahmed, 1982 Cri LJ S90, 895-96 (AP). 
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25.7 

25.8 

High Court's powers 
of revision 

practice under the old Code that except under exceptional circumstances the High 

Court would not entertain a revision application unless that Sessions Judge was moved 

in the first instance, is inconsistent with the scheme of the new Code, i.e. the present 

Code; any insistence on following the old rule or practice hereafter would result in the 

destruction of the right of a person to move the High Court under Section 397. The 

rule of practice followed by many High Courts cannot any longer be followed in view 

of Sections 397(3) and 399(3).
67

 However, the Bombay High Court has held that such a 

rule or practice is not ineffective and purposeless and an aggrieved party cannot 

directly invoke the revisional jurisdiction of the High Court leapfrogging the Sessions 

Judge.
63

 

Powers of revision of Additional Sessions judge An Additional 

Sessions Judge shall have and may exercise all the powers of a Sessions Judge under 

this Chapter in respect of any case which may be transferred to him by or under any 

general or special order of the Sessions Judge. [S. 400] 

The powers given to Additional Sessions Judge under Section 400 include the 

power to dispose of an application for condoning the delay in a case transferred to 

him by the Sessions Judge, even if such an application is filed after the transfer.
67 68 69

 

High Court‟s powers of revision 
The powers of revision and the limitations on such powers of the High Court are 

contained in Section 401 which reads as follows: 

401. (1) In the case of any proceeding the record of which has been called for 

by itself or which otherwise comes to its knowledge, the High Court may, in its 

discretion, exercise any of the powers conferred on a court of appeal by Sections 

386, 389, 390 and 391 or on a Court of Session by Section 307 and, when the Judges 

composing the Court of revision are equally divided in 

opinion, the case shall be disposed of in the manner provided by Section 
39a. 

(2) No order under this section shall be made to the prejudice of the accused 

or other person unless he has had an opportunity of being heard either personally 

or by pleader in his own defence. 

{3) Nothing in this section shall be deemed to authorise a High Court 
67 68 69

 

67. P. 

Abbu

ht v. 

State, 

1975 

Cri LJ 

139, 

140-41 

(AP); 

Kesav

an 

Sivan 

Pillai 

v. 

Sreed

haran 

Raja

68.
 Arunk
umar v. 
Chandanb
ai, 1980 
Cri LJ 601, 
604 
(Bom), 

69. K.M. 
Kunjukor
u 
Cbinnapp
an v, 
Heelakan
tan 
Chettiar, 
1981 Cri 

https://t.me/LawCollegeNotes_Stuffs



High Court’s Powers of Revision 709 

(5) Where under this Code an appeal lies but an application for revision has 

been made to the High Court by any person and the High Court is satisfied that 

such application was made under the erroneous belief that no appeal lies thereto 

and that it is necessary in the interests of justice so to do, the High Court may 

treat the application for revision as a petition of appeal and deal with the same 

accordingly. 

Sections 386, 389. 390, 391, and Sections 307 and 392. referred to in the above section 

have already been discussed in paras z4.11, 24.10, 24.11, 17.8, 
24-

13- 

(i) Powers of High Court in revision.—The revisional powers of the High Court are 

very wide. As observed by Woodroffe J, “there is no form of judicial injustice which 

this court, if need be, cannot reach”.
70

 Section 397, which is linked up with Section 

401, will indicate the circumstances in which the revisional powers might be 

exercised. The revisional powers are intended to be used by the High Court to decide 

all questions as to the correctness, legality or propriety of any finding, sentence or 

order, recorded or passed by any inferior criminal court and even as to the regularity 

of any proceedings of such inferior court.
71

 The object of conferring revisional power 

on the High Court is to clothe the highest court in a State with a jurisdiction of 

general supervision and superintendence in order to correct grave failure or 

miscarriage of justice arising from erroneous or defective orders. The error or defect 

may arise from misconception of law, irregularity of procedure, misreading of 

evidence, misapprehension or misconception about law or facts, mere perversity or 

even undue hardship or leniency.
72 

Section 401(1} confers on the High Court all the 

powers of the appellate court as mentioned in Sections 386, 389, 390 and 391; it also 

empowers the High Court to direct tender of pardon to the accused person as 

contemplated by Section 307. Apart from these powers the Code has given additional 

powers in respect of specific cases falling under Sections 106(4), 356(4)) 357(4)) 

359(2.), 360(4), etc.
73

 Any order passed in any proceedings under the Code, except 

when it is specifically barred such as an interlocutory order, is revisable by the High 

Court under Section 401.
74 75

 

A three-judge Bench of the Supreme Court in Manharibhai Muljibhai Kakadia v. 

Sbailesbbbai Mohanbbai Pate!75 has held that in a revision against dismissal of 

complaint the person complained against has a right 

70. Lekbraj Ram v. Debi Pershad, {1908} 7 Cri Lj 499, 502: {1908) 12 

CWN 678, 680; M.P. Ponnamma v. State of Karnataka, 1978 

71. Mina Ram v.-Jivlu Budhu, 1974 Cri LJ 718, 719 (HP); Krishnan v. 

Krisbnaueni, (1997) 4 SCC 241: 1997 SCC (Cri) 544: AIR 1997 

72. Pratap v. State ofU.P., (1973} 3 SCC 690: 1973 SCC (Cri) 496, 510: 1973 Cri LJ 565. 

73. See supra, paras. 23.12, 23.11, 23.13, 23.14, 23.5 (a). 

74. Amrutlal v. State of Maharashtra, 1981 Cri LJ 1728, 1729 (Bom). 

75. {2012) 10 SCC 517, 533: (2013) 1 SCC (Cri) 218: 2013 Cri LJ 144. 
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710 Chapter 25 Review Procedures: Revision 

to be heard under Section 401(2), and it is inconsequential whether the order under 

challenge is at pre-process or post-process stage. 

The revisional powers of the High Court under Sections 397 and 401 are entirely 

discretionary. There is no vested right of revision in the same sense in which there is 

a vested right of appeal. In an appeal the appellant is given a statutory right to 

demand adjudication upon a question of law or on a question of fact or on both; but 

in a revisional jurisdiction the applicant has no right whatsoever beyond the right of 

bringing his case to the notice of the court and then it is for the court to interfere in 

exceptional cases where it seems to it that some real and substantial injustice has 

been done.
76

 These sections do not create any right in the litigant, but only conserve 

the power of the High Court to see that justice is done in accordance with the 

recognised rules of criminal jurisprudence, and that subordinate criminal courts do 

not exceed their jurisdiction, or abuse their powers vested in them by the Code.
77

 

(2) Who can invoke the revisional jurisdiction.—The High Court can exercise its 

revisional powers suo motu, that is, on its own initiative, or on the petition of any 

aggrieved party or even on the application of any other person. However, there are 

two limitations: 

(/) As seen earlier, Section 399(3} provides that in a case where any application 

for revision is made by or on behalf of any person before the Sessions judge, 

no further proceeding by way of revision at the instance of such person shall 

be entertained by the High Court.
78

 

{ii) In a case where under this Code an appeal lies but no appeal is brought, then, 

according to sub-section (4) of Section 401, no proceeding by way of revision 

shall be entertained at the instance of the party who could have appealed. 

The Supreme Court had to deal with such a situation in K. Ramachandran v. 

V.N. Raj an79. Against an order of acquittal the complainant filed revision. 

While it was pending, the government’s prayer for condonation of delay in 

filing its appeal was rejected by the Division Bench of the High Court. In 

these circumstances the court’s order of acquittal attained finality and the 

revision was dismissed. The rule is based on sound policy that a person who 

has not exhausted his remedies provided by law should not normally be 

allowed to invoke the revisional jurisdiction of the High Court. 

76. Kerala 
Transport Co. v. 
D.S. Soma Shekar, 
1982 Cri LJ 1065, 1069 

77. Pranab 

Kumar 

Mitra v. 

State 

ofW.B19

59 Cri LJ 

2.56: AIR 

1959 SC 

144; see 

also, 

Rajesbw

ar 

Prasad 

v. State 

of Bihar, 

1972 Cri 

LJ 258, 

78. See supra, para. 

25.6. 79. (2009} 14 SCC 

569: (2010) 1 SCC (Cri) 

1449: 2009 Cri Lj 44x3. 
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High Court’s Powers of Revision 711 

While courts might have expressed different views on the scope of the bar under 

sub-section (4) of Section 401, there can be no dispute that the suo motu power of 

the court is not at all affected by the bar in sub-section {4) of Section 401.
80

 It is well 

known and has been ever recognised that the High Court is not required to act in 

revision merely through a conduit application at the instance of an aggrieved party. 

The High Court, as an effective instrument for administration of criminal justice, 

keeps a constant vigil and wherever it finds that justice has suffered, it takes upon 

itself as its bounden duty to suo motu act where there is flagrant abuse of the law.
81

 

According to Section 377 only the State Government or the Central Government can 

file an appeal in High Court for the enhancement of the sentence. That however, 

does not exclude revisional jurisdiction of the High Court to act suo motu for 

enhancement of the sentence in appropriate cases under Section 401 read with 

Section 386{c){iii). What is an appropriate case has to be left to the discretion of the 

High Court.
82

 

A private party has no locus standi in a case instituted on a police report and has 

no right to demand an adjudication on an application in revision. He cannot claim 

locus standi even if the Public Prosecutor formally permits him to seek revision 

inasmuch as a Public Prosecutor cannot vest a private party with a right which it has 

not got under the Code.
83

 But it cannot be said that a private party has no right to 

bring to the notice of the Sessions Judge or the High Court any illegality committed 

by the subordinate court. There may be exceptional cases in which, on a revision 

application filed by a private party, revisional jurisdiction may appropriately be 

exercised. However, while dealing with such a revision application it would not be 

irrelevant to bear in mind the fact that the court’s jurisdiction has been invoked by a 

private party and that the criminal law is not to be used as an instrument for 

wreaking private vengeance by an aggrieved party against the person, who according 

to that party has caused injury to it. Keeping this fact in view if the court finds that 

there is some glaring defect in the procedure or there is manifest error on a point 

80. State v.Jagatram, 1973 CriLj 295,298 

{On}; Pratap v. State of U.P., {1973) 3 

SCC 690:1973 SCC (CrL) 496, 510: 1973 

Cri LJ 565; 

Ramesb Chandra J. Thakkar v. Assandas Parmanand Jhaveri, 

(1973) 3 SCC 884: 1973 SCC (Cri) 566, 570: 1973 Cri LJ 101; 

Mohammed v. State of Kerala, 1982. Cri LJ nzo, 1123 (Ker); 

Eknath Shankarrao Mukkawar v. State of Maharashtra, (1977) 
81. Nadir Khan v, State (Delhi Admn,), 

(197*5) 2 Si CC 4-0(3: 1975 SCC (Cri) 

622, 624: 1976 Cri Lj 1721, 1722; see also, 

Ramesh Chandra J. Thakkar v. 

Assandas Parmanand jhaveri, {1973} 3 

SCC 884: 

1973 SCC (Cri) 566: 1973 Cri LJ 201; Romesh Chandra Arora v. 

State, i960 Cri LJ 177: AIR i960 SC 154; see also, State ofH.P. v. 

82. Nadir Khah v. State {Delhi Admn.), 

(1975) 2 SCC 406: 1975 SCC (Cri) 622, 

624: 1976 Cri Lj 1721, 1722; see also, 

Pratap v. State of U.P., (1973) 3 SCC 

690: 1973 SCC (Cri) 496, 503: 1973 Cri Lj 

565, 

570; Bissu Mahgoo v. State ofU.P., 1954 Cri LJ 1796: AIR 1954 

83. Kishan Swaroop v. Govt. (NCT of melhi), (199S) 8 SCC 45 1:1998 SCC (Cri) 1587. 
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of law and consequently there has been a flagrant miscarriage of justice, revisional 

jurisdiction should be exercised.
84

 

In a case, while the appeal was pending in the Sessions Court a revision application 

was hied in the High Court by the complainant who also prayed for transferring the 

appeal from the Sessions to the High Court to be heard along with the revisions. The 

court rejected the prayer for transfer and ruled that the criminal revision case should be 

kept pending till the disposal of appeal by the Sessions Court to enable the complainant 

to pursue the same after the appeals are disposed of by the Sessions Court.
8S

 

(3) How the powers are exercised.—The exercise of the jurisdiction under Section 401 is 

discretionary and the powers under Section 401 are to be used only in exceptional cases 

where there is a glaring defect in the procedure or there is a manifest error on point of 

law and, consequently, there has been a flagrant miscarriage of justice.
86

 The exercise of 

revisional power is justified only to set right grave injustice and not merely to rectify 

every error however inconsequential. Merely because the lower court has taken a wrong 

view of law or misapprehended the evidence on the record cannot by itself justify 

interference or revision, unless it has also resulted in grave injustice. It is no doubt not 

possible and is also not practicable to lay down any rigid test of uniform application and 

the matter has to be left to the sound judicial discretion of the High Court in each case 

to determine if it should exercise its extraordinary power of revision to set right 

injustice.
87

 It has been held by the Allahabad High Court that revision petition should 

be disposed of on merits even if the petitioner is not represented by counsel.
88

 

Ordinarily the High Court, while exercising revisional jurisdiction, would not and does 

not interfere with the concurrent findings of the courts below on a question of fact; but 

where the finding is vitiated $0 as to cause miscarriage of justice as, for instance, when 

it is based on no evidence, or where vital evidence has been overlooked or evidence has 

not been considered in its true perspective, the court will and must interfere.
89

 

However, in cases where no appeal is provided against 

84. Rajendra Prasad v. State of Bibar, 1975 

Cri LJ 172,5, 172.7 (Pat); see also, Thakur 

Ram v. State of Bihar, 1966 Cri Lj 700, 

706: AIR 1966 SC 911; K. Cbinnasivamy 

Reddy v. State of A. P., (1963) 1 Cri Lj 8: 

AIR 1962 SC 1788; Nesar Ahmad v. Bkram 

Ahmad, 1967 Cri 

85. A. Jogi Naiduv. K9)/alada Venkataramana, 

1986 C ri LJ 963 (AP). 86. Amur Chand v. Shanti Bose, {1973} 4 SCC 

ro: 1973 SCC (Cri) 651, 658: 1973 Cri LJ 577, 

583; Rajaram Gupta v. Dharamchand, 

1983 Cri LJ 612, 614 (MP); N(train Prasad 

v. State of Rajasthan, 1978 Cri LJ 1445, 

1451 (Raj) (FB); State of Orissa v. Nakula 

Saha, 

87. Pratap v. State 8fU.P., (1973) 3 SCC 6 <10: 

1973 SCC (Cri) 496, 510: 1973 Cri LJ 565, 575; 

State of Punjab v. Mohinder Singh, 1983 Cri 88. Mithaee Lal v. State of U.P., 2009 Cri LJ 612 

(All), 89. Dhani Ram v. State, 1976 Cri LJ 152, 153 

(JScK); see also, Esakki Thevar, re, i960 

Cri LJ 354: AIR i960 Mad 115; Ram Kishore 

v. State, 1973 Cri LJ 1527, 1529 (HP); 

Narayan Tewary v. State of 
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the order of conviction and sentence (or against any other final order of the 

subordinate court), and a revision petition is the only remedy on account of the 

limitations contained in the Code, the court of revision will be more careful in 

appreciation of evidence. However, the High Court would not be justified in relying 

upon the documents other than those referred to in Sections 239 and 240. Nor would 

it be justified in invoking Section 482 except in rare cases where forensic exigencies 

and formidable compulsions justify such a course. The Supreme Court has held that 

only unimpeachable documents alone should be looked into while exercising 

revisional jurisdiction.
90

 Thus, it is true that the revisional jurisdiction in its scope 

does not postulate re appreciation of evidence. In a revision at the instance of a 

private party, the court exercises only a limited jurisdiction and it cannot act as an 

appellate court.
91

 Thus, questions of fact cannot be looked into by the High Court in 

its revisional jurisdiction.
92

 Furthermore, a plea of fact not raised before the trial 

court cannot be gone into for the first time in revisional jurisdiction.
93

 That, 

however, is an aspect which must be appreciated in the light of the limitation on the 

right to go in appeal.
94

 

While exercising the powers of revision the High Court has to work under two 

statutory limitations: 

(z) As mentioned earlier in Section 397(2} the powers of revision shall not be 

exercised in relation to any interlocutory order passed by any inferior 

criminal court in any appeal, inquiry, trial or other proceeding. This has 

already been discussed in para. 25.3. 

(ii) It has been made clear by Section 401(3} that the High Court exercising its 

revisional jurisdiction under Section 401 shall have no authority to convert a 

finding of acquittal into one of conviction. 

Section 401(1) provides that in the exercise of the revisional jurisdiction the High 

Court may exercise any of the powers conferred on the court of appeal. As the court 

of appeal is entitled under Section 386(a) to reverse an order of acquittal or to direct 

a retrial, the High Court in the exercise of its revisional powers would also be 

entitled to record a conviction by reversing the order of acquittal. But sub-section (3) 

of Section 401 prohibits the High Court from converting a finding of acquittal into 

one of conviction. Therefore, it is incumbent on the High Court to see that it does 

not convert the finding of acquittal into one of conviction by the indirect method of 

ordering retrial, when it cannot itself directly convert a finding 

Hussain, {1973} 2 SCC 406: 1973 SCC (Cri) 82.8: 1973 Cri IJ 1176; Jagtr Kaur v. jaswant Singh, (1963) 2 

Cri LJ 413, 417: AIR 1963 SC 15Z1. 
90. Minakshi Bala v. Sudhir Kumar, (1994) 4 SCC 142: 1994 SCC (Cri) IT81. 

91.  See, Dharam v. State of Haryana, 2009 Cri LJ (NOC) 49 (PStH). 

92.  Kanik Lai Thakur v. State of Bihar, 2003 Cri LJ 375 (Pat). 

93.  Mahesh Mehta v. State of Goa, 2006 Cri LJ 1142 (Bom). 

94. Islamuddin v. State, 1975 Cri LJ 841, $42 (Del). 
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of acquittal into a finding of conviction,
95

 This places limitations on the power of the 

High Court to set aside a finding of acquittal in revision, particularly when the State 

had not thought fit to appeal to the High Court against the finding of acquittal and 

when the High Court is exercising the revisional jurisdiction at the instance of the 

private parties. In a number of decisions, the Supreme Court has held that the 

revisional power of the High Court to set aside the order of acquittal at the instance 

of the private parties should be exercised only in exceptional cases where there is some 

glaring defect in the procedure, or there is a manifest error on a point of law and, 

consequently, there has been a flagrant miscarriage of justice.
96

 In K. Chinnaswamy 

Reddy v. State of A.R.97 {K. Chinnaswamy Reddy)y the Supreme Court has observed: 

It is not possible to lay down the criteria for determining such exceptional cases 

which would cover all contingencies. We may however indicate some cases of this 

kind, which would in our opinion justify the High Court in interfering with a finding 

of acquittal in revision. These cases may be: where the trial court has no jurisdiction 

to try the case but has still acquitted the accused, or where the trial court has 

wrongly shut out evidence which the prosecution wished to produce, or where the 

appeal court has wrongly held evidence which was admitted by the trial court to be 

inadmissible, or where material evidence has been overlooked either by the trial 

court or by the appeal court, or where the acquittal is based on a compounding of 

the offence, which is invalid under the law. These and other cases of similar nature 

can properly be held to be cases of exceptional nature, where the High Court can 

justifiably interfere with an order of acquittal; and in such a case it is obvious that it 

cannot be said that the High Court was doing indirectly what it could not do directly 

in view of the provisions of Section 439.
98 

It would follow from the above that where 

an acquittal is based on the compounding of an offence and the compounding is 

invalid under the 
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1250: 
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High Court’s Powers of Revision 715 

law, the acquittal would be liable to be set aside by the High Court in the exercise of 

its revisional jurisdiction.
1 2 3 4

 

The Supreme Court in Pyla Mutyalamma v. Pyla Suri Demudu2 examined the nature of 

revisional jurisdiction and pointed out that the High Court cannot interfere with 

positive finding in favour of marriage and parentage of children but where finding is 

negative, the High Court could entertain revision, re-evaluate evidence. It was 

further pointed out that the revisional court can interfere only if there is any 

illegality in order or there is any material irregularity in procedure or on error of 

jurisdiction. 

The instances mentioned by the Supreme Court (given above) in the K. 

Chinnaswamy Reddy case as justifying interference with order of acquittal in the 

exercise of revisional powers are only illustrative and not exhaustive. Criminal justice 

system does not admit of “pigeon-holing”. When a court starts laying down rules 

enumerated (i), (z), {3), (4} or {a), (b), (c), (d), it is arranging for itself traps and 

pitfalls.
3 4

 

The Supreme Court in Sbeetala Prasad v. Sri Kant4 reiterated that revisional 

jurisdiction can be exercised by the High Court at the instance of a private 

complainant in exceptional cases: 

1. where the trial court has wrongly shut out evidence which the prosecution 

wished to produce; 

z. where the admissible evidence is wrongly brushed aside as inadmissible; 

3. where the trial court has no jurisdiction to try the case and has still acquitted; 

4. where the material evidence has been overlooked either by the trial court or 

the appellate court, or the order is passed by considering irrelevant evidence; 

and 

5. where the acquittal is based on the compounding of the offence which is 

invalid under the law. 

In yet another case,
5
 the acquittal recorded by a Sessions Court was reversed and the 

accused was convicted by the High Court, acting on the letter from a prosecution 

witness, by treating it as a criminal revision petition. The State did not elect to 

appeal. The Supreme Court disapproved the act of the High Court and reiterated the 

law thus: 

1. Ramesh Chandra J. Tkakkar v\ Assandas Parmanand 

Jhaueri, 

(1973} 3 

SCC 

884: 

1973 

SCC 

(Cri) 

566, 

570: 

1973 Cri 

Lj 

zoi;Sk. 

Saifudd

ain 

Mondal

v. State, 

1983 Cri 

LJ 109, 

in (Cal). 

2. (2011) 12 SCC 189: {2012} 1 SCC (Cri) 371: 2012 Cri LJ 660. 

3.
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h, 

1981 

Supp 

SCC 

83: 

1982 

SCC 

4. (2010) 2 

SCC 190: 

{2010} 2 
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1002: 

2010 Cri 

LJ 1404. 
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5. Vimal Singh v. Khuman Singh, (1998} 7 SCC 223: 1998 SCC 

(Cri) 1574. 
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No doubt, the High Court in exercise of its revisionai power can set aside an 

order of acquittal if it comes within the ambit of exceptional cases enumerated 

above, but it cannot convert an order of acquittal into an order of conviction. 

The only course left to the High Court in such exceptional cases is to order retrial.
6
 

If a retrial is directed in exercise of revisionai powers by the High Court, the evidence 

already recorded at the initial trial cannot be erased or wiped out from the record of 

the case. The trial judge has to decide the case on the basis of the evidence already on 

record and the additional evidence which would be recorded on retrial.
7
 

(4} Audi alteram partem.—No man should be condemned unheard. 

The Code substantially accepts and follows this principle in all stages of criminal 

proceedings. The rule contained in Section 403 is apparently 
mcfodsant aw

i
totih

h
rwaJso
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(
Mi

|
§

i
s!<eaey n^aftaffiarmy 

entighntteaJe Steitisd efrohetros'eroially or by the pleader before any Court exercising 
its powers of revision; but the Court may, if it thinks fit, when exercising such 
powers, hear any party either personally or by pleader. 

The opening words “save as otherwise provided by this Code” are crucial and help ro 

save the basic principle audi alteram partem. As seen earlier, the proviso to Section 398 

does not allow a revisionai court to direct further inquiry against any person who has 

been discharged, unless such person has had an opportunity of showing cause why 

such direction should not be made,
8 9 10

 Similarly, Section 40.1(2} provides that the 

revisionai court shall not pass any order to the prejudice of the accused or other 

person, unless he has had an opportunity of being heard either personally or by 

pleader in his own defence. This sub-section (2} to Section 401 is imperative and can be 

considered as an exception to Section 403. Where the High Court in exercise of the 

revisionai jurisdiction radically altered the character of the punishment awarded by 

the lower court without issuing notice to the accused to show cause against such 

alteration, the High Court was held to be in error and its order was set aside and the 

case was sent back for disposal according to law.
9 10

 Where, however, the accused had 

in fact received full opportunity of showing cause against his conviction and sentence, 

and no prejudice had been caused to him by reason of omission of a notice under 

Section 401(2), the order of the revisionai court would not be vitiated by the absence of 

notice to the accused person.
30

 

6. ibid, 
1577 [SCO 
(Cri)]. 
7. Satyajit 

Banerjee 

v. State 

ofW.B., 

(2005) x 

SCC 115: 

2.005 SCC 

8. See 

S6pra, 

para. 25.5. 

9. Jangal 

Prasad v. 

State, 1954 

Cri Lj 67: 

AIR 1953 

SC 467; see 

also, 

Tadi 

Somu 

Naidu, 

re, 

1926 

Cri LJ 

370, 

374: 

10. Jayaram Viiboba v. State of Bombay, 1956 Cri Lj 318, 321-22: AIR 
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High Court's Powers of Revision 717 

To a certain extent, Section 403 is an exception to the general rule “audi alteram 

partem” in that it provides that in “revision” no party has a “right” to be heard. The 

section does not, however, violate the principle of natural justice. What is required 

by the principle is that a party must have an opportunity of presenting his case or 

showing cause against the order. It is, however, not necessary that a party must be 

heard either personally or through his pleader.
11 12 13

 

However, the courts have been trying to observe “audi alteram partem”. In a 

case,
12 13

 where the order of discharge passed by a Chief Judicial Magistrate was 

reversed by the Sessions Judge. But the High Court reversed the Sessions Judge and 

affirmed the order of discharge in revision. When this order was challenged the High 

Court recalled the order. When this recalling was challenged on the basis of Section 

36a, the court responded: 

There is a distinction between review and recalling of the order... . It is well 

settled that where a petition under Section 482 of the Code has been filed for 

recalling the order of the Court on the ground that the opposite party has not been 

heard, the petition is maintainable. Section 362 does not impose any prohibition for 

recalling the order.
15 

Section 401 read with Section 3 8 6(c) (in) confers a power on 

the High Court to enhance the sentence in appropriate cases while exercising the 

powers of revision.
14

 However, Section 386(c)(iii) is linked up with Section 377; and 

sub-section (3) of Section 377 requires that the High Court shall not enhance the 

sentence except after giving to the accused a reasonable opportunity of showing 

cause against such enhancement and while showing cause, the accused may plead for 

his acquittal or for reduction of the sentenced5 Therefore, it necessarily follows that 

when the question of enhancement of the sentence comes before the revisional court 

{which may be the High Court or a Court of Session), the extent of the right of the 

accused to be heard will be the same as given by subsection {3) of Section 377. This 

right of the accused under Section 377(3) and Section 401(2} is not affected by the 

prior dismissal of his appeal against the conviction. There is nothing in the Code that 

conditions or controls this right. The principle of finality of judgments of appellate 

courts as mentioned by Section 393
16 

cannot be invoked against the abovesaid right 

of the accused because Section 393 itself says that its operation shall 

11. Kerala Transport Co. v. D.S. Soma Shekar, 1982 Cri LJ 1065, 
1072 (Kant). 
12. Gulam Ahmed v. Haji Maulana Mohammed Z a ho or, 1997 Cri 

Lj 3837 (MP). 13. Ibid, 3838. 

14. Nadir Khan v. 

State {Delhi 

Admn.), (1975) 2 

SCC 406; 1975 

SCC (Cri) 622, 

624: 1976 Cri LJ 

1721, 1722. 

15. For the text of S. 377(3}, see supra, para. 24.4. 

16. For the text of S. 393, see supra, para, 24.17. 
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718 Chapter 25 Review Procedures: Revision 

not affect the provisions of Section 377 or the provisions of Chapter XXX of the Code 

dealing with revision.
17

 

In a case in which as a result of plea bargaining the accused was induced or led to 

plead guilty under a promise or assurance that he would be let off lightly and a light 

punishment was in fact passed by the trial court, it would be violative of Article 21 of 

the Constitution to enhance the sentence in appeal or revision. This is not to suggest 

that the court of appeal or revision should not interfere where a disproportionately 

low sentence is imposed on the accused as a result of plea bargaining. But in such a 

case, it would not be reasonable, fair and just to act on the plea of guilty for the 

purpose of enhancing the sentence. The court of appeal or revision should, in such a 

case, set aside the conviction and sentence of the accused and remand the case to 

trial court so that the accused can, if he so wishes, defend himself against the charge 

and if he is found guilty, proper sentence can be passed against him.
18

 

{5} Treating application for revision as a petition of appeal.—If an application for revision 

has been made to the High Court by any person in a case where an appeal lies, and 

the High Court is satisfied that the revision application was made under the 

erroneous belief that no appeal lies thereto, the court may treat the revision 

application as a petition of appeal and deal with the same accordingly. [S. 401(5)] 

This is a salutary provision as it prevents miscarriage of justice that might be caused 

due to bona fide mistake on the part of the person seeking a remedy in higher courts. 

The purpose of all rules of procedure obviously is to enable justice to be done. As 

such every procedure which advances the dispensation of justice should be 

considered permissible unless it is prohibited.
19

 

In a case where the revision petition was filed within the period of limitation 

prescribed for filing an appeal, the High Court may treat the revision petition as an 

appeal under Section 401(5) in appropriate circumstances.
20

 

(6) No abatement of revision by death of the petitioner.—The revisional powers of the 

High Court vested in it by Section 401 read with Section 397 do not create any right 

in the litigant, but only conserve the power of the High Court to see that justice is 

done in accordance with the recognised rules of criminal jurisprudence and that the 

subordinate criminal courts do not exceed their jurisdiction or abuse their powers 

17.
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Withdraw or Transfer Revision Cases 719 

vested in them by the Code.
21

 Therefore, whether it was an accused person or it 

was a complainant who has moved the High Court in its revisional jurisdiction 

and the revision petition has been admitted, the matter has to be heard and 

determined in accordance with law, whether or not the petitioner is alive or dead 

or whether he is represented in court by a legal practitioner. In hearing and 

determining cases under Section 401, the High Court discharges its statutory 

function of supervising the administration of justice on the criminal side. Hence 

the considerations applying to abatement of an appeal under Section 394
22

 may 

not apply to the case of revisional applications.
23

 

In a proper case, the High Court can exercise its powers of revision in respect 

of an order made against an accused person even after his death.
24 

The revisional 

power, it is submitted, can be exercised not only when a convicted person dies 

pending the hearing of his application, but also on an application filed after the 

death of the convicted person by any of his heirs, if in the opinion of the court 

such exercise of the powers is called for to do justice in the case. 

Power of High Court to withdraw or transfer revision cases 

In this connection Section 402 provides as follows: 

402. {1) Whenever one or more persons convicted at the same trial makes or make 

application to a High Court for revision and any other person convicted at the 

same trial makes an application to the Sessions judge for revision, the High Court 

shall decide, having regard to the general convenience of the parties and the 

importance of the questions involved, which of the two Courts should finally 

dispose of the applications for revision and when the High Court decides that all 

the applications for revision should be disposed of by itself, the High Court shall 

direct that the applications for revision pending before the Sessions Judge be 

transferred to itself and where the High Court decides that it is not necessary for 

it to dispose of the applications for revision, it shall direct that the applications 

for revision made to it be transferred to the Sessions judge. 

{2) Whenever any application for revision is transferred to the High Court, 

that Court shall deal with the same as if it were an application duly made before 

itself. 

(3) Whenever any application for revision is transferred to the Sessions Judge, 

that Judge shall deal with the same as if it were an application duly made before 

himself. 

{4) Where an application for revision is transferred by the High Court to the 

Sessions Judge, no further application for revision shall lie to the 

25.9 

Power of High Court 
to withdraw or transfer 

revision cases 

21. Pranab Kumar Mitra v. State of VLB., 1959 Cri Lj 2.56, z6o: AIR 
1959 SC 144, 147. 
22. For the text of S. 394, see supra, para. 24.18. 

23. Pranab Kumar 

Mitra v. State of 

VLB., 1959 Cri Lj 256, 

260: AIR 1959 SC 144, 

147; see also, 

Bbupendra 

Nath Barik v. 

24. State of Kerala 

v. Narayani 

Amma Kamala 

Devi, {1962} 2 Cri 

LJ 506, 508: AIR 1962 

SC 1550. 
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Court or to any other Court at the instance of the person or persons whose 

applications for revision have been disposed of by the Sessions 
jud

g
e
. 

In case of joint trial, if one of the several accused persons moves the High Court and 

any other accused person moves the Sessions Court on the same matter in revision, 

there would be a conflict of jurisdiction. In order to avoid such a situation, it has been 

provided that the High Court in such circumstances should decide as to which of the 

two courts should deal with the matter, having regard to the general convenience of 

the parties and the importance of the questions involved. If the High Court transfers 

the revision petition to the Sessions judge and it is disposed of by that court, no 

further 
revision shall lie to the High Court 

25.10 High Court’s order to be certified to lower court 
Section 405 provides as follows: 

High Court’s order to 
be certified to 

405. When a case is revised under this Chapter by the High Court or a 

Sessions 

Judge, it or he shall, in the manner provided by Section 388, certify its 

deci- 

sion or order to the Court by which the finding, sentence or order revised 
was 
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Chapiter 26 

Transfer of Cases 

Object and scope of the chapter 

Earlier, in Chapter 14, while dealing with the requirement of “courts to be 

independent and impartial”, it was considered how the transfer of a case might 

become necessary to secure fair and impartial trial. Sections 407(1), 406(1) and 408(1) 

were also referred to in this context.
1
 If an accused person has reasonable cause to 

believe that he may not receive as fair trial at the hands of a particular judge, he 

should have the right to have his case transferred to another court. The principle is 

unobjectionable
2
 and has been widely recognised. The present chapter considers in 

detail the provisions contained in Sections 406 to 41 z which in essence give effect to 

the above principle and also provide for safeguards against their possible misuse. The 

provisions contained in this chapter also deal with such transfers of cases as are 

expedient for the ends of justice or as will tend to the general convenience of the 

parties or witnesses, and other ancillary matters. 

The chapter contemplates seven types of transfers: 1) the Supreme Court making 

transfers of cases from one State to another State; [S. 406] %} the High Court making 

transfers in the State from one court to another court of equal or superior 

jurisdiction or to itself; [S. 407] 3) a Sessions judge transferring cases or appeals from 

one court to another in his sessions division; [S. 408] 4) a Sessions judge recalling or 

withdrawing cases from Additional Sessions judge or Assistant Sessions judge or 

Chief Judicial Magistrate; [S. 409] 5) Chief Judicial Magistrate withdrawing or 

recalling a case from any Magistrate subordinate to him; [S. 410(1)] 6) any Judicial 

Magistrate recalling a case made over by him to another Magistrate 

1. See supra, para. 14.2,{d). 

2. See, observations in 41st 
Report, p. 345, 

26. 
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722 Chapter 26 Transfer of Cases 

 under Section 192(2); [S. 410(2}] 7) making over or withdrawal of cases by Executive 

Magistrate i.e. District Magistrates and Sub-Divisional Magistrates. [S. 411] 

All these matters will be discussed in the succeeding paragraphs of this chapter. 

26.2 Transfer of cases and appeals by Supreme Court Section 406 
provides as follows: 

Power of Supreme 406. (i) Whenever it is made to appear to the Supreme Court that an order 
Court to transfer cases under this section is expedient for the ends of justice, it may direct that any 

and appeals 
Hi

g
h
 particular case or appeal be transferred from one High Court to another 

Court or from a Criminal Court subordinate to one High Court to another Criminal 

Court of equal or superior jurisdiction subordinate to another High Court. 

{%) The Supreme Court may act under this section only on the application of the 

Attorney-General of India or of a party interested, and every such application shall be 

made by motion, which shall, except when the applicant is the Attorney-General of 

India or the Advocate-General of the State, be supported by affidavit or affirmation. 

(3) Where any application for the exercise of the powers conferred by this section is 

dismissed, the Supreme Court may, if it is of opinion that the application was frivolous 

or vexatious, order the applicant to pay by way of compensation to any person who has 

opposed the application such sum not exceeding one thousand rupees as it may 

consider appropriate in the circumstances of the case. 

The Supreme Court has been given under this section very wide discretionary power to 

transfer cases and appeals from one High Court to another High Court or from a 

criminal court subordinate to one High Court to another criminal court of equal or 

superior jurisdiction subordinate to another High Court. The Supreme Court can 

exercise the power whenever it considers it expedient to do so for the ends of justice.
3
 

The Supreme Court may act under this section only on the application of the 

Attorney-General of India or of a party interested. The words “party interested” would 

normally include the complainant, the public prosecutor, and the accused and may even 

cover a person lodging the first information report.
4
 In Nahar Singh Yadav v. Union of 

India5, the Supreme Court upheld the locus standi of the CBI to maintain transfer 

petition and 

3. See, Ayyannar Agencies v. Sri Vishnu Cement Ltd., (2000) 10 SCC 596: 2001 SCC (Cri) 15U: 
2000 Cri LJ 2472. 

4. jag Bhusan v. State, (1962) 1 Cri Lj 703: AIR 1962 All 288; N.C. Bose v. Probodb Dutta Gupta, 1955 Cri Lj 923: 

AIR 1955 Ass 116; Jupalli Rajagopala Rao v. Putheli Narayana Reddi, {1929} 30 Cri LJ 1163: AIR 1929 Mad 

844; Rajendranarayan v. Bhagaban Mahapatra, AIR 1947 Pat 16&; Punyananda v. State, 1970 Cri LJ 80S, 

808: AIR 1970 Cal 241; Shivasharan Reddy v. State, 1968 Cri Lj 638, 640: AIR 1968 Mys 119; Naps Agha v. 

State, 1979 Cri LJ 1097 (All). 

5. (2011} 1 SCC 307: (2011) 1 SCC (Cri) 39. 
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spelt out the broad factors which could be kept in mind while considering an 

application for transfer of the trial: 

{z} when it appears that the State machinery or prosecution is acting hand in 

glove with the accused and there is likelihood of miscarriage of justice due to the 

lackadaisical attitude of the prosecution; (it) when there is material to show that 

the accused may influence the prosecution witnesses or cause physical harm to 

the complainant; (Hi) comparative inconvenience and hardships likely to be 

caused to the accused, the complainant/prosecution and the witnesses, besides 

the burden to be borne by the State exchequer in making payment of travelling 

and other expenses of the official and non-official witnesses; (iv) a commonly 

surcharged atmosphere indicating some proof of inability of holding fair and 

impartial trial because of the accusations made and the nature of the crime 

committed by the accused; and (v) existence of some material from which it can 

be inferred that some persons are so hostile that they are likely to interfere either 

directly or indirectly with the course of justice. 

The power shall be exercised if there is a reasonable apprehension on the part of a 

party to the case that justice will not be done. A petitioner is not required to 

demonstrate that justice will inevitably fail. He is entitled to transfer if he shows 

circumstances from which it can be inferred that he entertains an apprehension and 

that it is reasonable in the circumstances alleged. To judge the reasonableness of the 

apprehension the state of the mind of the person who entertains the apprehension is 

no doubt relevant but that is not all. The apprehension must not only be entertained 

but must appear to the court to be a reasonable apprehension.
6
 It may be noted that 

the central criterion for directing a transfer is not the hypersensitivity or relative 

convenience of a party. Something more substantial, more compelling, more 

imperilling from the point of view of public justice is necessary for directing a 

transfer.
7
 For instance, if in a certain court the whole Bar for any reason refuses to 

defend an accused person, or if there are persistent turbulent conditions putting the 

life of the complainant or the accused in danger or creating chaos inside the court 

hall, or if there is general atmosphere of tension vitiating the necessary neutrality to 

hold 

6

.

G

u

r

c

h

a

r

a

n

 

D

a

s

s

 

C

h

a

d

h

a

 

v

.

 

S

t

a

t

https://t.me/LawCollegeNotes_Stuffs



 

S

C

C

 

(

C

r

i

)

 

6

3

8

;

 

A

m

a

r

i

n

d

e

r

 

S

i

n

g

h

 

7

.

S

e

e

,

 

A

b

d

u

l

N

a

z

a

r

 

M

a

https://t.me/LawCollegeNotes_Stuffs



724 Chapter 26 Transfer of Cases 

a detached judicial trial, a transfer of the case would be justified.
8
 If a Magistrate chooses to make an affidavit challenging the transfer application made by 

an accused person whose case is pending in his court, makes the said affidavit on behalf of the Administration, and in the affidavit puts in a strong plea 

opposing the transfer, all essential attributes of a fair and impartial criminal trial are immediately put in jeopardy. In the circumstances such an affidavit in 

itself becomes a valid ground for transfer of the case from his court, and even without considering the merits of the contention raised by the petitioner the 

Supreme Court would think it expedient to transfer the case from that Magistrate's court.
9
 

In Bhiaru Ram v. CJ3I10 11 12, the court noted that the petitioner was seeking transfer of case to suit his convenience and so cannot be allowed. 

But in Lalita v. Kulwinder Kumar11
, the Supreme Court allowed a transfer as this petitioner was unable to bear the cost of travel having two 

minor school going children and being sick. 

The Supreme Court in Sbree Baidyanath Ayurved Bhawan (P) Ltd. v. State of Punjab12A reiterated that before an 

order of transfer is effected, the convenience not only of the petitioner but also of the prosecution, other accused and witnesses including the larger 

interests of society should also be taken into consideration under Section 406, Criminal Procedure Code, 1973 (CrPC). 

Section 406 does not clothe the Supreme Court with the power to transfer investigations from one police station to another in the country simply 

because the first information or a remand report is forwarded to a court.13 

Though the Supreme Court in 1984 withdrew a case involving corruption from the special judge appointed under the Criminal Law Amendment Act, 

1952 and transferred
14
 it to the Bombay High Court with a request to assign it to a sitting judge of the High Court in 1988 the Supreme Court reviewed the 

ruling and held that its earlier order was wrong.15 

26.3 Transfer of cases and appeals by High Court 

(i) Circumstances in which High Court may order transfer of a case or appeal.—The High Court may 

order transfer of a case whenever it is made to appear to the High Court: 

8. Maneka Sanjay Gandhi v. Rani Jethmalani, {1979} 4 SCC 167: 

1979 SCC 

(Cri) 934, 936: 1979 Cri LJ 458; 

Jahid Shaikh v. State of 

Gujarat, (2,011) 7 SCC 7S2: 

(2011) 3 SCC (Cri) 287: 20x1 Cri 

Lj S. Kaushalya Devi v. Mool 

Raj, (1964) 1 Cri Lj 233, 237 

(SC). 

10. (2010} 7 

SCC 799: 

(2010) 3 

SCC 

(Cri) 

509; see 

aiso, 

Gurpree

i Kaur v. 

Vipin 

Kumar 

Gupta, 

11. (2007} 15 SCC 

667: (2010) 3 SCC 

(Cri) S29. 

12. (2009) 8 SCC 

389: {2009) 3 SCC 

(Cri) $84: 2009 Cri 

Lj 4107. 

13. Ram 

Chander Singh 

Sagar \\ State 

ofT.N., (1978) 2 

SCC 35: 

1978 SCC (Cri) 

jyi, 172; 197S 

Cri LJ 640. 

14. R.S. Nuyak v. A.R. Antulay, (19S4) 2 SCC 183: 1984 SCC (Cri) 

15. A.R. Antula)/ v. R.S. Nayak, (1988) 2 SCC 602: 1988 SCC (Cri) 
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{a) that a fair and impartial inquiry or trial cannot be had in any criminal court 

subordinate thereto; or 

(b) that some question of law of unusual difficulty is likely to arise; or 

(c) that an order under this Section [i.e. S. 407] is required by any provision of this 

Code, or will tend to the general convenience of the parties or witnesses, or is 

expedient for the ends of justice. [S. 407(1)] 

The above provision of the section is not exhaustive and it has been held that apart 

from the susceptibilities of the accused, if circumstances exist or events happen, 

which are calculated to create in the mind of the accused a reasonable apprehension 

that he will not be fairly treated at his trial, the transfer of the case should be made.
16

 

In an appeal where after the arguments were heard but during the hearing of the 

application of the accused for recording additional evidence, the judge expressed an 

opinion that the accused should not only be convicted but deserved deterrent 

sentence, it was held that the expression of such opinion by the judge at that stage 

provided a basis for a reasonable apprehension in the mind of the accused that he 

might not have a fair decision from the judge, and that it would be undoubtedly 

expedient in the interest of justice to order transfer.
17

 In a case 'where no lawyer in 

the district was willing to act for the accused, it is a good ground for transfer of the 

case to another district.
18 19

 A transfer of a case will be justified if it tends to the 

general convenience of the parties or witnesses.
13 19

 

In a case the petitioner prayed for transfer as two of the respondents had been 

visiting the Additional Sessions judge and they had been threatening him with a 

view to securing a compromise of the case. The Additional Sessions judge denied the 

allegation and the petition was accordingly dismissed. But when the petitioner 

appeared in the court the judge said that he would do what was necessary to correct 

the persons. He also issued non-bailable warrants against the petitioner’s wife and 

sister and refused bail as they did not turn up for giving evidence. Two respondents 

were also discharged. The Madhya Pradesh High Court ruled that these 

circumstances were sufficient to create doubt in the petitioner’s mind as to the 

impartiality of the judge. The High Court therefore ordered transfer of the case.
20

 

While considering the transfer of a case, the apprehension in the mind of a party 

that he may not get a fair trial, is one very important factor. However each and every 

imaginary apprehension cannot be the 
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17. Adam Basha v. State of Karnataka, 1975 Cri Lj 744 

(Kant). 18.

 Lait

a v. 

Zab

oor 

Ah

mad

, 

(192

5) 

26 

Cri 

LJ 

1272: 

AIR 

1925 

Oud
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672; 

see 

also, 

S.R. 

Nar

asi

mhi, 

19. Public Prosecutor v. D.V, Reddy, 1976 Cri Lj 1252 

(AP). 20. Shambhoo Dayal v. State of M.P., 1985 Cri LJ 638 

(MP). 
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726 Chapter 26 Transfer of Cases 

foundation of a transfer of a case. The party has to show that its apprehension is 

reasonable. To judge the reasonableness of the apprehension the state of mind of the 

party who entertains the apprehension is no doubt relevant but that is not all. The 

apprehension must not only be entertained but must appear to the court to be a 

reasonable apprehension.
21

 It is undoubtedly true that justice should not only be done 

but should also appear to have been done, but along with it, it must be observed that 

there should not be any unreasonable, impracticable impression in the mind of the 

public about the honesty and integrity of the judiciary.
22 23 24

 Apprehension that 

witnesses may not give evidence fearlessly and public prosecutor appointed may not 

discharge his duty impartially is a reasonable apprehension.
23 24

 Lack of territorial 

jurisdiction of the court that has taken cognisance of an offence furnishes a ground for 

transfer of a case.
21

 A plea for merging a case with another case pending against the 

accused at another place could be a sound ground for transfer of a case.
25

 Where a 

complaint case and a police case are filed on the same facts and the parties and the 

offences are the same the complaint case can be directed to be transferred to court 

where the police case was pending so that both cases could be tried together.
26

 

However mere apprehension of a surcharged atmosphere without there being proof of 

inability of holding fair and impartial trial cannot be made a ground for transfer of a 

case either under Section 406 or 407.
27

 Furthermore, apprehension of physical harm, 

threat or intimidation from opposite party has been held to be too nebulous a ground 

for transferring cases.
28

 Transfer of a criminal case is permitted by the Code to enable 

a party to have an independent judgment.
29

 In a case where personal charges were 

levelled against the Magistrate in the transfer application and he took exception to 

such charges and expressed his disapproval in strong language, that by itself would 

not go to indicate that he was prejudiced against the accused and a transfer in such a 

case is not called for
30

. The provisions relating to transfer of criminal cases cannot also 

be 

21.
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19

81 
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92.

8, 

93

8 

22. K. Ibocha Singh v. K. Ii)obi Singh, 1976 Cri LJ1305 , 1308 (Gau); 

see also, Gangadhar Marar v. State, 1972 Cri LJ 954 (Ker). 

23.

 C

hidipir

ala 

Naray

ana 

Reddy 

v. State 

of A.P., 

2003 

Cri Lj 

1642 

24.

 Ra

mesh v. 

State 

ofT.N., 

(2005} 

3 SCC 

507: 

2005 

SCC 

(Cri) 

735. 

25.

 M

ukhtar 

Ahmad 

v. State 

of 

Jharkh

and, 

2005 

Cri LJ 

2823 

(Jhar). 

26.
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utilised to have case heard by a particular judge as such a situation may be contrary 

to the very intention of institutionalising the provision for transfer of cases.
31 32

 

There may be cases in which transfers would be necessary by the other provisions 

of the Code, for instance, cases covered under Section 191
52

 or Section 479.
31 32 33 34

 

These will be covered by clause (c) of Section 407(1) above. 

In Fatima Riswana v. State34, the Supreme Court was called upon to decide 

propriety of a Madras High Court ruling transferring a criminal case dealing with 

pornography and sexual exploitation and indecent exposure of women from a mahila 

court presided over by a lady judge, to a court presided over by a male judge. The 

court found it improper to permit the transfer on the presumption that the 

proceedings would cause embarrassment to the lady judge. 

(z) At whose instance the powers of transfer are exercised.—The High Court may act 

either on the report of the lower court or on the application of a party interested, or 

on its own initiative. [S. 407(1)] However no application shall lie to the High Court 

for transferring a case from one criminal court to another criminal court in the same 

sessions division, unless an application for such transfer has been made to the 

Sessions Judge and rejected by him. [proviso to sub-s. (1), S. 407] But it has been held 

that this prohibition in the proviso to Section 407(2) will have application only in 

cases where the Sessions Judge has the power to transfer. In a case where the 

Sessions Judge has no power of transfer no question of moving the Sessions Judge for 

transfer arises.
35

 

The words “party interested” would normally include the complainant, the public 

prosecutor, and the accused and may even cover a person lodging the first 

information report (FIR).
36

 

The High Court can act suo motu transfer the case.
37

 But this power should be 

exercised after hearing the parties.
38

 In a case wherein a judge accepted prayer for 

transfer at his camp office and ordered transfer without hearing the other party, the 

Supreme Court struck down the transfer 

31. H.M. Chandregowda v. State of Karnataka, 2001 Cri LJ 2710 {Kant}. 

32. For the text of S. 191, see supra, para. 10.3(a). 

33. For the text of S. 479, see supra, para. 14.2(c). 

34. (2005} 1 SCC 5S2: 2005 SCC (Cri) 427: 2005 Cri Lj 900. 

35. State of Kerala v. Reny George, 1981 Cri LJ 1352. 1354 (Ker); 

Gundi Sahu v. State of 

Orissa, 1975 Cri LJ 1592 

(Ori); Bandaru 

Sreedhar Reddy v. State 

of A.P., 1989 Cri LJ 777 

(AP). 

36. Jag Bhusan v. State, (1962) 1 Cri LJ 703: AIR 1962 All 288; N.C. 

Bose v. Probodb Dutta Gupta, 1955 Cri LJ 923: AIR 1955 Ass it6; 

Jupailt Rajagopala Rao 

v. Futbeli Narayana 

Reddi, (1929) 30 Cri Lj 

1163: AIR 1929 Mad 844; 

Rajendranarayan v. 

Bhagaban Mahapatra, 

AIR 1947 Pat 166; 

Runyananda v. State, 

1970 Cri Lj 806. 808: AIR 

1970 Cai 241; 

Shioasharan Reddy v. 

State, 1968 

37. Ahmed Moideen v. Inspector ofD' Dioision, 1959 Cri Lj 731, 740: AIR 1959 Mad 261. 

38. Nirmal Singh v. State of Haryana, (1996) 6 SCC 126: 1996 SCC (Cri) 1122. 
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order,
59

 In yet another case where the appeal of the accused against conviction was 

pending in the court of session and the High Court, not knowing of this appeal, suo 

motu called for the record of the proceeding from the Magistrate’s court and issued a 

rule against the accused to show cause why the sentence should not be enhanced, and 

then after knowing about the appeal made an order transferring the pending appeal 

to itself and disposed of the case itself, it was held that the High Court was entitled to 

do so.
39 40

 

In the circumstances mentioned in the proviso to Section 407(2), an application to 

the Court of Session first is imperative.
39 40 41

 However an application made directly to 

the High Court to commit a case pending before a sub-divisional Judicial Magistrate 

to the Court of Session on the ground that it was only a counter case of another case 

pending before the court of session is maintainable even though no application was 

made to the Court of Session under Section 407(2) before moving the High Court. 

Because there is no provision in the Code for the Sessions Court to direct 

commitment of cases pending before Subordinate Magistrates to the Court of Session, 

and so the proviso to Section 407(2) will not apply to such cases.
42

 It was held in a 

case that it is impermissible for a High Court to transfer a case from one of its 

subordinate courts to another court in other State.
43

 It is also improper on the part of 

a High Court to transfer a case, which is in the final stages of trial, from one court 

subordinate to it to another one.
44

 

(3) Procedure to be followed.—Every application for an order under sub-section (1) of 

Section 407 above shall be made by motion, which shall, except when the applicant is 

the Advocate-General of the State, be supported by affidavit or affirmation. [S. 407(3)] 

The object of an affidavit in support of an application for transfer is that there is a 

prima facie evidence in support of the allegations contained in the application and 

that these allegations are not made recklessly. The affidavit must be in accordance 

with the provisions of Section 297.
45

 Since no evidence is recorded in case of transfer 

applications, the importance of an affidavit conforming to the provisions of Section 

297 is not capable of over exaggeration.
46
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When such application is made by an accused person, the High Court may direct 

him to execute a bond, with or without sureties, for the payment of any 

compensation which the High Court may award under subsection (7) of Section 

407.
47

 [S. 407(4)] 

Every accused person making such application shall give to the Public Prosecutor 

notice in writing of the application, together with a copy of the grounds on which it 

is made; and no order shall be made on the merits of the application unless at least 

24 hours have elapsed between the giving of such notice and the hearing of the 

application. [S. 407(5)] 

(4) Stay of proceedings of the subordinate court.—Where the application is for the 

transfer of a case or appeal from any subordinate court the High Court may, if it is 

satisfied that it is necessary to do so in the interests of justice, order that, pending 

the disposal of the application, the proceedings in the subordinate court shall be 

stayed, on such terms as the High Court may think fit to impose. [S. 407(6)] However 

such stay shall not affect the subordinate court’s power to remand under Section 

309.
48

 [proviso to sub-s. (6), S. 407] 

Stay of proceedings in the subordinate court pending the disposal of the 

application for transfer can be secured by obtaining an order from the High Court. 

Section 309 which deals with power of the subordinate court to postpone or 

adjourn proceedings has been left unaffected by the proviso to Section 407(6). 

According to Section 309 the proceedings in a case can be adjourned or stayed if 

there are reasonable and adequate grounds to do so. When a transfer application is 

made on the ground that the petitioner has reason to believe that he may not receive 

a fair trial at the hands of a particular judge, the proceedings should not thereafter be 

continued before such judge, during the pendency of the disposal of the transfer 

application in the higher court. Therefore either the High Court under Section 

407(6) or the lower court under Section 309 should accordingly stay the proceedings 

unless the transfer application is made without any reasonable cause and is only an 

abuse of the legal process. 

(5) Orders that the High Court can pass.—Where an application for an order under 

sub-section (1) is dismissed, the High Court may, if it is of opinion that the 

application was frivolous or vexatious, order the applicant to pay by way of 

compensation to any person who has opposed the application such sum not 

exceeding one thousand rupees as it may consider proper in the circumstances of the 

case. [S. 407(7)] 

This is a salutary provision as it will be useful, at least to some extent, as a 

safeguard against frivolous or vexatious transfer applications. 

If such an application is not dismissed the High Court may order: 

47. For the content of sub-s, (7), S. 407, see infra, para. 

48. For the text of S. 309, see supra, para. 16.3. 
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730 Chapter 26 Transfer of Cases 

(i) that any offence be inquired into or tried by any court not qualified under 

Sections 177 to 185 (both inclusive), but in other respects competent to 

inquire into or try such offence; 

(ii) that any particular case or appeal or class of cases or appeals, be transferred 

from a criminal court subordinate to its authority to any other such criminal 

court of equal or superior jurisdiction; 

(Hi) that any particular case be committed for trial to a Court of Session; or 

{iv) that any particular case or appeal be transferred to and tried before itself. [S. 

407(1)] 

Sections 177 to 185 referred to in clause (i) above deal with the place of inquiry or 

trial. Clause (i) enables the High Court to transfer a case and order any offence to be 

inquired into or tried by any court not qualified under Sections 177 to 185 (i.e. not 

having territorial jurisdiction) but otherwise competent to inquire into and try that 

offence.
49

 A controversy exists as to whether the High Court can order transfer of a 

case from a court which does not have local jurisdiction under the abovesaid 

Sections 177 to 185.
50

 It has been held in some cases that the High Court has no 

power under this section to order transfer of a case pending in a court which has no 

territorial jurisdiction under Section 177 to 185.
51

 However in a case where the 

Magistrate thought that the offence was committed outside the limits of his 

territorial jurisdiction and the complainant had applied for transfer of the case, it 

was held that there was sufficient justification for the exercise of the powers under 

clause (i) of Section 407(1).
52

 

Under clause (ii) the court to which the case is transferred, and the court from 

which the case is transferred must be subordinate to the High Court ordering the 

transfer. 

There is no scope for doubt that Executive Magistrates are subordinate to the 

authority of the High Court. Therefore the High Court is competent to transfer a 

case from one Executive Magistrate to another Executive Magistrate both being 

subordinate to its authority.
53

 

The court of the Judicial Magistrate of the First Class is not such a “court of equal 

or superior jurisdiction” to that of the Chief Judicial Magistrate. Therefore, in view of 

Section 407(i)(h), the High Court 
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Raghunath, 

1952 Cri Lj 

1736: AIR 

1952 Cai 849. 

53. Krishna 

Panicker v. 

State of 

Kerala, 1981 

Cri Lj 1793, 

1793 {Ker}. 
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Transfer of Cases and Appeals by Sessions judge 731 

cannot transfer a case from the court of the Chief Judicial Magistrate to 

that of the judicial Magistrate of the First Class.
54

 

Under clause {Hi) the High Court can order any type of case to be 

committed for trial to a Court of Session and the clause is not limited in 

its scope only to cases triable by the Court of Session.
55

 A proper pun- 

ishment is always a part of the Scheme of justice. Without proper pun- 

ishment justice can be frustrated; so in appropriate cases where proper 

punishment cannot be given by the court of Magistrate, it will be cer- 

tainly expedient for the ends of justice that the case should be transferred 

and committed for trial to a Court of Session under Section 407(i)(m).
56 

In this connection it may be pertinent to note that a special court presided 

over by an Additional Sessions Judge constituted under Section 12-A, 

Essential Commodities Act cannot get jurisdiction to try an offence under 

Section 406 IPC by a mere transfer of a case by the High Court.
57

 

Under clause {iv) the High Court can transfer an appeal to itself and 

hear itd
s
 

When the High Court orders under sub-section (1) of Section 407 [i.e, 

under clause {iv)] that a case be transferred from any court for trial before 

itself, it shall observe in such trial the same procedure which that court 

would have observed if the case had not been so transferred. [S. 407(8)] 

(6} Saving.—Nothing in this section [i.e. S. 407] shall be deemed to 

affect any order of government under Section 197. [S. 407(9)] 

According to Section 197(4), the Central Government or the State 

Government, as the case may be, may determine the person by whom, 

the manner in which, and the offence or offences for which, the prosecu- 

tion of such judge, Magistrate or public servant is to be conducted (in 

respect of any offence committed by such person in the discharge of offi- 

cial duty), and may specify the court before which the trial is to be held. 

Section 197(4) has already been discussed in para. 10.5(6). 

The powers of High Court to transfer a case do not override the powers 

given to government under Section 197(4)- If a party feels aggrieved by the 

orders passed by government under Section 197(4), it can approach the 

Supreme Court for the transfer of the case under Section 406. 

Transfer of cases and appeals by Sessions Judge 

In this connection Section 408 provides as follows: 
408. (i) Whenever it is made to appear to a Sessions judge that an order 

under 
this sub-section is expedient for the ends of justice, he may order that any 

Gandlury Pedda Veera Reddy v. State of A.P., 1979 Cri Lj 1451 (AP). 

Gundi Sahu v. State of Orissa, 1975 Cri Lj 1392 (Ori); W.E. Bottingv. Emperor, {1934S 35 LJ 92S, 930 

(Oudh CC). 

0 Agha v. State, 1979 Cri LJ 1097, 1098 (All). 

~ Prasad Gupta v. State of Rajasthan, 1995 Supp (3) SCC 386: 1995 SCC (Cri) 924. 'rasad 

v. State, T952 Cri LJ 1225: AIR 1952 Nag 289. 

26.4 

Power of Sessions 

Judge to transfer 

cases and appeals 
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732 Chapter 26 Transfer of Cases 

particular case be transferred from one Criminal Court to another criminal court 

in his sessions division. 

(a) The Sessions Judge may act either on the report of the lower Court, or on 

the application of a party interested, or on his own initiative. 

(3} The provisions of sub-sections (3), (4), (5), (6), (7} and {9) of Section 407 

shall apply in relation to an application to the Sessions judge for an order under 

sub-section (1) as they apply in relation to an application to the High Court for an 

order under sub-section (1} of Section 407, except that sub-section {7) of that 

section shall so apply as if for the words “one thousand rupees” occurring therein, 

the words “two hundred and fifty rupees” were substituted. 

As in case of the High Court, the Court of Session may exercise the powers of transfer 

suo motu i.e. on its own initiative, or on the report of the lower court or on the 

application of a party interested. 

No guidelines are provided in Section 408(1) to indicate what are the grounds 

that are to be considered to hold that it would be expedient for the ends of justice to 

transfer a case from one criminal court to another criminal court in the same 

sessions division. It has been held in a catena of decisions of various High Courts 

that the powers vested in the Sessions Judge by Section 408(1} are very wide and 

these powers should be judicially and cautiously exercised.
59

 It has been ruled that if 

in a counter case the Sessions judge formed strong opinion about the motive of the 

crime it may affect the decision and so the case should be transferred from his 

court.
60

 It may also be noted that in view of the proviso to subsection (2) of Section 

407 [see supra, para. 26.3(2)] the grounds mentioned in Section 407(1) will have to be 

read while understanding what grounds are to be regarded as expedient for the ends 

of justice to pass an order of transfer of criminal cases from one criminal court to 

another criminal court in very same division.
61 62

 

By sub-section (3) of Section 408 the provisions relating to procedure contained 

in sub-sections (3), (4), (5), (6), (7) and (9) have been made applicable mutatis 

mutandis to applications for transfer made to the Court of Session, with one 

alteration, that is, the maximum compensation award- able under sub-section (7) 

will not be 
A
 1000 but only f 250 in cases falling under Section 400. 

Section 407(5} requires an accused applicant to give a notice in writing of the 

application for transfer to the Public Prosecutor. In the absence of such notice the 

order of transfer would be considered illegal and is liable to be set aside. 

It has been held that Section 408 relates to those cases which are originally filed 

in the court of either the Chief Judicial Magistrate or the 

59. Bharamammbika v. State of Mysore, 
1973 Cri Lj 114, 115 60. Zora Singh v. State of Haryana, 1996 
Cri LJ 1374 61. Ibid. 

62. State v. 

Rattan 
Chandra
, 1981 Cri 

Lj 446 

(HP); 

Habibul 
Kareem 

v. Dire 
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sub-divisional judicial Magistrate and not to those which are transferred 

to the Additional Sessions Judge or Assistant Sessions judge or Chief 

judicial Magistrate*
63

 

A Sessions Judge is required to record reasons for making an order for 

transfer of a case under this section. [S. 41 z] 

Withdrawal of cases and appeals by Sessions Judges 
In this connection Section 409 provides as follows: 

409. (1) A Sessions judge may withdraw any case or appeal from, or recall 

any case or appeal which he has made over to, any Assistant Sessions 

Judge or 

Chief Magistrate subordinate to him. 

(2) At any time before the trial of the case or the hearing of the appeal 

has 

commenced before the Additional Sessions Judge, a Sessions Judge may 

recall 

any case or appeal which he has made over to any Additional Sessions 

Judge. 

(3) Where a Sessions Judge withdraws or recalls a case or appeal 

under sub- 

section (1) or sub-section (2), he may either try the case in his own Court 

or 

hear the appeal himself, or make it over in accordance with the 

provisions of 

this Code to another Court for trial or hearing, as the case may be. 

The Sessions Judge is required to record reasons for making an order 

under this section also. [S. 412] 

Once the trial has commenced in the transferee court there can be no 

withdrawal.
64

 

Cases can be made over to Additional Sessions Judges or Assistant 

Sessions Judges under Section 194. [see supra, para. 10.4] Similarly certain 

appeals can be made over to an Additional Sessions Judge, or Assistant 

Sessions Judge or a Chief judicial Magistrate under Section 381(2). [see 

supra, para. 24.7] Such cases and appeals can be recalled or withdrawn 

by the Sessions Judge under this section, [i.e. S. 409] Section 409 does 

not relate to cases which are originally filed in the court of Chief Judicial 

Magistrate or sub-divisional judicial Magistrate.
65

 

Withdrawal of cases by Judicial Magistrates 
Section 410 provides as follows: 

410. (1) Any Chief judicial Magistrate may withdraw any case from, or recall any 

case which he has made over to, any Magistrate subordinate to 

63. State ofW.B. v. Gangadbar Dawu, 1989 Cri Lj 563 (Cab- 

64. See, discussions in State ofW.B. 

v. Gangadbar Dawu, 1989 Cri LJ 

565 (Cal); Tarulata Kola, re, 1997 

Cri LJ 1401 (Cal). 

65. See, observations in State v. V.V. Mahra, 1988 Cri LJ 1488 (HP). 

26.5 

Withdrawal of cases 
and appeals by 
Sessions Judges 

26.6 

Withdrawal of cases by 

Judicial 
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734 Chapter 26 Transfer of Cases 

Under clause (a) of Section 411 a District Magistrate or Sub-Divisional Magistrate 

may make over for disposal any proceeding which has been started before him to 

any Magistrate subordinate to him but no such provision has been made under 

Section 410 authorising a Chief Judicial Magistrate to make over for disposal any case 

the trial of which has been started before him to any Magistrate subordinate to 

himself.
66

 In a case the Calcutta High Court held that a Chief Judicial Magistrate can 

withdraw a case from the court of Additional Chief Judicial Magistrate.
67

 If the 

legislature had intended to give such power to the Chief Judicial Magistrate also it 

would have expressed its intention in clear and definite terms.
68

 

Section 192(2) referred to above relates to transfer of cases by Magistrates and has 

already been considered in supra, para. 10.3(c). Such cases can be recalled under 

sub-section (2) of Section 410 above. 

The powers given by this section are very wide. But it is a well-known principle 

that wider the discretion the more careful should be its exercise.
69 70

 

The powers given to the Chief Judicial Magistrate under Section 410 are 

apparently for the purpose of facilitating the proper distribution of work among the 

Subordinate Magistrates. The function of the section is primarily of an 

administrative nature. If the transfer of the case seems to be necessary in order to 

get a fair and impartial trial or is expedient for the ends of justice, the party 

interested in such a transfer should move the High Court for Court of Session under 

Section 407 or Section 408 as the case may be. In such a case moving the Chief 

Judicial Magistrate under Section 410 does not seem to be appropriate. If the 

legislature had intended to give such powers to the Chief Judicial Magistrate, it could 

have done so as it did in the case of High Court and Sessions Court by enacting 

Sections 407 and 408. In the absence of any such provision the powers given under 

Section 410 should not be used for the purposes mentioned in Section 407 or Section 

408. Therefore, allowing a party to move the Chief Judicial Magistrate for a purpose 

not covered by Section 410 and then pending the consideration of such an 

application, to stay the trial proceedings in the court of the Subordinate Magistrate 

does not seem to be quite legitimate and proper. A somewhat contrary view taken in 

T. Velayudhan v. P. Aboobacker Haji7° by the Kerala High Court does not seem to be 

sound law. 

A transfer under Section 410 unlike Section 192 could be at any stage. In fact there 

will be no question of fresh cognizance whenever there is a transfer. The maximum 

that could be paid is that If the case is at the trial 

66

. Mahesb Chandra Singh v. Ragkunandan Prasad, 1991 
67

. Gautam Kundu v. State ofW.B 1996 Cri LJ 5376 (Cal). 68. Bal Kishan v. State of Rajasthan, 1984 Cri LJ 308 

69

. Munnalal Dwarkadas v. P. Banerjee, 1930 Cri LJ 521, 70. 1980 Cri L_J 1S1 (Ke r). 
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Withdrawal of Cases by Judicial Magistrates 735 

stage, the transferee can start trial afresh from the beginning of that stage and 

nothing more.
71

 

The Magistrate making an order under this section will have to record reasons 

for his order. [S. 4iz] 

Making over or withdrawal of cases by Executive Magistrates 
Section 411 provides as follows: 

411. Any District Magistrate or Sub-Divisional Magistrate may— 

(a) make over, for disposal, any proceeding which has been started before 

him, to any Magistrate subordinate to him; 

(b) withdraw any case from, or recall any case which he has made over to, any 

Magistrate subordinate to him, and dispose of such proceeding himself or 
refer it for disposal to any other Magistrate. 

26.7 

Making over or 

withdrawal of cases by 

'Executive 

If a case is transferred by a Sub-Divisional Magistrate, the District Magistrate may 

retransfer it in any manner he thinks fit.
72

 Further in a case where the Sub-Divisional 

Magistrate has refused to transfer, the District Magistrate can transfer the case;
73

 but 

then in such a case the SubDivisional Magistrate cannot nullify the transfer made by 

the District Magistrate by resorting to retransferring of the case.
74

 A case of the 

SubDivisional Magistrate’s Court cannot be transferred by a Sessions Court though it 

is a criminal court under Section 6 of the Code. Such a case can be transferred under 

Section 411 by the District Magistrates to whom the Sub-Divisional Magistrate is 

subordinate.
75

 

The Executive Magistrate making any order under this section [i.e. S. 411] is 

required to record reasons for his order. [S. 412] 

71. Food Inspector v. K.P. Alavikutty, 1987 Cri LJ 12.98 (Ker). 

72. Khemana v. Dularey\ 1942 Cri LJ 478: AIR 1941 Oudh 388. 

73. Santhappa Sethuram v. Govindaswamy Kandiyar, 18 Cri Lj 335: 

AIR 1918 Mad 1122; Kishori Bala v. Bhagawa?idas, 1956 Cri LJ 

74. Mohd. Akbar v. Emperor, {1925) 26 Cri LJ 538, 539: AIR 1925 All 

283. 75. State of Gujarat v. Ratilal Uttamcband Morabia, 1992 Cri LJ 9 

(Guj). 
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Chapter 27 

Execution, Suspension, Remission 

and Commutation of Sentences 

Object and scope of the chapter 27,1 

The chapter is divided into two main parts. Part I deals with execution of sentences, 

while Part II considers the circumstances in which the appropriate government can 

suspend, remit, or commute the sentence imposed on the offender. 

The process of execution of the sentence will depend upon the nature and type of 

the sentence awarded by the judge or the Magistrate. In order to execute the 

sentences of death, imprisonment (including imprisonment for life, and rigorous or 

simple imprisonment), and fine, the Code has provided specific and separate rules for 

each such category of the sentence, and has also indicated common rules applicable 

in respect of all the three categories of the sentences. Part I, therefore, has been 

divided into four sub-divisions: 

A) Death Sentences; [Ss. 413-26] B) Imprisonment; 

[Ss. 417-20] C) Levy of Fine; [Ss. 421-24] and D) General Provisions Regarding 

Execution. [Ss. 425-31] 

The suspension, remission and commutation of sentences mentioned in Part II 

may become necessary under diverse circumstances. These powers are undoubtedly 

the prerogatives of any sovereign power. But apart from that, the exercise of these 

powers in suitable cases may be useful to make the punishment subserve its real 

objectives and to make it more meaningful. 

When the judge or the Magistrate is required to punish an offender, he may try to fix 

the most suitable punishment permissible within the limits provided by law. For this 

purpose he may consider all the circumstances relating to the crime and the criminal 

and may exercise all the care and skill at his command in choosing the right type of 

the sentence for the 
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738 Chapter 27 Execution, Suspension, Remission and Commutation of Sentences 

offender. Yet, his decision may occasionally go wrong as there are all sorts of cases 

both predictable and unpredictable. The judgment of the legislature in providing any 

particular punishment or range of punishments in respect of any offence may in a 

rare case appear to be very inappropriate and rather too harsh. The judge or 

Magistrate in his turn might fail in some cases to predict accurately the future 

response of the offender to the punishment awarded. Thus the sentence fixed by the 

court may become in future inappropriately harsh and unreasonably less suitable to 

an offender who has reformed himself in an unpredictably shorter term of 

imprisonment. In such and similar cases, the powers conferred on the appropriate 

government to suspend, remit or commute the sentence imposed on the offender 

would be of immense use to correct the errors of judgment in the sentencing process 

and to accelerate and strengthen the process of resocialisation of the offenders. The 

provisions regarding suspension, remission and commutation of sentences are 

contained in Sections 432, to 435 and have been discussed in Part II of this chapter. 

PART I 

Execution of sentences A. 

DEATH SENTENCE 

27.2 Execution of sentence of death 

(a) Execution of order passed under Section 368.—When in a case submitted to the 

High Court for the confirmation of a sentence of death, the Court of Session receives 

the order of confirmation or other order of the High Court thereon, it shall cause 

such order to be carried into effect by issuing a warrant or taking such other steps as 

may be necessary. [S. 413] As seen earlier in para. 23.8, a sentence of death awarded by 

a Court of Session is not final unless it is confirmed by the High Court; and for this 

purpose reference to the High Court is imperative. On such reference being made, the 

High Court, according to Section 368, may confirm the sentence of death or pass any 

other sentence warranted by law, or may annul the conviction, and convict the 

accused of any offence of which the Court of Session might have convicted him, or 

order a new trial on the same or an amended charge, or may acquit the accused 

person.
1
 

The above Section 413 requires the Court of Session to give effect to the order 

passed by the High Court on reference being made to it for confirmation of death 

sentence. In case the death sentence is confirmed, the Court of Session would issue a 

warrant in the prescribed form to the officer in charge of the jail for the proper 

execution of the sentence.
2
 

1. See supra, para. .2.3.8. 

2. Public hanging as a mode of execution of death sentence has been held to 

be unconstitutional in 

Attorney General of India v. Lacbma Devi, 1989 Supp (1} SCO 264: 1989 

SCC (Cri) 413: AIR 1986 SC 467. 
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FORM NO. 42 

[See, Sections 413 and 414] 
WARRANT OF EXECUTION OF A SENTENCE OF DEATH 

To the Officer in charge of the jail at _ 

Whereas {name of prisoner), the (ist, znd, 3rd, as the case may he) prisoner in case 

No. ___________________ of the Calendar for zo ___________ at the Session held 

before 

me on the _________ day of__________ , zo _________ , has been by a warrant of 

the Court, dated the ______________  day of __________ , committed to your custody 

under sentence of death; _____________ and whereas the order of the High 

Court 

at _________ confirming the said sentence has been received by this 

Court; 

This is to authorise and require you to carry the said sentence into execution by 

causing the said _________________ to be hanged by the neck until he be 

dead, at 

{time and place of execution), and to return this warrant to the Court with an endorsement certifying 

that the sentence has been executed. 

Dated, this _________ day of __________ , zo __________ . 
{Seal of the Court) (Signature) 

When the sentence of death has been executed, the officer executing it shall return the 

warrant to the Court of Session, with an endorsement under his hand certifying the manner in 

which the sentence has been executed.3 

{b) Execution of sentence of death passed by High Court.—When a sentence of death is 

passed by the High Court in appeal or in revision, the Court of Session shall, on receiving the 

order of the High Court, cause the sentence to be carried into effect by issuing a warrant. [S. 

414] 

The above Section 414 is applicable when the death sentence is passed not by a Court of 

Session but by the High Court itself, that is, either in appeal against acquittal or for 

enhancement of sentence or in revision proceedings. 

Form 42 and the procedure mentioned earlier in sub-para {a) above may conveniently 

be used in relation to the execution of the death sentence under this section, i.e. Section 

414. 

Duty of the Jail Superintendent in certain cases Prior to the actual execution of any 

death sentence, the Jail Superintendent should ascertain personally whether the sentence of 

death imposed upon any of the co-accused of the prisoner who is due to be hanged, has been 

commuted. If it has been commuted, the Superintendent should apprise the superior 

authorities of the matter, who, in turn, must take prompt steps for bringing the matter to the 

notice of the court concerned.4 

27.3 

27.4 

3. See infra. S. 430, para. 27.14. 

4. Harbans Singh v. State of l/.P., (1982) 2 SCC icr: 1982 SCC (Crt) 361, 364: 
1982 Cri Ljf 795. 
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Postponement of 

execution of sentence 

of death in case of 

appeal to Supreme 

Court 

415. (1) Where a person is sentenced to death by the High Court and an appeal from its judgment lies to the Supreme Court under sub-clause 

(a) or subclause (b) of clause (1) of Article 134 of the Constitution, the High Court sliaii order the execution of the sentence to be postponed 

until the period allowed for preferring such appeal has expired, or, if an appeal is preferred within that period, until such appeal is disposed of. 

(a) Where a sentence of death is passed or confirmed by the High Court, and the person sentenced makes an application to the High 

Court for the grant of a certificate under Article 13 a or under sub-clause (c) of clause (1) of Article 134 of the Constitution, the High Court shall order 

the execution of the sentence to be postponed until such application is disposed of by the High Court, or if a certificate is granted on such 

application, until the period allowed for preferring an appeal to the Supreme Court on such certificate has expired. 

(3) Where a sentence of death is passed or confirmed by the High Court, and the High Court is satisfied that the person sentenced intends to 

present a petition to the Supreme Court for the grant of special leave to appeal under Article 136 of the Constitution, the High Court shall order the 

execution of the sentence to be postponed for such period as it considers sufficient to enable him to present such petition. 

The object of this provision is to ensure that where there is a possibility of appealing to the Supreme Court, the appeal is not rendered infructuous by an 

unfortunately prompt execution of the sentence of death.5 

{a) Appeals in cases of death sentences may come up before the Supreme Court—i) as of right 

under sub-clause (a) or sub-clause (b) of Article 134(1}; or it) on a certificate of fitness granted by the High Court under Article 132 or Article 

i34(i)(c); or Hi) after obtaining leave from the Supreme Court under Article 136 of the Constitution.
6
 In the first case (z), which also covers cases of 

appeals to the Supreme Court under Section 379, it is clearly necessary that execution should be postponed until the period of limitation for preferring the 

appeal expires, or if an appeal is filed within that period, until the appeal is disposed of. In the second case (if), it is only if an application for a certificate is 

made to the High Court that there is a reasonable possibility of appeal. If such application is made, execution should be postponed until the application is 

disposed of. If the certificate is granted the possibility of appeal becomes almost a certainty, and the execution should be further postponed till the period 

of limitation for preferring an appeal expires. Within that period, the person sentenced should prefer an appeal and obtain a stay from the Supreme Court. 

In the third case (Hi), it is sufficient if execution is postponed for such period as would enable the person sentenced to apply for special leave to the 

Supreme Court. Within 

5. See, the observations in the 41st Report, 
p. 241, para. 2,8.2.. 
6. See supra, para. 2,4.3 where 

ah the circumstances in which 

an appeal against any 

conviction shaEI iie to the 

Supreme Court, have been 

mentioned. 
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sentenced can apply for special leave and obtain from the Supreme Court orders for 

stay of execution.
7
 

(b) Postponement of capital sentence on pregnant woman.—If a woman sentenced to 

death is found to be pregnant, the High Court shall order the execution of the 

sentence to be postponed and may, if it thinks fit, commute the sentence to 

imprisonment for life. [S. 416] 

It is pertinent to note here that the Supreme Court did not consider having a 

suckling for the woman murder convict, a ground for commutation of death sentence 

into life imprisonment. The court did commute death sentence in this case on other 

grounds, however.
8
 

B. IM P R I S O N M E N T  

Place of imprisonment 27.5 
In this connection Section 417 provides as follows: 

417. (1) Except when otherwise provided by any law for the time being in Power to appoint force, the State 

Government may direct in what place any person liable to be place of imprisonment 

imprisoned or committed to custody under this Code shall be confined. 

(z) If any person liable to be imprisoned or committed to custody under this 

Code is in confinement in a civil jail, the Court or Magistrate ordering the 

imprisonment or committal may direct that the person be removed to a criminal 

jail. 

(3) When a person is removed to a criminal jail under sub-section {2), he shall, 

on being released therefrom, be sent back to the civil jail, unless either— 

{a) three years have elapsed since he was removed to the criminal jail, in which 

case he shall be deemed to have been released from the civil jail under Section 

58 of the Code of Civil Procedure, 1908 (5 of 1908}, or Section 2,3 of the 

Provincial Insolvency Act, 192.0 (5 of 192.0), as the case may be; or (b) the Court 

which ordered his imprisonment in the civil jail has certified to the officer in 

charge of the criminal jail that he is entitled to be released under Section 58 of 

the Code of Civil Procedure, 1908 (5 of 1908), or under Section 23 of the 

Provincial Insolvency Act, 1920 (5 of 1920), as the case may be. 

The above section is applicable only in such cases where no other law has provided for 

any place in which any person liable to be imprisoned or committed to custody could 

be confined. With the existence of the Prisons Act, 1894 and the Prisoners Act, 1900, 

the occasions to rely on Section 417(1) above would be rare. May be, it would help in a 

newly- acquired territory or a 

7. See, 41st Report, p. 241, para. 28.2. 

8. Panchhi v. State ofU.P(1998} 7 SCC 177: 1998 SCC {Crt) 1561. 
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Execution 
sentence 

27.6 Execution of sentences of imprisonment 

Section 418 provides as follows: 

of 418. (1) Where the accused is sentenced to imprisonment for life or to 

of impris- 

onment for a term in cases other than those provided for by Section 413, 

the 

Court passing the sentence shall forthwith forward a warrant to the jail 

or 

other place in which he is, or is to be, confined, and, unless the accused 

is 

already confined in such jail or other place, shall forward him to such jail 

or 

other place, with the warrant: 

Provided that where the accused is sentenced to imprisonment till 

the rising 

of the Court, it shall not be necessary to prepare or forward a warrant 

to a 

jail, and the accused may be confined in such place as the Court may 

direct. 

(2) Where the accused is not present in Court when he is 

sentenced to such 

imprisonment as is mentioned in sub-section (1}, the Court shall issue 

a war- 

rant for his arrest for the purpose of forwarding him to the jail or 

other place 

in which he is to be confined, and in such case, the sentence shall 

commence 

on the date of his arrest. 

Section 413, referred to in Section 418 (1), deals with the execution of the 

sentence of death as passed by the Court of Session and confirmed by the 

High Court.9 

In respect of cases falling under sub-section (1) of Section 418, the 

sentence of imprisonment would commence from the time it is passed.10 

However, in cases where the accused is not present in court when he is 

sentenced to imprisonment, the court shall issue a warrant for his arrest 

for the purpose of forwarding him to jail or other place in which he is to be 

confined, and in such a case, according to sub-section (2) of Section 418, 

the sentence shall commence on the date of his arrest. 

27.7 Warrant for execution of sentence of imprisonment 
(1} Direction to the concerned officer.—Every warrant for the execution of 

9. See supra, para. 
27.2. 

10. Bhanja Naik v. 
Somnath, 1969 Cri LJ 
1414, 1416: AIR 1969 Ori 
268; 

State, 
(1961) 2 

Cri Lj 136 
{Ori}; 

State v. 
Nabin 

Chandra 
Kandapani

, 1968 Cri 
LJ 1152 

(Ori). 1 L 
Sanjay 
Suri v. 
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C. L E V Y  O F  F I N E  

Execution of the sentence of fine 27.8 

(i) Warrant for levy of fine.—In this connection Section 421 provides as follows: 

421. (i) When an offender has been sentenced to pay a fine, the Court passing Warrant for levy of the sentence may 

take action for the recovery of the fine in either or both offine the following ways, that is to say, it may— 

{a} issue a warrant for the levy of the amount by attachment and sale of any movable 

property belonging to the offender; 

(b) issue a warrant to the Collector of the district, authorising him to realise the amount 

as arrears of land revenue from the movable or immovable property, or both, of the 

defaulter: 

Provided that, if the sentence directs that in default of payment of the fine, the offender 

shall be imprisoned, and if such offender has undergone the whole of such imprisonment in 

default, no Court shall Issue such warrant unless, for special reasons to be recorded in 

writing, it considers it necessary so to do, or unless it has made an order for the payment of 

expenses or compensation out of the fine under Section 357. 

(2} The State Government may make rules regulating the manner in which warrants 

under clause (a) of sub-section (1} are to be executed, and for the summary determination of 

any claims made by any person other than the offender in respect of any property attached 

in execution of such warrant. 

(3) Where the Court issues a warrant to the Collector under clause (b) of sub-section (1), 

the Collector shall realise the amount in accordance with the law relating to recovery of 

arrears of land revenue, as if such warrant were a certificate issued under such law: 

Provided that no such warrant shall be executed by the arrest or detention in 

prison of the offender. 

When a sentence of fine is imposed by the court, this section provides two methods by 

which the amount of fine can be recovered. 

(/) One method of realising the amount of fine is to issue a warrant for the levy of 

the amount by attachment and sale of any movable property belonging to the 

offender. The expression “movable property” has not been defined in the Code, but 

according to Section z{y)—“words and expressions used herein [i.e. in the Codel and 

not defined but defined in the Indian Penal Code {45 of i860) have the meanings 

respectively assigned to them in that Code [i.e. Indian Penal Code]”. According to 

Section 22, Penal Code, i860 (IPC), the words “movable property” are intended to 

include corporeal property of every description, except land and things attached to 

earth or permanently fastened to anything which is attached to the earth. It would, 

therefore, appear that only “corporeal property” may be attached and sold for realising 

the fine imposed by a criminal court. This would seem to exclude actionable claims, 

debts, salary not due, etc. from the court’s process. It is primarily intended to 
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furnish the court with a rough and ready method of seizing and selling tangible 

goods belonging to the offender, when the fine to be realised is not a large sum.
12

 In 

the proceedings for the recovery of fine under Section 421, the attachment of future 

salary of the offender is not permissible.
13

 The warrant to levy a fine by attachment 

and sale is issued in the following form prescribed in the Second Schedule. 

FORM NO. 43 
[See, Section 421] 

WARRANT TO LEVY A FINE BY ATTACHMENT AND SALE To (name and designation of the 

police 

officer or other person or persons pyho is or are to execute the warrant). 

Whereas (name and description of the offender) was on the _______________ day 

of _______ , 20  _______ , convicted before me of the offence of (mention 

the offence concisely}, and sentenced to pay a fine of rupees ______________ ; and 

whereas the said (name), although required to pay the said fine, has nor paid the 

same or any part thereof; 

This is to authorise, and require you to attach any movable property belonging 

to the said (name), which may be found within the district of ________________  ; 

and, if within (state the number of days or hours allowed) next after such attachment 

the said sum shall not be paid (or forthwith), to sell the movable property 

attached, or so much thereof as shall be sufficient to satisfy the said fine, 

returning this warrant, with an endorsement certifying what you have done under 

it, immediately upon its execution. 

Dated, this ________ day of _______ , 20  _______ . 
(Seal of the Court) (Signature) 

(:ii) The second method, for recovery of the fine is by issuing a warrant to the 

Collector of the District, authorising him to realise the amount as arrears of land 

revenue from the movable or immovable property, or both, of the defaulter. 

It has been ruled that a Chief judicial Magistrate does not have power to order 

sale of property of the defaulter under Section 421. Instead, he can issue a warrant to 

the District Collector to realise the amount as arrears of land revenue.
14

 

The policy underlying the proviso to sub-section (1) of Section 421 appears to be 

that in general an offender ought not to be required both to pay the fine and to serve 

the sentence in default. But the proviso enables a warrant to be issued for recovery of 

the fine, even if the whole sentence in default has been served, if the court considers 

that there are 

12. See, 4isc Report, p. 243 
para. 2.8.7. 
13. Ali Khan v. 

Hajrambi, 

1981 Cri Lj 

682, 683 (JCC 

Goa); Baldevi 

v. Ramnatk, 

1555 Cri LJ 621 

{Raj); 

Surekha 

Mrudangia v. 

Ramachari 

Mrndangia, 

1990 Cri Lj 

639 (Ori); but 

see contra, 

Ahmed 

Pasha v. 

Wajid 

Unissa, 1983 

14. Keshan Lai v. Kish an 

LLi, 1991 Cri Lj 428 (P&H). 
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special reasons for issuing the warrant.
15

 Secondly, when an order under Section 357
16

 

has been passed for payment of expenses or compensation out of the fine, a 

contumacious offender should not be allowed to deprive the aggrieved party of the 

small compensation awarded to it by the device of undergoing the sentence of 

imprisonment in default of payment of the fine. Therefore, the proviso also provides 

that in such cases the fact that the sentence of imprisonment in default of payment of 

fine has been fully undergone is no bar to the issue of a warrant for levy of the fine.
17

 

The distinction between fine and compensation is clear. But both can be 

recovered as fine. The order of compensation can be effectuated by Section 431 which 

says that money can be recovered as if it is fine. And proviso to Section 431 says that 

Section 4x1 could be relied on for recovery.
18

 

The special reasons to be given under the proviso to Section 4x1(1) will depend on 

the circumstances of each case. If the court thinks that in spite of having undergone 

the default sentences the recovery of fine is also necessary, it should give special 

reasons.
19 20 21

 The special reasons should be reasons accounting for the fact that the 

fine has not been recovered before the sentence in default has been served, and any 

reasons which are directed to that point would be relevant. It may be that the 

authorities, though no negligence on their part, did not know of the existence of the 

property, or the accused may* have inherited property" after he served his sentence in 

default, or there may not have been time to execute the warrant. Matters of that sort 

would be all special reasons for issuing a warrant after the sentence in default has 

been served.
20 21

 The reasons which turn upon the nature of gravity of an offence 

cannot be characterised as special reasons envisaged by the proviso.
31

 

Where a warrant for the recovery of the fine was issued before the whole term of 

imprisonment in default of payment of the fine was served, it is not necessary to 

record special reasons as the proviso is not applicable in such a case.
22

 However, in 

dealing with such existing warrants the 

15. See, observations in Digam bar Kashinatb Bbavarthi v. Emperor. 

(1935) 36 Cri I.J X034, 

1035: AIR 1935 Bom 160. 

161-62: see also. K. 

Vaman Shenoy v. 

Collector, 1964 Cri LJ 

418. 421: AIR 1964 Mys 

64; Brahameshwar 

Prasad Sink a v. 

State of Bihar, 1983 

Cri Lj 8, .13 

16. For the. contents of S. 357, see supra, para. 23.13. 

17. See, 41st Report, pp. 244-45, paxs- 2.8.10. 

18. See, R. Mohan v. A.K. Vijaya Kumar, {2012) 8 SCO 721: (2012} 3 SCC 

(Cri) 30x3: 2012 Cri U 3953 

19. fagannaiha Naidu v. 

State of A. P., 1972 

Cri L] 438, 439 (AP); see 

also, Paras Nath v. 

State, 1969 Cri Lj 350, 

352: AIR 1969 All 116. 

20. See, observations In Digamhar Kashinatb Bbavarthi v. Emperor, 

(1935} 36 Cri LJ 3034, 1035: 

AIR ip55 Bom 160, 

161-62; see also, 

jadabendranath 

Panja v. Emperor, 

{1936) 37 Cri Lj 524, 526 

(Cal); 

21. Mari Singh v. State, (1963) 1 Cri LJ 4S0 . 481: ./AIR 1963 Raj 80 ; see also, 

the observations in 

Digamhar 

Kashinatb 

Bbavarthi v. 

Emperor, (1935) 36 

Cri LJ 3034, 1035: AIR 

1:935 Bom 160. 

22. Nilkantha Pal v. Bisakha Pal, 1936 Cri Lj 1267, 1268: AIR 1935 Cal 546. 
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court should follow the policy which seems to have inspired the proviso to Section 

421(1).
23 24 25

 

Sub-section (2) of Section 421 contemplates the making of rules by State 

Governments. Where such rules are not made and a claim is made by the third party 

to the property attached under Section 42i(i)(
A
), the question may arise what 

procedure should be followed. One view is, that in such a case the only thing that can 

be done by the Magistrate is to stay the sale and refer the claimant to a civil court.
23 24 

25 26 27
 But according to another view, the procedure in Section 84

2:!
 should be 

followed.
26

 The rules should provide for the procedure to be followed when such 

claims are made.
27

 

(i-A) Time limit for levying fine.—It may be pertinent to note here the time-limit 

prescribed by Section 70 IPC within which the fine is leviable. Section 70 IPC reads as 

follows: 

70. Fine leviable within six years, or during imprisonment. Death not to discharge 

property from liability.—The fine, or any part thereof which remains unpaid, may 

be levied at any time within six years after the passing of the sentence, and if, 

under the sentence, the offender be liable to imprisonment for a longer period 

than six years, then at any time previous to the expiration of that period; and the 

death of the offender does not discharge from the liability any property which 

would, after his death, be legally liable for his debts. 

(2) Effect of such warrant.—A warrant issued under clause (a) of subsection (t) of 

Section 421 by any court may be executed within the local jurisdiction of such court, 

and it shall authorise the attachment and sale of any such property outside such 

jurisdiction, when it is endorsed by the District Magistrate within whose local 

jurisdiction such property is found. [S. 422] 

(3) Warrant for levy of fine issued by a court in any territory to ivhich this Code does 

not extend.—In this connection Section 423 provides as follows: 

Warrant for levy of fine 

issued by a Court in any 

territory> to which this 

Code does not extend 

423. Notwithstanding anything contained in this Code or in any other law for the 

time being in force, when an offender has been sentenced to pay a fine by a 

Criminal Court in any territory to which this Code does not extend and the Court 

passing the sentence issues a warrant to the Collector of a district in the 

territories to which this Code extends, authorising him to realise the amount as if 

it were an arrear of land revenue, such warrant shall be deemed to be a warrant 

issued under clause (b) of sub-section (1) of Section 421 by a Court in the 
territories to which this Code extends, and the provisions of 

23. Digambar Kashinath 
Bbavarthi v. Emperor, (1935) 36 
Cri LJ 1034: AIR 24. Pandurang Venkatesh Malgi, 

re, (1932) 33 Cri Lj 805, 806: AIR 

1932 Bom 

25. For the contents of S. 84, see 

supra, para. 5.13. 26. Marina 

Narasanna, re, 

(1932) 53 Cri LJ 

622: AIR 1932 

Mad 538; 

Cbbaganlal v. 

Memunabi, 1955 

Cri LJ 1402, 1404: 

AIR 1955 Sau 86, 

27. See, 41st Report, p. 245, para. 

28.11. 
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sub-section (3) of the said section as to the execution of such warrant shall 
apply accordingly. 

The territories to which this Code does not extend are mentioned in 

Section 1(2).
28

 These are the States of Jammu and Kashmir, Nagaland and 

certain tribal areas. 

Suspension of execution of the sentence of imprisonment in 

default of payment of fine 

Section 424 provides as follows: 

424. (i) When an offender has been sentenced to fine only and to imprison- 

ment in default of payment of the fine, and the fine is not paid forthwith, the 

Court may— 

{a} order that the fine shall be payable either in full on or before a date not 

more than thirty days from the date of the order, or in two or three 

instalments, of which the first shall be payable on or before a date not 

more than thirty days from the date of the order and the other or 

others 

at an interval or at intervals, as the case may be, of not more than 

thirty 

days; 

ib) suspend the execution of the sentence of imprisonment and release the 

offender, on the execution by the offender of a bond, with or without 

sureties, as the Court thinks fit, conditioned for his appearance before 

the Court on the date or dates on or before which payment of the fine 

or the instalments thereof, as the case may be, is to be made; and if the 

amount of the fine or of any instalment, as the case may be, is not 

real- 

ised on or before the latest date on which it is payable under the order, 

the Court may direct the sentence of imprisonment to be carried into 

execution at once. 

(2) The provisions of sub-section (1) shall be applicable also in any case in 

which an order for the payment of money has been made on non-recovery of 

which imprisonment may be awarded and the money is not paid forthwith: 

and, if the person against whom the order has been made, on being required 

to enter into a bond such as is referred to in that sub-section, fails to do so, 

the 

Court may at once pass sentence of imprisonment. 

Section 424(1) applies if the court has imposed a sentence of fine only and 

has awarded a term of imprisonment in default of payment of fine; it does 

not apply where a substantive sentence of imprisonment has been awarded 

and also a fine and a term of imprisonment in default have been awarded 

by the court.
29

 

In the event of default of payment of fine the court has no alternative 

but to take the applicants into custody and if money is deposited, the 
28. See supra, para. 1.4 for the contents of S. 1(2,). 

29. Alt Hussain v. Emperor, (1933} 34 Cri LJ 530, 532: AIR 1933 Cal 308- 

30. See, discussions in Ram Lakban v. State, 1986 Cri Lj 617 (All). 

27.9 

Suspension of execution

 of 

sentence of 
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D.  G E N E R A L  P R O V I S I O N S  R E G A R D I N G  E X E C U T I O N  

27.10 Who may issue warrant 

Every warrant for the execution of a sentence may be issued either by the judge or Magistrate who passed the sentence or bv his 

successor-in-office. [S- 425] 

27.11 

Sentence on 
escaped convict 
ivhen to take effect 

Sentence on escaped convict when to take effect 

Section 4Z6 provides as follows: 

426. (1) When a sentence of death, imprisonment for life or fine is passed 

under this Code on an escaped convict, such sentence shall, subject to the 

provisions hereinbefore contained, take effect immediately. 

(z) When a sentence of imprisonment for a term is passed under this Code 

on an escaped convict,— 

(a) if such sentence is severer in kind than the sentence which such 

convict 

was undergoing when he escaped, the new sentence shah take effect 

immediately; 

(b) if such sentence is not severer in kind than the sentence which such 

convict was undergoing when he escaped, the new sentence shall take 

effect after he has suffered imprisonment for a further period equal to 

that which, at the time of his escape, remained unexpired of his former 

sentence. 

{3) For the purposes of sub-section (2), a sentence of rigorous 

imprisonment 

shall be deemed to be severer in kind than a sentence of simple 
imprisonment. 

The object of the section appears to be that the severer sentence must be 2 7 . 1 2  
served first.

 

Sentence on offender 

already sentenced for 

another offence 

Sentence on offender already sentenced for another offence 

Section 427 provides as follows: 

427. (1) When a person already undergoing a sentence of imprisonment is 

sentenced on a subsequent conviction to imprisonment or imprisonment for 

life, such imprisonment or imprisonment for life shall commence at the 

expiration of the imprisonment to which he has been previously sentenced, 

unless the Court directs that the subsequent sentence shall run concurrently 

with such previous sentence: 

Provided that where a person who has been sentenced to imprisonment by 

an order tinder Section 12.2 in default of furnishing security is, whilst 

undergoing such sentence, sentenced to imprisonment for an offence com- 

mitted prior to the making of such order, the latter sentence shall commence 

immediately. 

{%) When a person already undergoing a sentence of imprisonment for life 

is sentenced on a subsequent conviction to imprisonment for a term or 
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The general rule is that a sentence commences from the time it is passed. This section creates an exception in the case of persons already undergoing a 

sentence of imprisonment. It provides that a sentence which is first passed and which the accused is undergoing must be given effect to first and the 

sentence subsequently passed shall follow after the expiration of the first sentence. Sub-section (i), however, confers a discretion on the court to direct 

that the subsequent sentence shall run concurrently with the previous sentence.
31

 The discretion to make the sentence on subsequent conviction run 

concurrently with the previous sentence must be based on some sound principle and is not meant to be exercised in an arbitrary manner. The exercise of 

the discretion should depend on the facts of each case, the nature or character of the offences committed, the prior criminal record of the offender, his 

age, and sex, etc.
32

 It would be proper exercise of the discretion to make the sentence on a subsequent conviction to run concurrently with the previous 

sentence where separate trials are held for offences which, while constituting distinct offences, are inherently or intimately connected with each other.
33

 

The discretion can be exercised at the appellate or revisional stage also.
34

 

The discretionary power given by Section 427 can be exercised on either the accused or the prosecution bringing to the notice of the court 

recording a subsequent conviction that the accused is already undergoing a sentence of imprisonment. However, once the judgment is pronounced 

recording a conviction and sentencing the accused to appropriate term of imprisonment, the court becomes functus officio and cannot 

thereafter resort to Section 427 and direct that the subsequent sentence shall run concurrently "with the previous sentence.
35

 Such a direction after 

the passing of the judgment would amount to alteration of the judgment which is prohibited by Section 362.36 

A different view has been taken by the High Court of Madhya Pradesh. According to that court, Section 427(1} confers an independent power on the 

court to direct a subsequent sentence awarded in a case to run concurrently with the sentence awarded in an earlier case, which can be exercised even 

after the disposal of the case on merits since it does not involve any review of the judgment on merits,
37

 

31. .4.5. Nsidu v. State of M.P., 1975 Cri Lj 498 Mabadco v. E?npero?\ 

(192.6) 2.7 Cri. l.j 807, STT-II: AIR 1926 Nag 

426; Surja v. State, AIR 1951 Raj 68; Amar 

Nath v. Alfa, 1969 Cri Lj 598. 599: AIR 1969 

Del 
32. Man: v. State of'Kerala.. 1983 Cri Lj 1262,1267 (Ker). 

33. Miiiaim Singh v. State, 1974 Cri l.j 1597, :140c (All) (LB). 

34. Mam v. State of Kerala.: 1983 Cri Lj' 1262, 1264 (Ker). 

35. Copal Dass v. State: 1978 Cri l.j 962, 967 (Dei) (FB); Bhaskaran v. 

State, 1978 Cri Lj 738, 741 (Ker); Mulaim 

Singh v. State, 1974 Cri Lj 1397, 1399 (Ail) 

(FB); Man: v. State of Kerala, 1983 Cri Lj 

1262, 1.266 

36. Ajie Si ngh v. State of Punjab, 1982 Cri. Lj 

22x5 (P&.H) (FB); Kapoor Singh v. State of 

Punjab, 1988 Cri Lj 636 (P&H), 37. ,4.S. Naidu v. State of At.P.. 1975 Cri Lj 498- 500 (MP); see also. Venkanna v. State of 
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By the very nature of the powers of the appellate or revisions! court, it would be 

open to an accused person to contend in appeal or revision that the sentence 

awarded to him on subsequent conviction when he was already undergoing 

imprisonment may be ordered to run concurrently with the sentence that he was 

already undergoing. The higher court in the exercise of its appellate or revisional 

jurisdiction can pass such orders as are within the province of the trial court.
38

 Even 

in a case where the accused has not sought relief in terms of Section 42.7(1) from the 

trial court, it would be open to him to seek such relief by invoking the revisional 

powers of the court on showing justifiable reasons for his omission.
39

 

If the accused has not availed of the remedy of appeal or revision, he is precluded 

from invoking the inherent powers of the High Court In seeking redress under 

Section 427. However, the High Court may treat a petition filed for invoking its 

inherent jurisdiction under Section 482 as a revision filed under Section 397 and may 

grant necessary relief under Section 427 if so warranted by the exigencies of the facts 

of the case.
40

 The Orissa High Court has, however, taken a more liberal view in 

favour of the prisoner. According to that court, the inherent power vested in the 

court is obviously intended for superintending the administration of criminal justice 

within the jurisdiction of the High Court with a view to ensuring that ultimate 

justice is done. If the superior court is not given this power there may be cases where 

the same accused would suffer convictions in different courts and where judgment 

would be delivered by two separate courts on the same day or near about, it may not 

be possible for the original court dealing with the case after there have been previous 

convictions to take note of the sentences awarded in the other cases and modulate 

its own sentence accordingly.
41

 There is no clear restriction in the Code itself that a 

direction for making the sentences to run concurrently cannot be given in exercise of 

inherent powers, and it would be competent for the High Court to give such a 

direction in exercise of its inherent power under Section 482 where it would serve 

any of the three purposes mentioned in that section, i.e. to give effect to any order 

under the Code, or to prevent the abuse of the process of the court, or otherwise to 

secure the ends of justice.
42

 

A.R, (1964) 2 Cri Lj 377, 378 (AP); Basudeb Pradhan v. State, 1983 Cri Lj 52.7 (Ori); V. Venkateswarlu v. 

State of A.P., 1987 Cri Lj 1621 (AP); Shersingh v, State of M.P., 1989 Cri LJS3Z(MP). 

38. Gopal Dass v. State, 1978 Cri LJ 961, 963 (Dei) (FB). 

39. Ibid, 967. 

40. Ibid, 968. A/so see, observations in V. Venkateswarlu v. State of A.P., 1987 Cri LJ 1621 (AP). 

41. Basudeb Pradhan v. State, 1983 Cri Lj 527, 527-28 (Ori); see also, Mulaim Singh v. State, 1974 Cri LJ 1397,1401 

(All) (FB); Baijnath Kurmi v. State, (1961} 1 Cri Lj 423, 42-25 (Pat); 

0 Venkanna v. State of A.P., (1964) 2 Cri LJ 377, 37$ (AP). 

42. Mulaim Singh v. State, 1974 Cri LJ 1397, 1399 (All) (FB); see, observation in V. Venkateswarlu v. State of A.P., 

1987 Cri Lj 1621 (AP). 
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Where the second sentence passed on the accused was to commence on the 

expiration of the first sentence, and the first sentence was subsequently set aside, the 

second sentence would commence from the date of conviction, and the period of 

imprisonment already undergone in respect of the first sentence would be deemed to 

have been in respect of the second sentence.
43

 

When two sentences are directed to run concurrently, they do not thereby merge 

into one sentence. It only means that they are to run together. A prisoner who is 

directed to undergo two sentences concurrently has to undergo both the sentences 

only once for the duration of that period of concurrence.
44

 

It has been rightly held that imprisonment in default of payment of fine cannot be 

concurrent with a substantive sentence of imprisonment.
45

 

The meaning of sub-section (a) of Section 427 is absolutely plain. The law lays 

down that under the circumstances in this matter the subsequent sentence has to 

run concurrently.
46

 In the case of a murder convict who happened to commit 

another murder while undergoing life imprisonment, the Supreme Court ordered the 

sentence of life imprisonment in respect of second murder not to run concurrently. 

This direction was contrary to the provision in Section 427(2}. In fact what the court 

meant was that in case any remission or commutation in respect of the earlier 

sentence was granted to the prisoner the new sentence should commence 

thereafter.
47

 

Period of detention undergone by the accused to be set-off against the sentence of 

imprisonment 

Where an accused person has, on conviction, been sentenced to imprisonment for a 

term, not being imprisonment in default of payment of fine, the period of detention, 

if any, undergone by him during the investigation, inquiry or trial of the same case 

and before the date of such conviction, shall be set-off against the term of 

imprisonment imposed on him on such conviction, and the liability of such person 

to undergo imprisonment on such conviction shall be restricted to the remainder, if 

any, of the term of imprisonment imposed on him. [S. 428] 

It has been observed “that in many cases accused persons are kept in prison for 

very long period as undertrial prisoners and in some cases the sentence of 

imprisonment ultimately awarded is a fraction of the period spent in jail as 

undertrial prisoner. Indeed there may be cases where such a person is acquitted ... in 

many cases the accused person is made to suffer 

43. Babibai v. Emperor, {1945) 44 Cri LJ 130: AIR 1942 Bom 342. 

44. K. Venkata Reddy v. Inspector General of Prisons, 1982 Cri LJ 1844 

(AP). 45. Emperor v. 

Subrao Sesharao, 

(1926) 27 Cri LJ in: 

AIR 1926 Bom 62; 

Emperor v. 

Punjaji Lalaji, 

(1939} 40 Cri LJ 

602: AIR 1939 Bom 

174. 

46. Karnataka State v. M.S. Bokkasad, 1976 Cri LJ 808. 809 (Kant). 

47. Ranjit Singh v. UT of Chandigarh, {1991} 4 SCC 304: 1991 SCC (Cri) 965. 

27.13 
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jail life for a period out of all proportion to the gravity of the offence or even to the 

punishment provided”.
48

 The present section is intended to mitigate this evil by 

setting off the period of detention as an undertrial prisoner against sentence of 

imprisonment imposed on him. It is intended to relieve the anguish of undertrials for 

their prolonged detention in jail during the investigation, inquiry or trial of a case.
49

 

This section, on a plain natural construction of its language, posits for its 

application a fact situation which is described by the clause “where an accused 

person has, on conviction, been sentenced to imprisonment for a term”. It does not 

refer to any particular point of time when the accused person should have been 

convicted and sentenced. It merely indicates a fact situation which must exist in 

order to attract the applicability of the section and this fact situation would be 

satisfied equally whether an accused person has been convicted and sentenced before 

or after the coming into force of the new Criminal Procedure Code, 1973 (CrPC).
5
° 

The procedure to invoke Section 428 could be miscellaneous application by the 

accused to the court at any time, while the sentence of imprisonment runs, for 

passing an appropriate order for reducing the term of imprisonment which is the 

mandate of the section.
51

 The relief under Section 428 could be given by the High 

Court on a petition from jail in the exercise of its inherent powers in appropriate 

cases.
52

 The judiciary has till 1985 been consistently holding the view that a person 

who is sentenced to imprisonment for life could not get the advantage of Section 428 

as that section refers to “imprisonment for a term” and does not refer to 

“imprisonment for life”.
53 54

 

It has also been the view that if the sentence of imprisonment for life imposed on 

a person is later commuted to imprisonment for a fixed term by the order of the State 

Government under Section 433, even then the person would not be entitled to a 

set-off under Section 428 as the sentence of imprisonment for a term in that case is 

not one passed by a court on conviction as contemplated by Section 428C
4
 The 

Supreme Court 

48. joint Committee Report, p. xxix. 

49. Shab’ou v. State ofU.P., 1982. Cri Lj 1757, 1759 (AU) (FB). 

50. Boucher Pierre Andre v. Supt., Central Jail, 

(1975} 1 SCC 192: 1975 SCC (Cri; 7°: 1975 Cri LJ 

182.; Narayanan Nambeesan v. State of 

Maharashtra, (1974} 76 Bom LR 69°; Biddika 

Jagannadham v. Supt., Central Jail, {1974} 2 

APLj 302; Hardev Singh v. State of Punjab, 

(1975) 3 SCC 731: 1975 SCC (Cri) 186: 1975 Cri Lj 

2.43; 

51. Suraj Phan v. On? Prakash, (1976) 1 SCC 886: 1976 SCC 

(Cri) 2°S, 21°: 52. Suprovat Bose v. State, 1976 Cri LJ 315 (Cal); Abul Azad v. 

State, 1976 Cri 53. Rajahusein v. State of Maharashtra, 1976 Cri 

LJ 1294 (Bom); Kariar Singh v. State of 

Haryana, (1982) 3 SCC r. 1982 SCC (Cri) 522, 

526; 

1982 Cri LJ 1772; M. Shanker Rao v. LG. of Prisons, 1983 

Cri LJ 558, 

559 (AP); Kanthalot Karima?? v. State of 

Kerala, 1975 KLT 147; R.A. Rehman v. State of 

Maharashtra, 1978 Cri LJ 214, 218 (Bom); 

54. R.A. Rehman v. State of Maharashtra, 1978 Cri Lj 214, 

zr8 (Bom); 

Kartar Singh v. State of Haryana, (19S2) 3 SCC 1: 1982 

SCC (Cri) 

https://t.me/LawCollegeNotes_Stuffs



General Provisions Regarding Execution 753 

had expressed the view that the mischief sought to be remedied had no relevance 

where gravity of offence required the imposition of imprisonment for life*
55

 

This approach has since undergone a change. In Bhagiratb v. Delhi AdmnS6, the 

Supreme Court declared that graver the crime, longer the sentence and longer the 

sentence, greater the need for set-off and remission. Holding that the punishments 

are no longer retributory but rehabilitative, the Supreme Court extended the benefit 

of set-off to persons sentenced to life imprisonment. The Supreme Court overturned 

the ruling in Kartar Singh v. State of Haryana57 58 observing, “To say that a sentence of 

life imprisonment imposed upon an accused is a sentence for the term of his life does 

offence neither to grammar nor to the common understanding of the word, ‘term’ 
”58 

The benefit of set-off is thus now extended to persons sentenced to life 

imprisonment as well. 

Section 42.8 is absolute in its terms. It provides for set-off of the pre-conviction 

detention of an accused person against the term of imprisonment imposed on him on 

conviction, whatever be the term of imprisonment imposed and whatever be the 

factors taken into account by the court while imposing the term of imprisonment.
59 60 

61
 The application of the benefit of set-off to a lifer can arise only if an order is passed 

by the appropriate government under Section 432 or 433 CrPC.
6
° 

It is now enacted by adding a proviso to Section 428 (w.e.f. 23-6-2006), that the 

actual period of sentence undergone by the convict as an undertrial prisoner would be 

set-off from the imprisonment prescribed within Section 

A  
6
1 .
 

The period of detention which Section 428 allows to be set-off against the term of 

imprisonment imposed on the accused on his conviction must be during the 

investigation, inquiry or trial in connection with the “same case” in which he has been 

convicted.
62

 And “trial” in Section 428 includes appeal. So the detention during the 

prosecution of appeal can also be 

55. Kartar Singh v. State of Haryana, {1982) 3 SCC 1: 1982. SCC (Cri) 
522, 52,9: 1982 Cn LJ 1772. 

56. {1985) 2 SCC 58°: 1985 SCC (Cri) 28°: 1985 Cri LJ 1179. 

57. Kartar Singh v. State of Haryana, (1982) 3 SCC 1: 1982 SCC (Cri) 522, 

329: 1982 Cri LJ 1772. 

58. Bhagiratb v. Delhi Admn., (1985} 2 SCC 58°: 1985 SCC (Cri) 28°: 1985 Cri LJ 1179, 1181. 

59. Boucher Pierre Andrew Supt., Central Jail, {1975) 1 SCC 192: 1975 SCC 

(Cri) 7°: 1975 Cri Lj 182. 

60. E.K. Chandra&enanw 5.P.. CB CID, 2°°1 Cri Lj 1281 (Ker). 

61. See, Criminal Procedure Code (Amendment) Act, 2°°5. 

62. State of A.P. v. Anne Venkatesware, (1977) 3 SCC 298, 3°3: 1977 SCC 

(Cri) 5°8, 5x3: 1977 Cri LJ 935; ICC. 

Das v. State, 1979 Cri LJ 362 

(Dei); R.A. Rehman v. State of 

Maharashtra, 1978 Cri LJ 214, 215 

(Bom): also see, discussion in 

State of Gujarat v, Ibrahim, 1988 

Cri 
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set-off under Section 428.
63

 The section has to be applied even handedly and uniformly 

in all cases and it is immaterial whether the accused is convicted in one case or many, 

whether simultaneously or at different times. It is also immaterial whether the 

sentences of imprisonment in the different cases are to run concurrently or 

consecutively. Further whether such pre-trial detention is common, in whole or in 

part, in the two or more cases is of no consequence to the application of Section 428.
64

 

If an accused is arrested and detained in two cases, the computation for the period of 

set-off must be done separately and he shall be entitled to claim set-off the period in 

both the cases.
65

 The benefit will be available in each case to a convict who was 

convicted and sentenced for several offences.
66 67 68

 A person who remained on bail 

cannot have the benefit of set-off of the period so spent.
67 68

 

To amplify the point a simple illustration as suggested by the Delhi High Court may 

be taken.
65

 An accused is arrested in one case on 1 January 1977. He is arrested in 

another case on 1 January 1978 while the trial of the first case is proceeding. In the first 

case he is convicted and sentenced on 31 January 1978 to two years’ imprisonment. 

Under Section 428 the accused will be entitled to set-off his period of detention from 1 

January 1977 to 31 January 1978 against the term of imprisonment imposed on him in 

the first case. This legal position is incontestable. To take the illustration further, 

suppose in the second case the accused is convicted on 31 March 1978 and sentenced to 

three years’ imprisonment. In such a case the accused would be entitled to set-off the 

pre-trial detention in the second case as well. In other words he can claim that the 

period of detention from 1 January 1977 to 31 March 1978 be set-off against the sentence 

of imprisonment imposed on him in the second case. 

Further, where a person already detained in one case was also subsequently wanted 

in another case and he was not formally detained in that other case on account of the 

negligence of the concerned authorities, and for no fault of his, he can, with all 

justification, claim that his detention in the earlier case should also be deemed to be 

his detention for the purposes of the second case. In that event benefit of Section 428 

can be extended to him.
69

 

63. State of M.P. v. 
Mohandas, 1992. Cri LJ 
101 (MP). 
64. K.C. Das v. State, 

1979 Cri Lj 362., 

364 (Del); see also, 

Chella v. State of 

Rajasthan, 1977 

Cri LJ 589, 590 

(Raj); State of A.P. 

v. Anne 

Venkatesware, 

(1977) 3 SCC 2,98: 

1977 SCC (Cri) 508: 

1977 Cri LJ 

65. Lalrinfela v. State 

of Mizoram, 1982 Cri LJ 

1793, 1797 (Gau). 

66. Chinnasamy v. 

State of T.N., 1984 Cri 

LJ 447 (Mad). 

67. foginder Singh v. 

State of Punjab, (2001} 

8 SCC 306: 2001 SCC 

(Cri) 

68. K.C. Das v. State, 

1979 Cri LJ 362, 363 

(Del). 

69. Shabbu v. State of 

U.P., 1982 Cri LJ 

1757, 1761 (All) 

(FB); see also, 

Prem Prakash v. 

State of A.P., 1983 

Cri LJ 233, 236 

(AP); State of A.P. 

v. Anne 

Venkatesware, 

{1977) 3 SCC 298: 

1977 SCC (Cri) 508, 
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Where the accused is released on bail in one case and, thereafter, he is arrested in 

another case and remains in detention in the other case, he will not be entitled to 

set-off the period of detention during investigation, inquiry or trial of the subsequent 

case, so far as his period of detention in the first case is concerned*
70

 

A question has often arisen as to whether the benefit of set-off is available to a 

person convicted and sentenced by a court martial. As early as 1984 the Madras High 

Court held that it would not be available.
71

 However, the Calcutta High Court, in the 

context of a sentence awarded under the Border Security Force Act, ruled that this 

benefit can be made available since the said Act did not contain anything prohibiting 

its extension.
72

 

The Supreme Court has put an end to this controversy by holding that the benefit 

of set-off would not be available to a person sentenced by a court martial.
73

 

The period of set-off under Section 428 shall not be considered as a period of 

sentence served after conviction while computing the sentence for the purpose of 

granting remission.
74

 

Saving 27.14 
Section 429 provides as follows: 

429. (i) Nothing in Section 426 or Section 427 shall be held to excuse any Saving person 

from any part of the punishment to which he is liable upon his former or subsequent 

conviction. 

(2) When an award of imprisonment in default of payment of a fine is annexed 

to a substantive sentence of imprisonment and the person undergoing the 

sentence is after its execution to undergo a further substantive sentence or 

further substantive sentences of imprisonment, effect shall not be given to the 

award of imprisonment in default of payment of the fine until the person has 

undergone the further sentence or sentences. 

Sections 426 and 427 referred to above have been discussed in paras. 27.10 and 

27.11. 

Return of warrant on execution of sentence 27.15 

When a sentence has been fully executed, the officer executing it shall return the 

warrant to the court from which it is issued, with an endorsement under his hand 

certifying the manner in which the sentence has been executed. [S. 

43°
]
 

70. Ghulam Mustafa v. State of Rajasthan, 1995 Cri Lj 266 (Raj); Raj Kumar v. State of Haryana, 

2005 Cri LJ 2527 (P&H). 

71. T.S. Ramani v. Supt. of Prison, 1984 Cri Lj S92 (Mad). 

72. Anand Singh Bisht v. Union of India, 1986 Cri Lj 563 (Cal). 

73. Ajmer Singh v. Union of India, (1987) 3 SCC 340: 1987 SCC (Cri) 499: 1987 Cri Lj 1877; 

Ajit Kumar v. Union of India, 1987 Supp SCC 493: 1988 SCC (Cri) 101: 1988 Cri LJ 417: 

AIR 1988 SC 283. 

74. Saikee Mazar v. B.N. Patel, 1989 Cri LJ 1257 (Bom). 
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When a prisoner who was to serve nine month’s imprisonment was by 

mistake released after two months, the jailor got a warrant from the Chief 

judicial Magistrate for his re-arrest. The Allahabad High Court opined that the 

process was abused by giving wrong information under Section 430 without care 

and caution. The court, therefore, cancelled the warrant for his re-arrest.
75

 

27.16 Money ordered to be paid recoverable as a fine 
Section 431 provides as follows: 

Money ordered to be 
paid 
recoverable as a fine 

431. Any money (other than a fine) payable by virtue of any order made under 

this Code, and the method of recovery of which is not otherwise expressly 

provided for, shall be recoverable as if it were a fine: 

Provided that Section 421 shall, in its application to an order under 

Section 359, by virtue of this section, be construed as if in the proviso to sub- 

section (1) of Section 421, after the words and figures “under Section 357”, 

the words and figures “or an order for payment of costs under Section 359” 

had been inserted. 

ff money is payable by an order passed under the Code, as for example, 

an order to pay maintenance-allowance under Section 125, it is, under 

this section, made recoverable as if it were a fine. However, if the method 

of recovery of such money is specifically provided elsewhere in the Code, 

then this section would not apply in such cases. 

An order of compensation made under Section 357(3) can be effectu- 

ated by Section 431 which lays down that money can be recovered as if it 

is a fine. The proviso to Section 437 lays down that Section 421 could be 

acted upon for effecting recovery. The Supreme Court reasoned:
76

 

If Section 421 of the Code puts compensation ordered to be paid by the court on a 

par with fine so far as mode of recovery is concerned, then there is no reason why 

the court cannot impose a sentence in default of payment of compensation as it can 

be done in case of default in payment of fine under Section 64IPC.
77

 

FART II 
Suspension. Remission and Commutation of Sentences 

27X7 Constitutional provisions 
The provisions contained in this part are ancillary to the powers conferred on 

the President of India and the Governors of States by Articles 72 and 161, 

respectively, of the Constitution. Both these articles first refer to 

75. Mobd. Harun v. State 
of'U.P.., 1951 Cri Lj X083 

(Ail); bur see, RV. 

Bhaktavachalam v. 

State ofT.N., 1991 Cri Lj 

1870 (Mad), 

76. R.Mohan v. A.K.. Vijaya Kumar, 
(2012.) 8 SCC yzr: (2012} 3 SCC (Cri) 
1013: 2012 Cri Lj 3953 77. ibid. 729. 
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the power to grant pardons, reprieves, respites or remissions of punishment, and then 

to the power to suspend, remit or commute the sentence of any person convicted of 

any offence.
78

 

In exercising this power the Governor or the President act and must act not on 

their own judgment but in accordance with the aid and advice of their Council of 

Ministers. The power to pardon, grant remission and commutation, being of the 

greatest moment for the liberty of the citizen, must, in its exercise, anathematise 

arbitrariness and obey standards and guidelines intelligible and intelligent and 

integrated with the manifest purpose of the power.
79

 

Remission granted in exercise of this power is not subject to any conditions.
80

 It 

has been stated that the guidelines issued in pursuance of these articles have 

overriding effect.
81

 The Andhra Pradesh High Court has also pointed out that the 

remission granted under the constitutional provisions might be extended to prisoners 

who, though convicted and sentenced by courts outside the State, are serving their 

terms in jails in the State.
82 

However, a person who, despite conviction and sentence 

of imprisonment, was at large cannot be granted remission under Article x6i taking 

him to be person undergoing imprisonment. Obviously, there is no application of 

mind by the Governor.
83

 

Suspension or remission of sentences 27.18 
Section 432 provides as follows: 

432. (1} When any person has been sentenced to punishment for an offence. Power to suspend or the appropriate Government may, at 

any time, without conditions or upon remit sentences any conditions which the person sentenced accepts, suspend the execution of his 

sentence or remit the whole or any part of the punishment to which he has been sentenced. 

{2} Whenever an application is made to the appropriate Government for the suspension or 

remission of a sentence, the appropriate Government may require the presiding judge of the Court 

before or by which the conviction was had or confirmed, to state his opinion as to whether the 

application should be granted or refused, together with his reasons for such opinion and also to forward 

with the statement of such opinion, a certified copy of the record of the trial or of such record thereof as 

exists. 

{3) if any condition on which a sentence has been suspended or remitted is, in the opinion of the 

appropriate Government, not fulfilled, the appropriate Government may cancel the suspension or 

remission, and thereupon the 

78. See, 41st Report, p. 2,48, para. 29.1. 

79. Merit Ram v. Union of India., [1981} 1 SCC 107: 1981 SCC (Cri) 112, 
148-49: 1980 Cri LJ 1440. 

80. Krishnan Nair v. State of Kerala. 1984 Cri Lj 87 {Ker}; State of 

Haryana v. Bahaan, (2999) 7 SCC 355: 1959 SCC (Cri; 1193. 

81. Chhinna Singh v. State of Punjab, 1997 Cri Lj 2876 (P&H). 
82. ALT. Khan v. State of ASP., 1997 Cri Lj 1962 (AP). 
S3. See, Satpal v. State of 'Haryana.. {2000} 5 SCC 170: 2000 SCC (Cri) 920: zooo Cri Lj 2297. 
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person in whose favour the sentence has been suspended or remitted may, if at 

large, be arrested by any police officer, without warrant and remanded to undergo 

the unexpired portion of the sentence. 

(4} The condition on which a sentence is suspended or remitted under this 

section may be one to be fulfilled by the person in whose favour the sentence is 

suspended or remitted, or one independent of his will. 

(5) The appropriate Government may, by general rules or special orders, give 

directions as to the suspension of sentences and the conditions on which petitions 

should be presented and dealt with: 

Provided that in the case of any sentence {other than a sentence of fine) 

passed on a male person above the age of eighteen years, no such, petition by the 

person sentenced or by any other person on his behalf shall be entertained, unless 

the person sentenced is in jail, and— 

{a) where such petition is made by the person sentenced, it is presented 

through the officer in charge of the jail; or 

(6) where such petition is made by any other person, it contains a declaration 

that the person sentenced is in jail. 

(6) The provisions of the above sub-sections shall also apply to any order 

passed by a Criminal Court under any section of this Code or of any other law 

which restricts the liberty of any person or imposes any liability upon him or his 

property. 

(7) In this section and in Section 433, the expression “appropriate 

Government” means,— 

(a) in cases where the sentence is for an offence against, or the order referred 

to in sub-section {6) is passed under, any law relating to a matter to which 

the executive power of the Union extends, the Central Government; 

{b} in other cases, the Government of the State within which the offender is 

sentenced or the said order is passed. 

Once a person is convicted and the sentence is imposed by the court, and such 

person is sent to jail as a prisoner, the execution of the sentence imposed upon him 

is to be done by the appropriate government in accordance with the rules framed in 

that regard.
84

 As observed by the Supreme Court, two fundamental principles in 

sentencing jurisprudence have to be grasped in the context of the Indian Corpus 

Juris. The first is that sentencing is a judicial function and whatever may be done in 

the matter of executing that sentence in the shape of remitting, commuting or 

otherwise abbreviating, the executive cannot alter the sentence itself.
85

 The 

remission or suspension under this section does not in any way interfere with the 

order of conviction passed by the court, but it only affects the execution of the 

sentence.
86

 A remission of punishment does not mean acquittal 

84. S. Sant Singh v. State of Maharashtra, 2006 Cri 
Lj 1515 (Bom). 
85. Maru Ram v. Union of India, {1981) 1 SCC 107: 

1981 SCO (Cri) 112, 132: 1980 Cri Lj !44°' 
86. Sarat Chandra Rabha v. 

Khagendranath, AIR 1961 SC 334: (1961) 

z SCR 133; Channugadu, re, 1954 Cri Lj 

1370, 1377: AIR 1954 Mad 911; 

Khagendranath v. Umesh Chandra, AIR 

1958 Ass 183, 185-86; 
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and the convicted person has every right to go in appeal to clear himself of the stigma 

of conviction. 
87

 Though the effect of an order of remission is to wipe out that part of 

the sentence of imprisonment which has not been served out and thus in practice to 

reduce the sentence to the period already undergone; in law the order of remission 

merely means that the rest of the sentence need not be undergone, leaving the order 

of conviction by the court and the sentence passed by it untouched.
88

 

The section empowers the appropriate government to suspend or remit a 

punishment with or without any conditions attached to such suspension or 

remission.
89

 In other words, the right to grant remission is vested with the appropriate 

government and not in any court.
90

 Premature release of a person can be ordered by 

the appropriate government.
91 92

 Only an operative part of the sentence could be 

remitted. Obviously a period during which a person is on bail cannot be remitted.
93

 In 

certain cases this power is exercised in consultation with the courts. The Supreme 

Court has ruled that Section 432 and Rule 131 of the Kerala Criminal Rules of Practice 

require reference to be made to the government through the High Court indicating 

the views of the Sessions Court on the propriety of reducing the sentence awarded to a 

person convicted of infanticide.
93

 The power to grant remission is subject to the 

conditions enumerated in Section 432 CrPC and one such condition is that an accused 

person who is being granted remission of sentence will have to be in custody, when 

the decision to grant remission is made by the government concerned.
94

 The 

government cannot release life convicts on parole while their appeals are pending in 

the appellate courts. They could perhaps be released on bail.
95

 The power given to the 

government by this section is purely discretionary, and the law does not enjoin upon 

the government to give reasons for remitting the unexpired portion of the sentence in 

the order of remission.
96

 However, the appropriate 

AP 259-62, 
87. Puttawwa, re, 1959 Cri LJ 617: AIR 1959 Mys 116. 

88. Marts Ram v. Union of India, (1981} 1 SCC 107: 1981 SCC (Cri) 112, 

132-33: 1980 Cri Lj 1440; see also, Sarat Chandra Rabha v. 

Khagendranath, AIR 1961 SC 334: (1961} 2 SCR i33* 

89. Venkatesh Yeshwant Deshpande v. Emperor, AIR 1938 Nag 513. 

90. K. Randurangan v. S.S.R. Velusamy, (2003} 8 SCC 625: 2004 SCC 

(Cn) 48: 2003 Cri Lj 4964. 

91. See, Laxman Naskar v. Union of India, (2000} 2 SCC 595: 2000 SCC 

(Cri) 509: 2000 Cri Lj 147192. See, State of Haryana v. Nauratta Singh, 
(2000) 3 SCC 514: 2000 SCC (Cri) 711: 2000 Cri LJ 1710. 

93. K.E. Thankamaniw. State of Kerala, 1998 SCC (Cri) 1357: AIR 1999 SC 1513. 

94. K. Randurangan v. S.S.R. Velusamy, (2003) 8 SCC 625: 2004 SCC 

(Cri) 48: 2003 Cri Lj 4964. 

95. See, observations in Veeramchaneni Ragbavendra Rao v. State of 

A.P., 1985 Cri Lj 1009 (AP); Kavuri Sudesthamma v. State of A.P., 

96. Hukam Singh 0. State of Punjab, AIR 1975 P&H 148: 1975 Cri LJ 902, 909 

(FB); see also, observations in Saikee Mazar v. B.N. 

Patel, 1989 Cri LJ 1257 (Bom). The observations in Amritlal v. 
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government must exercise this power fairly and not arbitrarily. It has been held that 

though the policy regarding premature release of convicts is evolved in exercise of 

executive powers and that it is within the realm of discretionary jurisdiction, such 

discretionary power is coupled with the legal duty to exercise the same once the 

conditions for its exercise are shown to exist.
1
 In Laxman Naskar v. State of W.B.

2
, the 

Supreme Court listed out the considerations which apparently should guide the 

authority in ordering premature release of an offender. The following are some of the 

questions which need to be considered in this context: 

(i) whether the offence is an individual act of crime without affecting the society at 

large; 

iii) whether there is any chance of future recurrence of committing the crime; 

(Hi) whether the convict has lost potential for committing crime; 

(iv) whether there Is any fruitful purpose of confining the convict any more; and 

(z/) what is the socio-economic condition of the convict’s family. 

The exercise of this power is subject to judicial review.
3
 Also, in certain cases the 

High Court recommends remission by the appropriate government.
4 

Political 

vendetta or party favouritism cannot be Interlopers in this area.
5 
The order which is 

the product of extraneous or mala fide factors will vitiate the exercise of the power.
6
 

If the State decides to grant certain remission to prisoners of a particular caste or 

race and if the State denies the same to other prisoners on the basis of their caste and 

race only, the prisoners who are so denied the benefit are entitled to invoke the 

fundamental right under Article 15 of the Constitution. The power to grant remission 

is no doubt discretionary but it is subject to the constitutional rights of the prisoners 

and cannot be used so as to discriminate the prisoners on the basis of caste and race 

only. Fitness of a prisoner for remission or release cannot be judged on the basis of 

caste or race alone. The special remission granted to prisoners of the Schedule Castes 

and Scheduled Tribes thus bears no reasonable nexus with the advancement of the 

Scheduled Castes and Scheduled Tribes and does not qualify for protection under 

clause (4) of Article 15 of the Constitution.
7
 

distinction between younger prisoners and prisoners who attained the age of 65 years. 

1. Bir Singh v. State of H.P., 1985 Cri LJ 1458 (HP). 

2. (2000) 7 SCC 6z6: 2000 SCC (Cri) 1431. 

3. Baijit Singh v. State of Punjab, 1986 Cri Lj 1037 (PScH). 

4. Balu v. State of Maharashtra, 1993 Cri LJ 3 62.1 (Bom). 

5.  See, discussions in Swaran Singh v. State ofU.P(1998} 4 SCC 75: 1998 SCC {Cri} 804. 

6. Maru Ram v. Union of India, (1981} 1 SCC 107: 1981 SCC (Cri) 112, 150: 1980 Cri Lj 1440; Peoples' Union of 

Civil Liberties v. State ofU.P,, 1983 Cri Lj 1x66 (All). 

7. Mohan Singh v. State ofM.P., 1981 Cri Lj 147, 150 (MP). 
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The Supreme Court on appeal approved this reasoning of the Madhya Pradesh 

High Court. However, it did not agree with the High Court in extending the benefit to 

other prisoners who do not belong to Scheduled Caste or Scheduled Tribe to avoid 

discrimination.^ 
S. * * 8

 

The government has no doubt the power to remit wholly or in part the sentence of 

fine but has no power to remit the imprisonment in default of payment of fine. 

Because while fine is a substantive sentence, the imprisonment in default of payment 

of fine is not punishment for the offence for which the offender has been convicted 

but is punishment for the failure to pay the fine.
9
 

Under the law as it stands, a person sentenced to imprisonment for life is bound to 

serve the life term in prison unless the appropriate authority commutes or remits the 

sentence in the exercise of the powers given under Sections 43a and 433 of the Code.
10

 

Even these powers have been restricted in certain cases after the enactment and 

insertion of Section 433-A which will be considered in detail later. As the sentence of 

imprisonment for life is a sentence of indefinite duration, the remissions earned 

according to the rules under the Prisons Act do not in practice help such a convict as 

it is not possible to predict the time of his death. Such remission probably may help 

the government in deciding to exercise its power to remit the remaining part of the 

sentence of life imprisonment.
11
 

The exercise of the powers by the appropriate government under Sections 432 and 

433 is not subject to control by the court. The court cannot issue any direction in the 

matter of granting remission or commutation of sentences. “It is not for the judiciary 

to enter into the arena.”
12

 The trend of the courts has been to favour premature release 

of prisoners after they have served the terms for sometime. However, it has been made 

very clear that a decision on premature release will have to be taken by the 

appropriate government rather than by the courts.
13

 Indeed, where the judicial 

function ends by awarding conviction and imposing sentence, it is there that the 

executive function begins and it is then for the latter to 

S. State of M.P. v. Mohan Singh, {1995) 6 SCC 32.1: 1995 SCO (Cri) 
1100. 
9. Bkai Abdul Gani v. State of M.P., AIR 1951 Nag 342: ILR 1951 Nag 

76c; Paras Nath v. State, 1969 Cri Lj 350, 353-54: AIR 1969 All 116. 
10. Copal Vinayak Godse v. State of Maharashtra, AIR 1961 SC 600: 
(1961) 1 Cri Lj 736, 740; Samhha ji Krishan Ji v. State of Maharashtra, (1974) 1 SCC 196: 

1974 SCC (Cri) roz, 103: 1974 Cri Lj 302. 

11. Gopal Vinayak Godsew State of Maharashtra, AIR 1961 SC 600: 

(1961) 1 Cri Lj 736, 740; Maru P am v. Union of India, {1981} 1 SCC 

12. See, observatio ns in UT of Chandigarh v. Cbaranjit Kaur, {1996) 7 

SCC 492: T996 SCC (Cri) 484; State of Punjab v. Kesar Singh, 

(1996) 5 SCC 495: 1996 SCC (Cri) 1034; V. Shafeeque Ahmad v. 

13. Balwinder Singh v. State of Punjab, 1997 Cri Lj 2828; V. Shafeeque 

Ahmad v. State of Karnataka. 1998 

Cri Lj 4480 (Kant); Chhinna Singh v. 

State of Punjab, 1997 Cri Lj 2876 

(P&H). 
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consider the question of suspensions, remission and commutation of sentences.
14 15

 

Therefore, the court while passing the sentence of imprisonment for life cannot pass 

an order specifying a particular term of imprisonment which the accused must 

undergo before he is released from jail inspite of the fact that he is entitled statutorily 

to invoke the powers of remission under Section 432,(1) or the appropriate 

government could suo motu exercise its powers to commute the sentence. Such an 

order or direction of the court would amount to impinging on the constitutional 

provisions contained in Articles 72, and 161 of the Constitution.
13

 

The implication of executive power came to be explored and explained by the 

Supreme Court in Narayan Dutt v. State of Punjab14 15 16, wherein the court, after 

surveying the material including from other jurisdiction, declared: 

It is well settled that to decide on the innocence or otherwise of an accused person 

in a criminal trial is within the exclusive domain of a court of competent 

jurisdiction as this is essentially a judicial function. A Governor’s power of granting 

pardon under Article 161 being an exercise of executive function, is independent of 

the court’s power to pronounce on the innocence or guilt of the accused. The 

powers of a court of law in a criminal trial and subsequent appeal right up to this 

court and that of the President/Governor under Articles 72/161 operate in totally 

different arenas and the nature of these two powers are also totally different from 

each other. 

According to the Supreme Court, petitions filed under Articles 72, and 161 of the 

Constitution or under Sections 432, and 433 must be disposed of expeditiously. A self 

imposed rule should be followed by the executive authorities rigorously, that every 

such petition shall be disposed of within a period of three months from the date on 

which it is received. Long and interminable delays in the disposal of these petitions 

are a serious hurdle in the dispensation of justice and indeed, such delays tend to 

shake the confidence of the people in the very system of justice.
17

 In this context the 

Supreme Court has observed: 

Several instances can be cited, to which the record of this Court will bear 

testimony, in which petitions are pending before the State Governments and the 

Government of India for an inexplicably long period. The latest instance is to be 

found in Criminal Writ Petition Nos. 345-348 of 1983, from which it would appear 
that petitions filed under Article 161 of the Constitution are 

14. Satisb Kumar 

Gupta v. State of 

Bihar, 1991 Cri Lj 

726 (Pat); also see, 

Sitabai v. State of 

MSP., 1990 Cri Lj 

zzi.6 (MP); Diwan 

Singh v. State 

15. Madhau 

Shcmf<ar Sonawane 

v. State of 

Maharashtra, 1982 Cri 

LJ 

16. (2011) 4 SCC 353: 

(2011} z SCO (Cri) 243. 17. Sher Singh v. 

State of 

Punjab, (19S3) 2 

SCC 344: 1983 

SCC (Cri) 461, 

474-75: 1983 Cri 

Lj 805; see also, 

Maghar Singh 

v. State of 

Punjab, 1982 

Cri LJ 317 

(PScH); see 

also, 

observations in 

Madhu Mehta 

v. Union of 

India, (1989) 4 

SCC 62: 1989 
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pending before the Governor of Jammu & Kashmir for anything between five to 

eight years. A pernicious impression seems to be growing that whatever the courts 

may decide, one can always turn to the executive for defeating the verdict of the 

court by resorting to delaying tactics. Undoubtedly, the executive has the power, 

in appropriate cases, to act under the aforesaid provisions but, if we may remind, 

all exercise of power is preconditioned by the duty to be fair and quick. Delay 

defeats justice.
18

 

In regard to suspensions and remissions of sentences, prior consultation of the court is 

not made compulsory under Section 432(2) of the Code;
19

 and even in a case where the 

opinion is sought and obtained by the State Government from the court, the said 

opinion is not binding on the government.
20 21 22 23 24 25 26 27

 And it may also be noticed 

that it is very seldom, if ever, that the government seeks the opinion of the presiding 

judge of the court under Section 432(2).^ Cases can be visualised where the 

extraordinary executive power of clemency is exercised keeping in view the multiple 

reasons which may have no relevancy with the facts as emerged in the trial of a 

particular case in which the prisoner was convicted.
22 23

 

The Supreme Court in Sangeet v. State of Haryana17' (Sangeet) has held that Section 

432 has limited application to convict as it applies only when additional remission is to 

be granted over and above what is permitted by jail manual or statutory rules. 

In Mohinder Singh v. State of Punjab
24 25

, it has been held that grant of remission is 

subject to satisfaction of conditions in jail manual or statutory rules. 

In Gurvail Singh v. State of Punjab25, while confirming a 30 years’ non-remittable 

minimum term of imprisonment, it was held that where a case just falls short of the 

rarest of rare category and hence does not deserve death sentence but at the same 

time life imprisonment, which by remissions normally works out to a term of 14 years, 

would also be disproportionate and inadequate; sentence of death can be commuted 

to imprisonment for a minimum specified term in excess of 14 years without any 

remission. In doing so it was following the decision of the Supreme Court in Sahib 

Hussain v. State of Rajasthan26 27, wherein the court found contrary observations of 

two-judge Bench in Sangeet27 to be unwarranted. It was held that the court 

18. Sher Singh v. State of Punjab' (1985) 2 SCC 344: 1983 SCC (Cri) 461, 
475: 1983 Cri Lj 803. 
19. Hukam Singh v. State of Punjab' AIR 1975 P&H 148: 1975 Cri Lj 902, 

909 (FB). 20. Jaswant Rai v. State, 1967 Cri LJ 577, 580: AIR 1967 Punj 155. 

21. See' 41st Report, p. 249, para. 29.4. 

22. Hukam Singh v. State of Punjab' AIR 1975 P&H 148: 1975 Cri LJ 902, 

909 (FB). 23. (2013} 2 SCC 452: (2013) 2 SCC (Cri) 611: 2013 Cri LJ 425. 

24. (2013} 3 SCC 294: (2013} 3 SCC (Cri) 137: 2013 Cri Lj 1559. 

25. (2013) 10 SCC 631. 

26. (2013) 9 SCC 778. 

27. Sangeet v. State of Haryana' (2013) 2 SCC 452. 
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power of remission, having regard to the facts and circumstances of the case. 

Sub-section {7} of Section 43a gives the meaning of the expression “appropriate 

government” for the purposes of Sections 432 and 433. It may be noted that subject to 

the limitations mentioned in Articles 73 and 162 of the Constitution, the executive 

power of the Union or the State, broadly speaking, is co-extensive and coterminous 

with its respective legislative power.
2 * * 28 

Therefore, the Union Government has 

executive power over all matters in List I of the Seventh Schedule of the Constitution, 

i. e. Union List; and the State Government has executive power over all matters in 

List II, i.e. State List of the abovesaid Schedule. As regards the matters in List III, i.e. 

Concurrent List, the State Government will be having executive power and the Union 

Government shall not have executive power unless the Constitution itself or a law 

made by Parliament expressly provides to that effort. 

A plain reading of Entry 1 of the Concurrent List would show that the ambit of 

“criminal law” was first enlarged by including in it the IPC, and, thereafter from such 

enlarged ambit all offences against laws with respect to any of the matters specified in 

List I or II were specifically excluded. The reason for such inclusion and exclusion 

seems to be that offences against laws with respect to any of the matters specified in 

List I or List II are given a place in Entry No. 93 of List I, and Entry No. 64 of List II in 

the Seventh Schedule. The IPC is a compilation of penal laws, providing for offences 

relating to a variety of matters which are referable to the various entries in the 

different Lists. Many of the offences in the IPC relate to matters which are specifically 

covered by the entries in the Union List. In respect of such offences, only the Central 

Government is competent to suspend or remit the sentence of a convict.
29

 

It has been held by the Kerala High Court that in the case of prisoners convicted 

and sentenced in one State but transferred to another State, the remission rules made 

under the prison rules in the transferee State should be applied. The court has, 

however, added that this principle is not applicable to Section 432 which deals with 

the remission of term of sentence.
30

 

The appropriate government within the meaning of Section 432 or Section 433 

would be the government of the State in which the prisoner has been convicted and 

sentenced, and not the government of the State where the prisoner might have been 

subsequently transferred,
31

 or where 
2
 

2S. G.V. Ramanaiah v. Supt. of Central Jail, (1974) 3 SCC 531: 1974 SCC 

(Cri) 6, 8: 1974 

Cri U 150. 29. Ibid, 6, 10 [SCC 

(Cri)]: 151-53 [Cri LJ]. 30. Narayanan 

Kutty v. State of 

Kerala, 1984 Cri Lj 58 

(Ker). 

31. State of M.P. v. 

Ajit Singh, (1976^ 3 

SCC 616: 1976 SCC 

(Cri) 471, 

471: X97S Cri Lj 

1896; see also, 

State of M.P. v. 

Ratan Singh, 

(1976) 

3 SCC 470: 1976 

SCC (Cri) 43.8: 

1976 Cri Lj 1192. 
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the offence was committed. The same principle is applicable to the remission granted 

under Article 161 of the Constitution also.
32

 The benefit of remission can be extended to 

convicts under the Prevention of Corruption Act. 1947.
33

 

Classification of prisoners for the purposes of granting remission has been 

upheld by the Patna High Court.
34

 Also, extension of the benefit of remission on 

the basis of the nature of offences has been approved.
35 36 37

 

Commutation of sentence 
Section 433 provides as follows: 

433. The appropriate Government may, without the consent of the person sentenced, commute— 

{a) a sentence of death, for any other punishment provided by the Indian 

Penal Code (45 of i860); 

(:b) a sentence of imprisonment for life, for imprisonment for a term not 

exceeding fourteen years or for fine; 

(c) a sentence of rigorous imprisonment, for simple imprisonment for any 

term to which that person might have been sentenced, or for fine; 

(d) a sentence of simple imprisonment, for fine. 

27.19 

Power 

commute 

The comments and observations made earlier in para. 27.17 in connection with the exercise of the powers of suspension and remission of sentences 

would apply mutatis mutandis in case of Section 433 dealing with the exercise of the power of commutation of sentence by appropriate government. 

It may be noted that Sections 54, 55 and 55-A IPC confer similar powers on the government. 

It is interesting to note here that the Supreme Court has declared that Section 32-A, Narcotic Drugs and Psychotropic Substances Act, 1985 

takes away the court’s power to suspend sentence and the appropriate government’s power to remit under Sections 432 and 433d
6
 

There have been instances where the Supreme Court had reduced the sentences to simple imprisonment, on mitigating circumstances, and 

to 

32. Lakhvinder Singh v. State of Punjab, 1998 Cri LJ 942 (P&H). 

33. Padma v. State ofT.N., 1998 Cri LJ 4335 (Mad); but see, M.T. Khan 

v. State of A.P., 1997 Cri LJ 1962 (AP). 

34. Satish Kumar Gupta v. State of Bihar, 1991 Cri LJ 726 (Pat); State of 

Haryana v. Jai Singh, (2003} 9 SCC 114: 2003 SCC (Cri) 1761: 2003 

35. Jagroop Miishra v. State ofM.P.. 1998 Cri LJ 2580 (MP); Sanaboina 

Satyanarayana v. State of A.P.. (2003) 10 SCC 78: 2003 Cri LJ 

36. Maktool Singh v. State of Punjab, (1999) 3 SCC 321: 1999 SCC (Cri) 417. 

37. N. Sukumaran Natr v. Food Inspector, (1997) 9 SCC 101: 1997 SCC 

(Cri) 608: 1995 Cri LJ 3651; Badri Prasad v. State 

of M.P., 1995 Supp (4} SCC 682: 1996 SCC (Cri) 

79; Thundikotb Nacbilthodi 
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“Lifers” convicted of capital offences to suffer actual 

Restriction on powers imprisonment for at least 14 years 
of The Criminal Procedure Code (Amendment) Act, 1978 added a new Section of remission 

commutation certain 

cases 

in 433-A which reads as follows: 

433-A. Notwithstanding anything contained in Section 432, where a sentence of imprisonment for life is imposed on conviction of a person for an offence for 

which death is one of the punishments provided by law, or where a sentence of death imposed on a person has been commuted under Section 433 into one of 

imprisonment for life, snch person shall not be released from prison unless he had served at least fourteen years of imprisonment. 

The section obviously applies only to two categories of prisoners undergoing imprisonment for life: 

a prisoner who has been sentenced to imprisonment for life for an offence punishable with death or imprisonment for life; 

a prisoner who was sentenced to death by court but whose death sentence has been commuted to imprisonment for life under Section 433(a). 

The common factor binding together these two categories of “lifers” is the seriousness of the offences of which they were convicted. The seriousness of the 

offences is indicated by the legislature by providing death as an alternative punishment for the offences. Therefore, “lifers” convicted of offences not punishable 

with death (as one of the alternative punishments) are not within the purview of the section. Secondly, if the punishment of death is commuted to any 

punishment other than one of imprisonment for life [and this is possible, at least theoretically, under Section 433(a)], then also the case is not within the 

purview of the section. The thrust of the section is that the “lifers” of the abovementioned two categories are not to be released by remission of their sentences 

unless they have undergone at least 14 years in jail. 

The idea in enacting this section seems to be to put some restraint on the unbridled power of remitting the whole or any part of punishment as provided by 

Section 432. A liberal or promiscuous use of this power of remission may mean that many a murderer or other offender who could have been given death 

sentence by the court but has been actually awarded only life sentence may legally bolt away the very next morning, the very next year, after a decade or at any 

other time the appropriate government is in a mood to remit his sentence. The experience of the working of Section 432 in many States showed, it is said, that 

“lifers” falling within the two abovementioned categories routinely earned remissions under the extant rules resulting in their release in a matter of a few years. 
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Taking cognizance of such utter laxity in these two graver classes of cases, 

Parliament thought it prudent to enact Section 433-A.
38

 

The constitutionality of Section 433-A has been upheld by the court.
39

 

The section has been declared by the Supreme Court to be prospective in effect. 

Therefore, the mandatory minimum of 14 years’ actual imprisonment will not operate 

against those whose cases were decided by the trial court before r8 December 1978 

when Section 433-A came into force. Every person who has been convicted by the 

sentencing court before this date shall be entitled to the benefits accruing to him 

from the remission scheme or short-sentencing project as if Section 433-A did not 

exist. The same logic would apply in a case where the death sentence is commuted to 

imprisonment for life before the said date. When a person is acquitted by trial court 

before the said date and is convicted in appeal after that date, the appellate 

conviction must relate back to the date of the trial court’s verdict and substitute it. In 

this view such person will also be entitled to the benefit of the remission system 

prevailing prior to Section 433-A.
40

 

The Madhya Pradesh Government notification categorised prisoners convicted 

prior to the date of effect of Section 433-A, i.e. 18 December 1978 into two, viz. 

younger prisoners and prisoners who had attained the age of 65. Under the scheme 

while the former were entitled to be released on completion of 17 years including 

remission, the latter were to be released on their completing 14 years including 

remission. This distinction was challenged as violative of Article 14 of the 

Constitution. The Madhya Pradesh High Court rejected this argument and held that 

the distinction was valid.
41 

Another distinction made by the Andhra Pradesh 

Government was also held valid.
42

 

Section 433-A does not and cannot affect the pardon power under Articles 72 or 

161 of the Constitution and therefore notwithstanding Section 433-A. The President 

and the Governor continue to exercise the power of commutation and remission 

under the said articles on the advice of their respective Council of Ministers. 

However, the President or the Governor, while exercising powers under the said 

articles, is not likely to overlook the object, spirit and philosophy of Section 433-A so 

as to create a conflict between the legislative intent and the executive power.
43

 

38. Maru Ram v. Union of 

India, (1981) x SCC 107: 

19SX SCO (Cri) in, 

12.5-26: 1980 Cri LJ 1440. 
39. Ashok Kumar v. Union of India, (1991} 3 SCC 498: 1991 SCC (Cri) 845: 1991 Cri Lj 

2483. 40. Maru Ram v. Union of India, (1981) 1 SCC 107: 1981 SCC (Cri) 

112, 152-33: 1980 Cri Lj 1440; see also, Y. Dass v. State, 1990 Cri 

41. Amritlal v. State afM.P., 1985 Cri LJ 1096 (MP). 
42. Ramulu v. State of A.P., 1985 Cri LJ 1679 (AP). 

43. Maru Ram v. Union of India, (1981) 1 SCC 107: 1981 SCC (Cri) 

112, 132-33: 1980 Cri Lj 

j.440; see also, 

observations in State of 

Haryana v. Balwan, 

(1999} 7 SCC 355: 1999 

SCC (Cri) 1193. 
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In Sangeet44, it has been observed that sentence of imprisonment for 2.0 to 25 years 

without remission as a via media between death sentence and life imprisonment is 

not necessary in view of term to which life imprisonment extends and procedural and 

substantive checks put on government’s power of remission. It was further observed 

that the sentencing policy, which has become judge centric, needs a relook as both 

crime and criminal are important in sentencing process. 

However, another Bench of the Supreme Court in Sahib Hussain v. State of 

Rajasthan45 has opined that the observations made in Sangeet were not warranted. In 

this case a direction of the High Court while commuting death sentence to life that he 

shall not be released from prison unless he serves out at least 20 years of 

imprisonment (not to get any benefit of remission) w
T
as approved of by the Supreme 

Court. 

Section 433-A does not obligate continuous 14 years in jail and so parole is 

permissible. The period spent in open jail, house detention, etc. or on parole is as 

much imprisonment for computation of 14 years under the section. The prison 

administration, according to the Supreme Court, should liberalise parole to prevent 

pent-up tension and sex perversion.
46 47 48

 

The Uttar Pradesh Prisoners’ Release on Probation Act, 1938, enabling limited 

enlargement under licence will be effective as legislatively sanctioned imprisonment 

of a loose and liberal type and such licensed enlargement will be reckoned for the 

purpose of the 14-year duration. Similar other statutes and rules are also to enjoy 

similar efficacy.
47 48

 

The Delhi High Court has ruled that the period spent on furlough would not be 

imprisonment for computation under Section 433-A.
4S

 Furlough would not be taken 

as imprisonment. The Gujarat High Court has also opined that furlough would not be 

taken as imprisonment for applying the remission granted to prisoners under Article 

161 as the notification made it applicable to those prisoners who served 10 years’ 

“actual” imprisonment.
49

 

It has also been held that Section 433-A would not be applicable to a juvenile 

offender confined in Borstal School in Andhra Pradesh.
50

 However, it may be 

applicable to such an offender in Haryana and as such 

44. Sangeet 

v. State of 

Haryana, 

(2.015} 2 SCC 452: 

(2013) 2 SCC 

45. ( 2013} 9 S CC 

77 4: (2 014} 1 SCC 

(Cri) 115: 2013 Cri 

Lj 2359, 

46.

 Ma

ru 

Ram 

v. 

Uni

on 

of 

Indi

a, 

(1981) 1 

SCC 

107: 

1981 

SCC 

(Cri) 

112, 

132-33; 

1980 

Cri LJ 

1440; 

Balk

ar 

Sing

47.
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v. 
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of 
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1) t 
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107: 

19S1 

SCC 

48.
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ranj

it 
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e 
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Adm

n.), 

1985 

Cri LJ 

1541 

(Del); 

bur 

see, 
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49.

 Dee

pakkuma

r 

Bhanupr

asad 

Upadhya

y v. State 

of 

Gujarat, 

1998 C0. 

Stat3 

ofA.P. v. 

Vallabha

puram 

Ravi, 

(Cri) 655: 

1984 Cri IJ 

1 5 1 1 .  
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he may not be released prior to his serving 14 years' imprisonment.
51

 The request 

for bail of a juvenile offender covered under Section 433~A on the ground that 

there was delay in dealing with his request for early release, was rejected by the 

Punjab and Haryana High Court.
52

 

It may be noted that the Supreme Court clarified that Section 433~A would be 

applicable to convicts under the Army Act.
53

 

On several grounds the constitutional validity of Section 43 3-A was challenged; 

however, the Supreme Court, while rejecting each and every ground, has held that 

the section is not ultra vires the constitutional provisions and its enactment is within 

the legislative competence of Parliament.
54

 

Concurrent power of Central Government in case of death 

sentences 

The powers, conferred by Section 432 and Section 433 upon the State 

Government may, in the case of sentences of death, also be exercised by 

the Central Government. [S. 434] 

27.21 

State Government to act after consultation with Central 

Government in certain cases 
In this connection Section 435 provides as follows: 

27.22 

435. (1) The powers conferred by Sections 432 and 433 upon the State Government 

to remit or commute a sentence, in any case where the sentence is for an 

offence— 

{a) which was investigated by the Delhi Special Police Establishment 

constituted under the Delhi Special Police Establishment Act, 1946 (25 of 1946}, or 

by any other agency empowered to make investigation into an offence under any 

Central Act other than this Code, or {b) which involved the misappropriation or 

destruction of, or damage to, any property belonging to the Central Government, 

or {c} which was committed by a person in the service of the Central Government 

while acting or purporting to act in the discharge of his official duty, shall not be 

exercised by the State Government except after consultation with the Central 

Government. 

(2) No order of suspension, remission or commutation of sentences passed 

by the State Government in relation to a person, who has been convicted of 

offences, some of which relate to matters to which the executive power of the 
Union extends, and who has been sentenced to separate terms of imprisonment 

State Government to act 
after 
consultation with 
Central Government in 

certain cases 

51.

 S

ubas

h 

Chan

d v. 

State 

of 

Hary

ana, 

{1988} 

1 SCC 

717: 

1988 

SCC 

(Cri) 

259: 

1988 Cri 

Lj 907. 

52.
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ru 
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m v. 

Uni

on 

of 

Ind

ia, 

(1981) 

1 SCC 

107: 

1981 

SCC 

(Cri) 

nz, 

53. Union ofIndia v. Sadha Singh, {1999) 8 SCC 375: 1999 SCC {Cri) 1442. 

54. Maru Ramv. Union of India, (1981) 1 SCC 107: 1981 SCC (Cri) 

112, 132-33: 

1980 Cri Lj 

1440; see 

also, 

Ashok 

Kumar 

v. 

Union 

of 

India, 

{1991) 3 

SCC 498: 

1991 SCC 

(Cri) 845: 
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770 Chapter 27 Execution, Suspension, Remission and Commutation of Sentences 

which are to run concurrently, shall have effect unless an order for the 

suspension, remission or commutation, as the case may be, of such sentences has 

also been made by the Central Government in relation to the offences committed 

by such person with regard to matters to which the executive power of the Union 

extends. 

The types of cases mentioned In the above section are such in which the Central 

Government is vitally concerned though the offence is against a law relating to a 

matter to which the executive power of the State Government extends and as such 

the authority to suspend, remit, or commute the sentence is the State Government. 

If a State Government chooses to take a lax view of these offences and to exercise its 

powers of remission and commutation unduly liberally, it is bound to create 

difficulties of administration for the Central Government. Therefore, it was 

considered desirable that in respect of such cases the State Government should be 

required to exercise its powers of remission and commutation only in consultation 

with the Central Government.
55

 

Prison labour 
An interesting question whether prisoners are to be paid for their labour in the 

prison came to be examined by the Supreme Court in Rama Murthy v. State of 

Karnataka56 and State of Gujarat v. High Court of Gujarat57. In the latter case the 

majority held that it is not only the legal right of a workman to have wages for the 

work, it is a social imperative and an ethical compulsion. The judges added that 

extracting somebody’s work without giving him anything in return is only 

reminiscent of the period of slavery and the system of begar. 

Justice Wadhwa, on the other hand, held prison labour to be part of punishment. 

He responded to the views of the majority thus: 

To conclude, while agreeing with the directions issued by Thomas, J., I am of the 

view that putting a prisoner to hard labour while he is undergoing sentence of 

rigorous imprisonment awarded to him by a court of competent jurisdiction 

cannot be equated with ‘begar’ or ‘other similar forms of forced labour’ and there 

is no violation of clause (i) of Article 23 of the Constitution. Clause (2} of Article 

23 has no application in such a case. The Constitution, however, does not bar a 

State, by appropriate legislation, from granting wages (by whatever name called) 

to prisoners subject to hard labour under courts’ orders, for their beneficial 

purpose or otherwise. 

55. See, 41st 

56. (1997) 2 SCC 

57. (1998} 7 SCC 
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Chapter 28 

Preventive and 

Precautionary Measures 

Object and scope of the chapter 

The primary object of criminal procedure is to provide a machinery for the 

administration of substantive criminal law. The Code therefore enacted elaborate 

provisions, as seen in the preceding chapters, for the investigation, inquiry and trial 

in respect of every crime alleged to be committed. In addition, it was felt expedient 

and necessary to include in the Code certain pre-emptive measures for prevention of 

crime and certain other precautionary measures for the safety and protection of the 

society. These matters are contained in Sections 106 to IZ4 and Sections 129 to 153, 

and have been discussed in this chapter. 

The chapter has been divided into six parts. Part I deals with preventive action of 

the police; [Ss. 149-53] Part II deals with security proceedings; [Ss. 106-24] Part III 

considers the provisions relating to dispersal of unlawful assemblies; [Ss. 129-32] Part 

IV discusses the provisions for removal of public nuisances; [Ss. 133-43] Part V deals 

with urgent cases of nuisance or apprehended danger; [S. 144] Part VI considers the 

precautionary measures in respect of disputes as to immovable property. [Ss. 145-48] 

As will be seen later, the preventive actions of the police discussed in Part I [Ss. 

149-53] are purely of executive nature; while preventive and precautionary measures 

contemplated by the other parts are quasi-judicial and quasi-executive in nature, and 

the police cannot take action on their own unless backed by the order of the 

Executive or the Judicial Magistrate concerned. 

28.1 
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772 Chapter 28 Preventive and Precautionary Measures 

Part I deals with prevention of cognizable offences, [Ss. 149-51] prevention of 

injury to public property, [S. 152] and inspection of weights and measures. 
[S

- 
153]

 

Part II dealing with security proceedings is aimed at persons, who cause a 

reasonable apprehension of conduct likely to lead to a breach of the peace or 

disturbance of public tranquillity. This is an instance of preventive justice which the 

courts are intended to administer. For this purpose Magistrates are invested with 

large judicial discretionary powers to nip in the bud conduct subversive of the peace 

and public tranquillity.
1
 

Part III deals with dispersal of unlawful assemblies and such other assemblies as 

are likely to cause a breach of the peace. Action under this part can be taken by any 

Executive Magistrate or by an officer in charge of a police station; in case it becomes 

necessary for making the action effective, physical force might be used with the 

assistance of the police or armed forces. 

Part IV considers the provisions relating to removal of public nuisances. The 

circumstances creating public nuisances are not as dangerous as those mentioned in 

the earlier parts; however as they are reasonably fraught with potential dangers, the 

Magistrates are empowered to take suitable action for the removal of such nuisances. 

Part V deals with urgent cases of public nuisance or apprehended danger 

disturbing public tranquillity. The action contemplated in this part is to be quick 

and prompt to meet the emergent danger. 

Part VI deals with precautionary measures in respect of disputes as to immovable 

properties. Though such a dispute does not affect the public at large, still It is 

fraught with consequences dangerous to the parties to the dispute and therefore 

necessitating preventive action. 

These matters are discussed in detail in the succeeding paragraphs. 

P A R T  I 

Preventive Actions of the Police 

28.2 Prevention of cognizable offences 

Every police officer may interpose for the purpose of preventing, and shall, to the 

best of his ability, prevent, the commission of any cognizable offence. 
[S. 149] 

It has been held that display of photos of criminals are evidently preventive action 

which the police could resort under the Code.
2
 

Further, every police officer receiving information of a design to commit any 

cognizable offence is required to communicate such information 

1.
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e, 
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ion

s 

in 

M

ad

hu 

Li

ma

ye 

v. 

Su

2.
 Ayyapp
ankutty v. 
State, 1987 
Cri Lj 1593 
(Ker). 
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Preventive Actions of the Police 773 

to the police officer to whom he is subordinate, and to any other officer 

whose duty it is to prevent or take cognizance of the commission of any 

offence. [S. 150] 

A police officer knowing of a design to commit any cognizable offence 

may arrest, without orders from a Magistrate and without a warrant, the 

person so designing, if it appears to such officer that the commission of 

the offence cannot be otherwise prevented. [S. 151(1)] 

No person arrested under the above Section 151(1) shall be detained in 

custody for a period exceeding 24 hours from the time of his arrest unless 

his further detention is required or authorised under any other provisions 

of this Code or of any other law for the time being in force.
3
 [S. 151(2)] 

The Supreme Court has held that if the requirements for the exercise of 

power under Section 151, Criminal Procedure Code, 1873 (CrPC) are not 

fulfilled and a person is arrested, the arresting authority may be exposed 

to proceedings under the law.
4
 

It has been held in Manikandan v. SI of Police,5 that a person arrested 

on a mere suspicion cannot be said to be a person against whom commis- 

sion of a cognizable or non bailable offence is alleged or made out and 

so cannot, without more, be remanded to judicial custody and should be 

released on bail treating the case as a bailable offence. 

When a person is arrested without a warrant under Section 151(1), 

all the provisions of the Code applicable to arrest without warrant, for 

example, production before Magistrate within 24 hours,
6
 informing the 

arrested person of the grounds of arrest,
7
 etc. would, as far as may be, 

apply to such an arrested person. The object of Section 151(2) above is 

that if after the arrest no proceedings are instituted against such arrested 

person either to demand a security bond from him or for launching pro- 

ceedings against him as an accused person in connection with an offence, 

he should be discharged.
8
 

Prevention of injury to public property 

A police officer may of his own authority interpose to prevent any injury attempted 

to be committed in his view to any public property, movable or immovable, or the 

removal or injury of any public landmark or buoy or other mark used for navigation. 

[S. 152] 

3. See, observations in 

Shyam Dattatray 

Beturkar v. 

Executive 

Magistrate, Kalyan, 

1999 Cri LJ 2676 

(Bom). 

4. Ahmed Noormohmed Bhatti v. State of Gujarat, (2005) 3 SCC 647: 2005 SCC 

(Cri) 5. 2008 Cri L] 1338 (Ker), 

6. See supra, Ss. 56 and 57, para. 6.5(c), (d). 

7. See supra, S. 50, para. 6.5(a). 

8. See, Joint Committee Report, p. xv. 

28.3 
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774 Chapter 28 Preventive and Precautionary Measures 

28.4 
Inspection of weights and measures 

Any officer in charge of a police station may, without a warrant, enter 

any place within the limits of such station for the purpose of inspecting or 

searching for any weights or measures or instruments for weighing, used 

or kept therein whenever he has reason to believe that there are in such 

place any weights, measures or instruments for weighing which are false. 

[S- I53(I)3 

If he finds in such place any weights, measures or instruments for 

weighing which are false, he may seize the same, and shall give informa- 

tion of such seizure to a Magistrate having jurisdiction. [S. 153(2)] 

P A R T  I I  

Security Proceedings 

28.5 

Security for keeping 

the peace in 

Security for keeping the peace 

Security proceedings for keeping the peace may be taken against a person 

under the following circumstances: 

(a) On conviction of an offence likely to cause breach of the 

peace.—When a person is convicted by a Court of Session or court of a 

Magistrate of the First Class of any of the offences likely to cause a breach 

of the peace as specified in Section 106(2), such court may at the time 

of passing sentence on such person order him to execute a bond, with 

or without sureties for keeping the peace for such period, not exceed- 

ing three years, as such court thinks fit. [S. xo6(i)j Section 106 has been 

already discussed in the chapter on “Judgment” in para. 23.12. 

(b) In other cases—Section 107 provides as follows: 

107. (1) When an Executive Magistrate receives information that any person is likely to commit a breach 

of the peace or disturb the public tranquillity or to do any wrongful act that may probably occasion a 

breach of the peace or disturb the public tranquillity and is of opinion that there is sufficient ground for 

proceeding, he may, in the manner hereinafter provided, require such person to show cause why he 

should not be ordered to execute a bond, 9(with or without sureties] for keeping the peace for such 

period, not exceeding one year, as the Magistrate thinks fit. 

(2) Proceedings under this section may be taken before any Executive Magistrate when either the 

place where the breach of the peace or disturbance is apprehended is within his local jurisdiction or 

there is within such jurisdiction a person who is likely to commit a breach of the peace or disturb the 

public tranquillity or to do any wrongful act as aforesaid beyond such jurisdiction. 
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Security Proceedings 775 

In order to be effective, proceedings under the above section have to be taken 

urgently, and as they are immediately concerned with the maintenance of peace and 

order, the functions under the section have been assigned to Executive Magistrates.
10

 

This is an instance of preventive justice which the courts are intended to administer. 

This provision like the preceding one is in aid of orderly society and seeks to nip in 

the bud conduct subversive of the peace and public tranquillity.
11
 

The underlying object of the section is preventive and not punitive. The section is 

designed to enable the Magistrate to take measures with a view to prevent 

commission of offences involving breach of peace or disturbance of public 

tranquillity. The object of the section is that it can be invoked in emergent situation 

when prompt action is necessitated to deal with threatened apprehension of breach 

of peace.
12

 Wide powers have been conferred on the Executive Magistrates and as the 

matter affects the liberty of the subject who has not been found guilty of an offence, 

it is essential that the power should be exercised strictly in accordance with law.
13 14 15 

16
 

The courts have been very vigilant in dealing with action of the executive in 

relation to these provisions. It is evident from decisions like the one in Medha 

Patkar'v. State of M.P,14, wherein the Madhya Pradesh High Court awarded 

compensation to the accused as the government sent them to prison for failure of 

furnishing bond in a case wherein there was nothing on record to show that there 

was apprehension of breach of peace. The accused were squatting on record shouting 

slogans. In Rajender Singh Pathania v. State (NCT of Delhi)1516, the court found that the 

orders passed against the defendants under Sections 107 and 151 were justified. 

However, the Delhi High Court in Keshar Kumar v. State16 found the arrest and 

detention of the petitioner invoking Section 107 in an essentially civil dispute illegal 

and ordered compensation to be paid to the petitioner. 

The sine qua non for institution of proceedings under this section is that the 

Magistrate should be of the opinion that there is sufficient ground for proceeding 

against the person informed against.
17

 And the Magistrate 

10. See, 41st Report, p. 50. para. 8.7. 
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14. 2008 Cri LJ 47 (MP). 

15. (2011) 13 SCC 329: (2012} 1 SCC (Cri) 873: 2012 Cri LJ 609. 

16. 2008 Cri LJ 233 (Del). 
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776 Chapter 28 Preventive and Precautionary Measures 

is bound to record his opinion as contemplated by Section 107 and thereafter is to prepare 

the notice under Section m.
is
 

As the Magistrate is responsible for maintaining peace in his division, he has 

absolute and unqualified discretion to decide whether or not it is imperative for the 

maintenance of peace to institute proceedings under this section.
IS * * *

' 
19

 He has to 

take decision as to what provisions should be resorted to in the circumstances of the 

situation. The Supreme Court in a case quashed the directions of the High Court to 

pay compensation and to initiate disciplinary proceedings against the authorities, as 

there was no illegality.
20

 

While forming the opinion that there is sufficient ground for proceeding under 

Section 107, the Executive Magistrate will be guided by the information received by 

him. However, it is not necessary that the information contemplated by the section 

must be gathered from legal evidence. It may be from any source public or private.
21

 

There is no limitation of the way and manner in which the Magistrate may become 

aware of the commission of a breach of peace. Such information may be about past 

conduct and wrongful acts. The information about the past conduct or wrongful acts 

of the past must not however be remote or isolated but must be relatable to the 

present apprehension in the sense that it must have some relevance to the 

apprehension of likelihood of breach of the peace or disturbance of public 

tranquillity. The approach of the Magistrate from case to case must be highly 

empirical and not esoteric. Considering the scope and spirit of the section, it is 

neither possible nor desirable to formulate a hard and fast rule as regards the nature 

and source of information on which the Magistrate should act. What is reasonably 

sufficient to satisfy a Magistrate must depend on the particular situation.
22

 It has, 

however, been held that the information referred to in Section 107 must be of a clear 

and definite kind directly affecting the person against whom proceedings are being 

taken and it should disclose tangible facts and details so that it may afford notice to 

such person of what he is to come prepared to meet.
23

 

The words “in the manner hereinafter provided” appearing In Section 107(1) are 

essential words and the Magistrate cannot discover a manner of his own. The 

manner provided is clearly laid down under 

IS. Tavinder 
Kumar v. State, 
1990 Cri LJ 40 
(Del). 

19. C.S. Reddy 

v. State ofA.P., 

1973 Cri LJ 1713, 

1715 (AP). 

20. See, Ram 

Mehar Singh v. 

State (NCT of 

Delhi), /2021) 14 

SCC 73 a: 

21. Babaji Saho 

o v. State of 

Orissa, 1989 Cri 

LJ 1872 (Ori). 

22. C.S. Reddy 

v. State ofA.P., 

1973 Cri LJ 1713, 

1715 (AP); 

Muthuswami 

41 Cr i LJ 234, 

241: AIR 1940 

Mad 23 (FB); 

Tulsibala 

Rakhit v. 

N.N. 

344, 346: AI 

R 1953 Cal 

109; 

Sudarsan 

Singh v. 

Govind, 

1971 Cri LJ 

Ajit, 1978 Cri 

LJ 316 (Cal); 

Moidu v. 

State of 

Kerala, 1982 

Cri LJ 

23.
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1049
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Security for Keeping the Peace 777 

Section in. Therefore issue of preliminary notice to show cause, apart from what is 

provided in Section in, would not be justified.
24

 Failure to comply with the 

requirements of Section m would vitiate the preliminary order and consequently the 

proceedings.
25

 

When there is likelihood of breach of the peace with regard to dispute over land, 

the proper procedure is to draw proceedings under Section 145 and not under Section 

X07.
26 

It is clear from sub-section {2) of Section 107 that the Executive Magistrate will 

have jurisdiction to take proceedings under Section 107 when /) the place where the 

breach of the peace or disturbance is within his territorial jurisdiction, or ii) the 

person who is likely to commit a breach of the peace or disturb the public 

tranquillity is within his territorial jurisdiction. 

The manner in which the Executive Magistrate would proceed for requiring a 

person to execute a bond for keeping the peace under Section 107 and the 

consequences of failure to execute such a bond when required by the Magistrate, 

would be discussed later in Sections in to 124. 

No doubt, the proceedings under Section 107 are not barred by reason of Section 

300 on the ground that a person has been previously convicted or acquitted of a 

particular set of facts constituting an offence for which he was previously tried; but 

the proceeding being judicial, on general principles of justice, it may not be 

expedient to launch for the same act one police investigation for prosecution in a 

regular criminal court to secure punishment and another proceeding for security in 

another court at one and the same time.
27 28

 Normally Section 107 proceedings should 

not be used as parallel proceedings. But there may be need for proceedings under 

Section 107 because of likelihood of imminent breach of peace or of disturbance of 

public tranquillity, and in such a case the basis for proceedings under Section 107 

may also include the materials forming the basis of a criminal prosecution. 

The emphasis of the proceedings under this section is the likelihood of imminent 

breach of peace. In a case where a person was asked to furnish security for good 

behaviour for two years, appealed to the Supreme Court which could dispose of it 

only after six years. Noting that there was no breach of peace the Supreme Court 

held that there was no need for insisting on security.
29

 

24. Amit Pal v, 

Anil 

Kumar, 

1978 Cri LJ 

1066, 1068 

{Pat}; 

Kadir Alt 

v. Wabab 

Alt, 1980 

Cri Lj 507, 

510-11 

(Gau). 

25. Mahadevaswamy v. State of Karnataka, 19S9 Cri LJ 756 (Kant). 

26. Kadir Ali v. Wabab Alt, 1980 Cri LJ 507, 509 (Gau). See also, 

Kesbar Kumar v. State, 2008 Cri LJ 233 (Del). 

27. A.B. Chandra Reddy v. Revenue Inspector, 1980 Cri LJ 1169, 1170 

(AP). 28. Moidu v. State of Kerala, 1982 Cri LJ 2293, 2295, 2298 (Ker) (FB). 

29. Brij Copal Chaturvedi v. State of M.P., 1997 SCC (Cri) 569: 1995 Cri 

LJ 2117. 
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778 Chapter 28 Preventive and Precautionary Measures 

28.6 Security for good behaviour 

Sections 108, 109 and no provide for taking security for good behaviour from persons 

disseminating seditious matters or matters amounting to intimidation or defamation 

of a judge from suspected persons, and from habitual offenders. Having regard to the 

fact that the final order to be passed in these proceedings affects the liberty of the 

person against whom the proceedings are instituted and that sifting of evidence in a 

judicial manner is required before an order demanding security can justifiably be 

passed, it was considered desirable to vest the powers under these sections 

exclusively in Judicial Magistrates.
30

 However, recently a change in this regard has 

been considered expedient and now these powers vest in the Executive Magistrates.
31

 

A corresponding change has also been brought about in Section 478 by the 

Amending Act, 1980. According to the new Section 478, if the Legislative Assembly of 

a State by a resolution $0 permits the State Government may, after consultation with 

the High Court, by notification, direct that references in Sections 108, 109, no, 145 and 

147 to an Executive Magistrate shall be construed as references to a Judicial 

Magistrate of the First Class. The result is, it is now extremely difficult to give these 

powers to Judicial Magistrates. These changes, brought about by the Amending Act 

may prove detrimental to the liberty of the citizens. The attempt of the Andhra 

Pradesh Government to appoint DSP’s and Dy. SP’s as Executive Magistrates to deal 

with extremists groups was defeated by the Andhra Pradesh High Court by declaring 

it unconstitutional. The court ruled that Section 21 of the Code does not permit 

appointment of Executive Magistrates to deal with a class of people not mentioned in 

Sections 108 and no.
32

 

Sections 107 to no deal with preventive action. They are vitally connected with the 

preservation of the public peace and the maintenance of law and order. This is the 

first duty of every State. The duty cannot be effectively carried out without some 

provisions designed to give sufficient powers. Some safeguards are needed no doubt; 

and the law provides for them.
33 

Proceedings under Sections 108 to no are initiated 

either by the police or by private individuals and partake of some of the 

characteristics of a regular trial.
34

 

{a) Proceedings against persons disseminating seditions matters.—Section 108 

provides as follows: 
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Security for Good Behaviour 779 

108. (i) When 
35

[an Executive Magistrate] receives information that there 

is within his local jurisdiction any person who, within or without such 

jurisdiction,— 

(i) either orally or in writing or in any other manner, intentionally dis- 

seminates or attempts to disseminate or abets the dissemination of— 

{a) any matter the publication of which is punishable under 

Section 124-A or Section 153-A or Sections 153-B or 295-A of the 

Indian Penal Code (45 of i860), or 

(b) any matter concerning a Judge acting or purporting to act in the 

discharge of his official duties which amounts to criminal 

intimi- 

dation or defamation under the Indian Penal Code (45 of i860), 

(«) makes, produces, publishes or keeps for sale, imports, exports, con- 

veys, sells, lets to hire, distributes, publicly exhibits or in any other 

manner puts into circulation any obscene matter such as is referred to 

in Section 292 of the Indian Penal Code (45 of i860), 

and the Magistrate is of the opinion that there is sufficient ground for pro- 

ceeding, the Magistrate may, in the manner hereinafter provided, require such 

person to show cause why he should not be ordered to execute a bond, with 

or without sureties, for his good behaviour for such period, not exceeding one 

year, as the Magistrate thinks fit. 

{2) No proceedings shall be taken under this section against the editor, 

pro- 

prietor, printer or publisher of any publication registered under, and 

edited, 

printed and published in conformity with, the rules laid down in the Press 

and Registration of Books Act, 1867 (25 of 1867), with reference to any 

mat- 

ter contained in such publication except by the order or under the 

authority 

of the State Government or some officer empowered by the State 

Government 

in this behalf. 

The jurisdiction under Section 108 is preventive and not punitive. The test under the 

section is whether the person proceeded against has been disseminating seditious 

matter or such other matter as is mentioned in Section 108, and whether there is 

any fear of a repetition of the offence. In each case that is a question of fact which 

must be determined with reference to the antecedents of the person and other 

surrounding circumstances.
36 37 

It may be noticed that while in respect of cases 

falling under clause (z) of Section 108 the dissemination must be intentional, but as 

regards cases under clause {it) of Section 108 the dissemination is not required to be 

intentional. 

35. Subs. by CrPC (Amendment) Act, 1980 (63 of 1980), S. 2, w.e.f. 

23-9-1980 for “a judicial Magistrate of the first class”. 

36. Vaman Sakharam Khare v. Emperor, (1909} 10 Cri Lj 379, 380: 
{1909) n Bom LR 745, /44- 

37. Subs, for “a judicial Magistrate of the first class” by Act 63 of 1980,$. 2 (w.r.e.f 
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