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(ll) theft under Section 379, Section 380 or Section 381, Penal Code, i8ho (IPC), where the value of the property stolen does not exceed
two thousand rupees;
(in) receiving or retaining stolen property, under Section 411 IPC, where the value of the property does not exceed two thousand rupees;
(iV) assisting in the concealment or disposal of stolen property, under Section 414 IPC, where the value of such property does not exceed
two thousand rupees;
(V) offences under Sections 454 and 456 IPC {l €. “lurking house-trespass or house-breaking in order to the commission of an offence
punishable with imprisonment", and “lurking house-trespass or house-breaking by night”):
(Vi) insult with intent to provoke a breach of the peace, under Section 504, and criminal intimidation, under Section 506 IPC, punishable
with imprisonment for a term which may extend to two years, or with fine, or with both, .
{ vii ) abetment of any of the foregoing offences;
(VIII) an attempt to commit any of the foregoing offences, when such attempt is an offence;
(fX) any offence constituted by an act in respect of which a complaint may be made under Section zo, Cattle-Trespass Act, 1871.
[S. 260(1)]
The offence of “insult with intent to provoke a breach of the peace” under Section 504 IPC referred to in clause (Vl) above is punishable with
imprisonment for a term which may extend to two years at the most. It can, therefore, be easily covered by clause (i) above and it was not quite
necessary to include it specially in clause (Vi).
Clause ii) refers to all offences irrespective of the fact whether any such offence is committed under the Penal Code or any other

special enactment.*

Procedure to be followed in summary trials N14
(@  Summons case procedure subject to the provisions of Sections z6z to 267.—In trials under Part B of this chapter

the procedure specified in this Code for the trial of summons case shall be followed except as hereinafter mentioned. [S. 162(1)]
Cases relating to offences covered by clauses (ii) to (Vi) are mostly warrant cases. However, as the maximum punishment that can be awarded in

a summary trial being only three months’ imprisonment as provided by

8
49. Parkasb Qhand v_ State., 1"77 Cri Lj 1674, 1675
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Section 2,62(2.), and as the offences are triable only by specially empowered Magistrates and other Senior Magistrates, it has been considered expedient
to follow the summons case procedure. It was felt that no particular advantage would be gained by following the more complicated warrant case
procedure if such warrant cases are to be tried summarily only.”***

(b) Prmishment awardable.—No sentence of imprisonment for a term exceeding three months shall be passed in the case of any
conviction under Part B of this chapter. [S. 262(2)] However, there is no restriction on the amount of fine that can be imposed in accordance with law.

(c) Summary trial to be given up in favour Of regular trial. —When, in the course of a summary trial, it appears to the
Magistrate that the nature of the case is such that it is undesirable to try it summarily, the Magistrate shall recall any witnesses who may have been
examined and proceed to rehear the case in the manner provided by this Code. [S. 260(2)]

If there is a change from summary to regular trial, the trial from its inception must be conducted in the regular manner.”

But if a case was tried as a summons case by one Magistrate though it could have been tried summarily, there is no need for the successor

Magistrare to restart the case from its inception. On the contrary, it is possible for him to start the case from the stage where the predecessor left.”

Record in summary trials

In every case tried summarily, the Magistrate shall enter, in such form as the State Government may direct, the following particulars, namely:
(a) the serial number of the case;
(b) the date of the commission of the offence;
(C) the date of the report or complaint;
{ d ) the name of the complainant (if any);
(6) the name, parentage and residence of the accused; If) the offence complained of and the offence (if any) proved, and in cases coming under
clause (ll), clause {Hl) or clause {l’V) of Section 260(1), the value of the property in respect of which the offence has been committed;
{g) the plea of the accused and his examination (if any);
(h) the finding;
(/) the sentence or other final order;

(/) the date on which the proceedings terminated. [S. 263] ***>*

50. See, observations

51 State of Gujarat v.
52. K. Jayachandran
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Regarding “the offence complained of mentioned in clause ( f ) above, it is
the duty of the trial court to give the substance of the offence by mention-

ing necessary facts which constituted the offence.”

Judgment in cases tried summarily

In every case tried summarily in which the accused does not plead guilty,
the Magistrate shall record the substance of the evidence and a judgment
containing a brief statement of the reasons for the finding. [S. 264]

The judgment should be such as to enable a court of appeal or revi-
sion to know from its perusal, the nature of the case, the substance of
the evidence and the reasons for the finding so that such courts might be
in a position to examine the correctness or propriety or illegality of such
finding.**

The judgment referred to above in Section 264 is in addition to the
record that has to be maintained under Section 263. The record main-
tained under Section 263 and the judgment under Section 264 are distinct

and separate.”

Language of record and judgment

Every such record shall be written in the language of the court. [S. 265(1)]
The High Court may authorise any Magistrate empowered to try
offences summarily to prepare the aforesaid record and judgment or
both by means of an officer appointed in this behalf by the Chief judicial
Magistrate, and the record or judgment so prepared shall be signed by
such Magistrate. [S. 265(2)]

C. FLEA BARGAINING

Record in Summary Trials 581

21,16

21,17

Chapter XXI-A consisting of Sections 265-A to 265-L was inserted into the Criminal Procedure Code (CrPC)

vide the Criminal Law (Amendment) Act, 2005 with effect from 5 July 2006. Plea bargaining could be resorted

to only in the cases of offences other than the offences for which the punishment of death or of imprisonment

for life or imprisonment for a term exceeding seven years are prescribed. Requests for plea bargaining can be

initiated only at the stage of cognizance of the offence by the court. Offences involving socio-economic

conditions of the country or offences against women and children below 14 years of age are excluded from the

. .. 6 . . . . e . . .
purview of plea bargaining.” The offences involving socio-economic conditions for the time being in force

shall be notified by the Central Government,

53 Court on its own Motion v. Sh. Sbankroo. 1983 cri 1j 63, 64 (HP).
s¢. Sankaran Unni Vasudevan Unni v. Rasheed. 1980 cri 1j 304, 306

55. |b|d, 305 (Ker).
56. S.2,65-A. See, Lokesh v. State, (zon) 184 DLT 68o.
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Application plea
bargaining

for

The accused has to initiate steps for plea bargaining by way of an appli-

cation with its accompaniments. In this respect Section 2.65-B(z) enacts:
265~B. (2) The application under sub-section {1} shall contain a brief
description of the case relating to which the application is filed including the offence to which the case
relates and shall be accompanied by an affidavit sworn by the accused stating therein that he has
voluntarily preferred, after understanding the nature and extent of punishment provided under the law
for the offence, the plea bargaining in his case and that he has not previously been convicted by a Court

in a case in which he had been charged with the same offence.

On receipt of application for plea bargaining, the court may require ail the parties concerned such as the
complainant, public prosecutor and the accused to appear in the court and it may examine the accused in
camera to ascertain whether he had voluntarily given the application for plea bargaining. The Code enacts
that where:

(@) the court is satisfied that the application has been filed by the accused voluntarily, it shall provide
time to the Public Prosecutor or the complainant of the case, as the case may be, and the accused
to work out a mutually satisfactory disposition of the case which may include giving to the victim
by the accused the compensation and other expenses during the case and thereafter fix the date for
further hearing of the case;

{b} the court finds that the application has been filed involuntarily by the accused or he has previously
been convicted by a court in a case in which he had been charged with the same offence, it shall
proceed further in accordance with the provisions of this Code from the stage such application has
been filed under sub-section (1).

The court on satisfying that the accused had voluntarily made the application, it will be processed as
provided for in the section. The procedure laid down in this chapter has been held to be mandatory.” If it is
not done in accordance with the procedure, revision will lie and the case may be remitted to the trial court.>®
If it becomes known that the accused was in fact coerced to make the application as indicated above, he may
be tried in accordance with the usual procedure and not under this chapter. The Code enacts guidelines for

mutually satisfactory disposition in Sections 2.65-C and 2.65-D, which state as under:

57. See, Rajesh
Narayan
s8. V.
Subra
manian
V.
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Guidelines for

mutually
satisfactorv

265-0. In working out a mutually satisfactory disposition under clause a of sub-section (4) of Section 265-B, the Court shall follow the following
procedure, namely:—

(a} in a case instituted on a police report, the Court shall issue notice to the Public Prosecutor, the police officer who has investigated the

case, the accused and the victim of the case to participate in the meeting to work out a satisfactory disposition of the case:

Provided that throughout such process of working out a satisfactory disposition of the case, it shall be the duty of the Court to ensure that the
entire process is completed voluntarily by the parties participating in the meeting:— Provided further that the accused may, if he so desires,
participate in such meeting with his pleader, if any, engaged in the case;

(b) in a case instituted otherwise than on police report, the Court shall issue notice to the accused and the victim of the case to participate in
a meeting to work out a satisfactory disposition of the case: Provided that it shall be the duty of the Court to ensure, throughout such process of
working out a satisfactory disposition of the case, that it is completed voluntarily by the parties participating in the meeting:

Provided further that if the victim of the case or the accused, as the case may be, so desires, he may participate in such meeting with his
pleader engaged in the case.

265-0. Where in a meeting under Section 265-C, a satisfactory disposition of the case has been worked out, the Court shall prepare a report of such
disposition which shall be signed by the presiding officer of the Court and all other persons who participated in the meeting and if no such
disposition has been worked out, the Court shall record such observation and proceed further in accordance with the provisions of this Code from

the stage the application under sub-section (r) of Section 265-B has been filed in such case.

Report of the mutually
satisfactory disposition
to be submitted before

It is pertinent to note that in the cases instituted on police report the victim's counsel is not seen authorised to participate in the process of working out
a disposition. On the contrary, in complaint cases, it is provided that the complainants, if so desire, could participate with their pleaders. Probably, it
may be the intention that the interests of the victim could be taken care of by the Public Prosecutor. But it seems that in the changed circumstances this
position should be revised.

The execution of plea-bargained dispositions has also been provided for. The court may give the benefit under Section 360 CrPC or under
provisions of the Probation of the Offenders Act, 1958 or any other such law in dealing with the offenders while disposing of the case in the light of the
dispositions.

In cases involving minimum sentences the court may give half the minimum on plea bargaining. In other cases it can award one-fourth of the

punishment.” It has been opined that €Ven while awarding one-fourth of sentence to an accused under plea-bargaining process, the court has

59, See, S. 265-B.



https://t.me/LawCollegeNotes_Stuffs

584 Chapter 21 Trial Procedures: Trial of Summons Cases and Summary Trial

to look into the mitigating factors to reduce the quantum of sentence.® The Bombay High Court has ruled
that the courts have no jurisdiction to award sentence other than that provided for in Section 2.65-E(u)-* The
judgment passed by the court shall be final. All appeal except special leave petition under Articles 226 and 227
have been barred.

It has been provided that the rule of set off under Section 428 CrPC will be applicable to the sentence
awarded under this chapter. The accused’s statement given under this chapter for plea bargaining cannot be
used for any other purpose.

An accused cannot have the benefit under this chapter if he does not opt for plea bargaining.”* This
chapter is not applicable to the proceedings under the juvenile Justice (Care and Protection of Children) Act,

2000.

60. See, Ranbir Singh v. State, (2012} 1 RCR
61. See, Guerrero Lugo Eluia Grissel v.
62. kThomas v. State of Kerala, 2013 Cri L] 825
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Chapter 22

Trial Procedures:

Special Rules of

Scope of the chapter

The chapter is divided into two parts- Part A deals with provisions con- rained in Sections 284 to 290 relating
to commissions for the examination of witnesses; and Part B discusses the provisions of Sections 291 to 299
dealing with certain special rules of evidence to facilitate proof and to reduce the time and expenditure
involved in the production of certain kinds of evidence.

Sections 284 to 290 give the procedure for issuing commissions for the examination of witnesses and for
the execution of such commissions. These provisions are applicable in respect of witnesses in the territories
to which the Code extends. They also apply in case of witnesses in areas in India but outside those territories,
and of witnesses outside India. It may, however, be noted that these provisions have to be sparingly used;
because, as has been held in several cases, examination on commission is an exception rather than the rule.?

The fundamental basic principle of judicial procedure is that the evidence of one party should not be
received against another party without the latter having an opportunity of testing its truthfulness by cross-

examination.'* The provisions of Sections 293: to 299 have, for varied

1. State of Delhi v. Krishnaswamy* (1955; 56 Cri LJ 72: AIR 1954 Punj
294, 295; Dharamanand Pant v. State ofU.P1957 Cri L 894, 898:
AIR 1957 SC 594, 598: Gulabrao v. $.D. Raje, 1973 Cri Lj 948. 950
(Bom); Mohd. Shaft v. Emperor, {1932) 33 Cri Lj

2. Suleman v. State of Gujarat, {1961) 2 Cri Lj 78: AIR 1961 Guj 120. 123.

22,1
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22.2

reasons, created some exceptions to this fundamental basic principle. The exceptions are, however, subject to

certain safeguards.

A. COMMISSIONS FOR THE EXAMINATION OF WITNESSES

Dispensing with the attendance of witness by issuing commission for

his examination

Whenever, in the course of any inquiry, trial or other proceeding under the Code, it appears to a court or
Magistrate that the examination of a witness is necessary for the ends of justice, and that the attendance of
such a witness cannot be procured without an amount of delay, expense or inconvenience which, under the
circumstances of the case, would be unreasonable, the court or Magistrate may dispense with such
attendance and may issue a commission for the examination of the witness in accordance with the provisions
of this chapter. [S. 284(1)]

As a general rule every witness ought to be present in court where the case is tried because of the various
advantages that are derived by such presence not only to the court but also to the accused.’ Therefore, though
the court has got discretion in issuing a commission for the examination of witnesses, that discretion should
be used sparingly and only in the clearest possible case.* As a general rule it may be said that the important
witnesses on whose testimony the case against the accused person has to be established, must be examined in
court and usually the issuing of a commission should be restricted to formal witnesses or such witnesses who
could not be produced without an amount of delay or inconvenience unreasonable in the circumstances of
the case.” The discretion to be used by the court or Magistrate in issuing a commission is a judicial one and
should not be lightly or arbitrarily exercised.’ If the evidence against the accused is recorded in his presence
and in open court, he gets an opportunity to challenge the testimony against him by cross-examination, and
the court is enabled to see the witnesses and observe their demeanour. This aspect is to be borne in mind
while exercising the discretion to issue commissions for the examination of witnesses.

Where the examination of the President or the Vice-President of India or the Governor of a State or the
Administrator of a Union Territory as a witness is necessary for the ends of justice, a commission shall be
issued for the examination of such a witness, [proviso to S. 284(1)] The principle on which this proviso seems
to be based is that the head of the State should not be summoned in court. The proviso is mandatory. Even if

the

> W
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President, the Vice-President or the Governor or the Administrator wishes
to be examined in the court, that cannot be done/

The court may, when issuing a commission for the examination of a
witness for the prosecution, direct that such amount as the court consid-
ers reasonable to meet the expenses of the accused, including the pleader’s
fees, be paid by the prosecution. [S. 284(a)]

The above Section 284(2) gives a discretion to the court, and it may
well be assumed that similar discretion is there to a Magistrate issuing a
commission for the examination of witnesses though the word Magistrate
has not been used in the section. The court or Magistrate has been given
discretion to require payment by the prosecution of such expenses as the
court or Magistrate considers reasonable to enable the accused and his
counsel to participate in the examination on commission. It may be noted
that such payment is however confined to cases where a commission is
issued for the examination of a prosecution witness.

The question whether a complainant can be examined on commission
has been answered in the negative. In a case, the complainant’s request to
be examined on commission due to his old age and ill-health was rejected
by the court asserting that he would not be covered under Section 284 of
the Code. According to the court, the complainant’s privilege as a witness
has to surrender to his duties as a complainant and to the rights of the

8
accused.

Commission to whom to be issued

1) If the witness is within the territories to which this Code extends, the commission shall be directed to the 223
Chief Metropolitan Magistrate or Chief judicial Magistrate, as the case may be, within whose local
jurisdiction the witness is to be found. [S. 285(1)] 2) If the witness is in India, but in a State or an area to
which this Code does not extend, the commission shall be directed to such court or officer as the Central
Government may, by notification, specify in this behalf. [S. 285(2)] 3) If the witness is in a country or place
outside India and arrangements have been made by the Central Government with the Government of such
country or place for taking the evidence of witnesses in relation to criminal matters, the commission shall be
issued in such form, directed to such court or officer, and. sent to such authority for transmission, as the
Central Government may, by notification, prescribe in this behalf. [S. 285(3)]

789

The provisions contained in Sections 285 and 290’ °? of the Code contain complementary provisions for

reciprocal arrangements between the government of our country and the government of a foreign country for

7. qist Report, pp. 32,3-24. para. 40.3.
8. R. Gopalan N4rVv. State, 19S5 Cri Lj 723, 724 (Ker).
9. ForS. 290, see infra, para. 22.6.
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22.4

22.5

commission from courts in India to specified courts in the foreign country for examination of witnesses in
the foreign country and similarly for commissions from specified courts in the foreign country for
examination of witnesses residing in our country.””" When it appears that reciprocal arrangements within
the meaning of Sections 285 and zpo are not made, courts would not make orders in vain for the issue of

commission under Section 285(3}*

Execution of commissions

Upon receipt of the commission, the Chief Metropolitan Magistrate or Chief Judicial Magistrate, or such
Metropolitan or Judicial Magistrate as he may appoint in this behalf, shall summon the witness before him or
proceed to the place where the witness is, and shall take down his evidence in the same manner, and may for
this purpose exercise the same powers, as in trials of warrant-cases under this Code. [S. 286]

The parties to any proceeding under this Code in which a commission is issued may respectively forward
any interrogatories in writing which the court or Magistrate directing the commission may think relevant to
the issue, and it shall be lawful for the Magistrate, court or officer to whom the commission is directed, or to
whom the duty of executing it is delegated, to examine the witness upon such interrogatories. [S. 287(1)]
Generally speaking, witnesses in a criminal case should not be examined on commission except in extreme
cases of delay, expense or inconvenience and in particular the procedure by way of interrogatories should be
resorted to in unavoidable situations.”

Any such party as is referred to above may appear before such Magistrate, court or officer by pleader, or
if not in custody, in person, and may examine, cross-examine and re-examine (as the case may be) the said

witness. [S. 287(2)]

Return of commission

After any commission issued under Section 284 has been duly executed, it shall be returned, together with
the deposition of the witness examined thereunder, to the court or Magistrate issuing the commission; and
the commission, the return thereto and the deposition shall be open at all reasonable times to inspection of
the parties, and may subject to all just exceptions, be read in evidence in the case by either party, and shall

form part of the record. [S. 288(1)]

ow0. Ratilal Bhanji Mitbani v. State of Maharashtra, (1972) 3 SCC 793: 1972
SCC (Cri) 86r. 865: 1972 Cri Lj 1055.
u.  Ibid, 79S.
12.  Dhammcmand Pant v. State oJU.Pig57 Cri L] 894, 898: AIR 1957 SC 594,
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Any deposition so taken, if it satisfies the conditions prescribed by Section 33, Evidence Act, 1872, may
also be received in evidence at any subsequent stage of the case before another court. [S, 288(2)]

Section 33, Evidence Act provides as follows:
33. Relevancy of certain evidence for proving, in subsequent proceeding, the truth of facts
therein stated.—Evidence given by a witness in a judicial proceeding, or before any person
authorised by law to take it, is relevant for the purpose of proving, in a subsequent judicial
proceeding, or in a later stage of the same judicial proceeding, the truth of the facts which it
states, when the witness is dead or cannot be found, or is incapable of giving evidence, or is
kept out of the way by the adverse party, or if his presence cannot he obtained without an
amount of delay or expense which, under the circumstances of the case, the Court considers
unreasonable:

Provided—

that the proceeding was between the same parties or their representatives in interest;

that the adverse party in the first proceeding had the right and opportunity to
cross-examine;

that the questions in issue were substantially the same in the first as in the second
proceeding.

Explanation.—A criminal trial or inquiry shall be deemed to be a proceeding between
the prosecutor and the accused within the meaning of this section.

Execution of foreign commissions 22.6
Section 290 provides as follows:
290. (1) The provisions of Section 286 and so much of Section 287 and Execution of foreign
Section 2S8 as relate to the execution of a commission and its return shall apply commissions in respect of
commissions issued by any of the Courts, judges or Magistrates hereinafter mentioned as they apply to
commission issued under Section 284.
(2) The Courts, Judges and Magistrates referred to in sub-section (1) are—
{a) any such Court, Judge or Magistrate exercising jurisdiction within an area in India to
which this Code does not extend, as the Central Government may, by notification,
specify in this behalf;
(b) any Court, Judge or Magistrate exercising jurisdiction in any such country or place
outside India, as the Central Government may, bynotification, specify in this
behalf, and having authority, under the law in force in that country or place, to
issue commissions for the examination of witnesses in relation to criminal matters.

Adjournment of proceeding 22.7
In every case in which a commission is issued under Section 284" the inquiry, trial or other proceeding

may be adjourned for a specified time ®

13. See supra, para. 22.2 for the contents of S. 284.
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22.8

Identification report of
Magistrate

reasonably sufficient for the execution and return of the commission. [S. 2.80]

B. SPECIAL CIRCUMSTANCES PERMITTING
UNASSAYED EVIDENCE

There are two methods of testing evidence and ensuring that truth comes out
in evidence. The first is by administration of oath and the other is
cross-examination. These are the two most important safeguards against false
testimony and unless evidence is given on oath and is tested by
cross-examination, it is not legally admissible against the party affected.
However, these safeguards have been, to an extent, dispensed within the
circumstances mentioned in Sections 290 to 291. The following paragraphs

will deal with these matters.

Deposition of medical witness

The deposition of a civil surgeon or other medical witness, taken and attested
by a Magistrate in the presence of the accused, or taken on commission under
this chapter, may be given in evidence in any inquiry, trial or other
proceeding under this Code, although the deponent is not called as a witness.
(S. 201}]

The court may;, if it thinks fit, and shall, on the application of the pros-
ecution or the accused, summon and examine any such deponent as to the
subject matter of his deposition. [S. 291(2)]

A new Section 291-A has been inserted by the Criminal Procedure Code

(Amendment) Act, 2005 with effect from 23 June 2006. The section enacts:

(x) Any document purporting to be a report of identification under
the hand of an Executive Magistrate in respect of a person or property may
be used as evidence in any inquiry, trial or other proceeding under this Code,
although such Magistrate is not called as a witness:

Provided that where such report contains a statement of any suspect or
witness to which the provisions of Section 21, Section 32., Section 33, Section
155 or Section 157, as the case may be, of the Indian Evidence Act, 1872 {1 of
1872}, apply, such statement shall not be used under this sub-section except in
accordance with the provisions of those sections.

(2} The court may, if it thinks fit, and shall, on the application of the pros-
ecution or of the accused, summon and examine such Magistrate as to the
subject matter of the said report.

Sections 292 and 293 also came to be amended by Code of Criminal
Procedure (Amendment) Act, 2005"” and Criminal Law (Amendment) Act,

2005. The section emerging from the amendments reads as follows:

14. Suleman v. State of Gujarat, (1961} 2 Cri Lj 78: AIR 1961 Guj 120, 123.

15, S. 25, Code of Criminal Procedure {Amendment) Act, 2005 (25 of 2005)
which amended S. 292, CrPC, 1973 has been omitted by S. 77, Criminal
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Any document purporting to be a report under the hand of any such officer of any Mint, or
of any Note Printing Press, or of any Security Printing Press (including the officer of the
Controller of Stamps and Stationery) or of any Forensic Department or division of Forensic
Science Laboratory or any Government Examiner of Questioned Documents, or any State
Examiner of Questioned Documents, as the case may be, as the Central Government may.
by notification, specify in this behalf, upon any matter or thing duly submitted to him for
examination and report in the course of any proceeding under this Code, may be used as
evidence in any inquiry, trial or other proceeding under this Code, although such officer is
not called as a witness.
The “gazetted officer” mentioned in the earlier version has now been specified. The amendment effected to Section 2.92(3) also specifies the officers
belonging to the Mint, Note Printing Press or Security Press who could give permission to give evidence on information derived from any unpublished
official records to disclose the particulars of test applied by him in the course of examination of the matter.
The deposition of a medical witness, taken and signed in the presence of the accused and attested by a Magistrate, can be given as evidence in any
inquiry or trial even without calling him as a witness. It May, however, be noted that the section confines itself to expert evidence given by a medical

witness as such. The section does not apply to the evidence relating to facts tendered by a person who also happens to be a medical man.""

Evidence of officers of the mint 225

In this regard Section 202 provides as follows:
292. {1} Any document purporting to be a report under the hand of any such Evidence of officers of "[officer of the Mint
or of any Note Printing Press or of any Security Printing the Mint Press (including the officer of the Controller of Stamps
and Stationery) or of any Forensic Department or Division of Forensic Science Laboratory or any Government Examiner of
Questioned Documents or any State Examiner of Questioned Documents, as the case may be,] as the Central Government
may, by notification, specify in this behalf, upon any matter or thing duly submitted to him for examination and report in
the course of any proceeding under this Code, may be used as evidence in any inquiry, trial or other proceeding under this
Code, although such officer is not called as a witness. (2) The Court may, if it thinks fit, summon and examine any such
officer as to the subject- matter of his report: Provided that no such officer shall be summoned to produce any records on
which the report is based.

{3) Without prejudice to the provisions of Sections 123 and 124 of the Indian Evidence

Act, 1872 (1 0f 1872), no such officer shall, ™ [except with the

2,006) (w.e.f16-4-2006).
16.  Warts Khan v. Emperor. (3:941} 42 Cri Lj 483: AIR 1940 Oudh 209, 211.
17. Subs, by Act 2 of 2006, S. ; (w.e.f. 16-4-2006).
IS. Ibid.
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permission of the General Manager or any officer in charge of any Mint or of any Note

Printing Press or of any Security Printing Press or of any Forensic Department or any officer

in charge of the Forensic Science Laboratory or of the Government Examiner of Questioned

Documents Organisation or of the State Examiner of Questioned Documents Organisation,

as the case may be,] be permitted—

(a) to give any evidence derived from any unpublished official records on which the
report is based; or
{b) to disclose the nature or particulars of any test applied by him in the course of the
examination of the matter or thing.

In a number of cases in which the genuineness of a document is assailed, the date of the
manufacture of the sheet of paper on which the document is written or the date of the
manufacture of stamp used becomes a vital issue. While the officers concerned tender the
requisite information after having the documents examined, they cannot disclose details of
their line of investigation or the distinctive marks on the paper or stamps issued in a particular
year, as that might result in a large scale forgery of commercial documents and counterfeiting
of stamps.” It was, therefore, felt necessary to provide that if any such expert is called to court,
he should not be compelled to disclose any confidential information on which the report might
be based, the reason being that the disclosure of such information may facilitate the forging of
currency notes or revenue stamps. The same consideration applies to the officers of the mint.*
The proviso to Section 2.92(2) further provides that no such officer shall be summoned to
produce any records on which the report is based. The reason is obvious. Bringing the records
of the various departments in courts is inconvenient, and may even involve the risk of the
valuable records being stolen or otherwise lost or tampered with.” 3

It may be noted that the section applies only to such gazetted officers as the Central
Government may, by notification in the Official Gazette, specify. The object is that the privilege
conferred by the section should apply to high officers who could be trusted to make a report
with a due sense of responsibility.”* The section undoubtedly affects, to an extent, the normal
legitimate rights of the individual accused person; however, the section can be justified on the
ground that the security of the State and its financial stability are primary and overriding

considerations which must prevail over the rights of the individual.”

19. 2.5th
Report

20. 41st
Report,
21. 25th Report o f the Law
yurlbid, p. 6, para. 13.
23.  lbid, pp- 6-7, para. 13.
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Sections 123 and 124, Evidence Act referred to above relate to restrictions on giving evidence as to the

affairs of State and official communications.

Report of certain government scientific experts 22.10
Section 293 reads as follows:

293. (1) Any document purporting to be a report under the hand of a

Government scientific expert to whom this section applies, upon any matter Reports of certain
or thing duly submitted to him for examination or analysis and report in the Government scientific
course of any proceeding under this Code, may be used as evidence in any experts

inquiry, trial or other proceeding under this Code.

(2) The Court may, if it thinks fit, summon and examine any such expert
as to the subject-matter of his report.

(3) Where any such expert is summoned by a Court and he is unable to
attend personally, he may, unless the Court has expressly directed him to
appear personally, depute any responsible officer working with him to attend
the Court, if such officer is conversant with the facts of the case and can sat-
isfactorily depose in Court on his behalf.

(4) This section applies to the following Government scientific experts,
namely:—

(1a) any Chemical Examiner or Assistant Chemical Examiner to

Government;

(b) the Chief*****[Controller] of Explosives;

ic) the Director of the Finger Print Bureau;

(d) the Director, Haffkeine Institute, Bombay;

(e) the Director %, Deputy Director or Assistant Director] of a Central

Forensic Science Laboratory or a State Forensic Science Laboratory;
f} the Serologist to the Government.
*[(g} any other Government Scientific Expert specified by notification, by the Central
Government for this purpose.]

The section is intended to ensure that an expert covered by this provision is not to be summoned for oral evidence as
a matter of routine at the instance of a party; the court has a discretion in the matter and may summon the witness
only if it is satisfied that it is expedient to do so for the ends of justice. When oral evidence is to be given with
reference to the report of an expert, an officer subordinate to the expert, who is conversant with the facts of the case,
may be deputed unless the court expressly requires the presence of the expert himself.””

The words “duly submitted” in Section 293(1} include within their ambit the mode and manner of the
submission of the sample and its receipt by the Scientific Expert. Consequently, the report with regard to the

manner of submission of the sample for examination and its condition

m

24. Subs, for “Inspector
25. Ins. by CrPC (Amendment) Act, 1978. S. 21.

26. Added by Act 25 of 2005, S. 26{b) (w.e.f. 23-6-2006).
27. Notes on els. 298-306.

by Act 25 of 2,005, S. 26(a) (w.e.f. 2,3-6-2006}.
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would come squarely within the scope of Section 2,934° Therefore, it is not necessary for the prosecution to
examine any or every official concerned within the office of the Chemical Examiner (or other scientific
expert) with regard to the safe custody of the sample therein, and the prosecution's failure to do so would
not introduce any infirmity to its case.”®

The section is open to criticism as the accused person is put in peril of capital or any punishment on a
written report not given on oath and untested by cross-examination.***3°

If a report of the Chemical Examiner does not contain data of the tests or experiments performed by him
and the reasons for his opinion, the objection can only be to the weight attached to the report. Its
admissibility in evidence cannot be challenged.> >*** The probative value of the report depends upon several
circumstances, such as the data available, the method of analysis, the fullness of the conclusion and speaking
generally, the vulnerability to which the examiner’s premise is subject.** It will not be inappropriate to
mention here the critical observations of the Allahabad High Court. The court said:

Whatever may be said of the wisdom of this enactment—contrary as it is to the accumulated legal

experience of centuries of what is necessary for the protection of accused person—nothing is more

certain than that [the] section..., fortunately for accused person, says nothing as to the weight to be
attached to the report.®
Generally speaking, there is nothing wrong in taking the report without examining the examiner; however,
where the reports of the Chemical Analyser and the Serologist which are produced by the prosecution are
conflicting in their substance, the mere production of the reports does not prove anything which can weigh
against the accused person.**

According to the Supreme Court, the reason why the report of the Director of the Finger Print Bureau is
treated as evidence without examining the persons giving the report is that the comparison and
identification of fingerprints has now developed into a science and the results derived therefrom have
reached a stage of exactitude. As long as the report shows that the opinion was based on observations which

lead to a conclusion that

28. Bbagwan Dass v. State of
29. Ibid; seealso, State of Punjab

30. SEe observations of Young j in
31, State v. Ramsingh, g63)1 cri
1j 567: AIR 1963 Bom 68, jC-;
32. State v.

Bhausa,

(2962) 2 Cri Lj

466: AIR 1962
33. Emperor y. Happu, AR 2933
34, Tulsiram Kginu v. State, 1954
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the opinion can be accepted, but should there be any doubt it can always be decided by the calling of the
person making the report.” It has been held by the Supreme Court that the term “Director” in Section
293(4)") includes “Joint Director”.®®

It has been pointed out by the Supreme Court that the report of the Chemical Examiner by itself is not
crucial. The only protection given to it is that it does not require any formal proof. It is open to the court, if it
so desires, to call the Chemical Examiner and examine him.>”

In a murder case, the Chemical Examiner’s report coupled with the opinion of the doctor based on it as

to the cause of death was held sufficient to prove death by poisoning.3®

No formal proof of certain documents 2211
Where the genuineness of any document is not disputed by the parties, such document should be allowed to
be read in evidence without the formal proof of the signature of the person to whom it purports to be signed.
This has been provided by Section 2.94 which reads as follows:
294. (1) Where any document is filed before any Court by the prosecution or the
accused, the particulars of every such document shall be included in a list and the
prosecution or the accused, as the case may be, or the pleader for the prosecution No form.al proof of
or the accused, if any, shall be called upon to admit or deny the genuineness of ~certain documents
each such document.
(2} The list of documents shall be in such form as may be prescribed by the
State Government.
(3) Where the genuineness of any document is not disputed, such document
may be read in evidence in any inquiry, trial or other proceeding under this Code
without proof of the signature of the person to whom it purports to be signed:
Provided that the Court may, in its discretion, require such signature to be
proved.
The section is useful for curtailing avoidable delay and expenditure in the conduct of the criminal
proceedings.
The word “any” appearing before the word “document” in Section 294(1) means an indefinite number and
makes that provision applicable to all documents filed by the prosecution or the accused irrespective of their

nature and character.” For attracting Section 294 it is

35. H.F. Admn. v. Om Prakash. (1972) x SCC
249:1972 SCC (Cri) 88,

s6. Ammini v. State of Kerala, (1998) 2 SCC 301:
37. Bhupinder Singh v. State of Punjab, (1988)
3 SCC 5x3:1988 SCC

8. Ibid.

39.Saddiq v. State, 1981 Cri LJ 379, 380 (All)
(FB); see also,

\limadlaimmar  Ceatn ~f
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22.12

irrelevant whether the documents admitted to be genuine are primary or secondary or substantive or
corroborative.*’

If the prosecution or the accused does not dispute the genuineness of document filed by the opposite party
under Section 294(1), it amounts to an admission that the entire document is true and correct. It means that
the document has been signed by the person by whom it purports to be signed. It also implies the admission as
to the correctness of the contents of the document. Such a document may be read in evidence under Section
294(3). The phrase “read in evidence” means as substantive evidence, which is the evidence adduced to prove a
fact in issue as opposed to the evidence used to discredit a witness or to corroborate his testimony.” Therefore
an injury report filed by the prosecution under Section 294(1} whose genuineness is not disputed by the
accused may be read as substantive evidence under Section 0@ #

In a case the trial court accepted the injury reports prepared by the doctor under Section 294. The doctor
was not examined. The Patna High Court rejected the plea to treat these reports as evidence under Section 294.
The court ruled that these reports could not substitute direct evidence of the doctor. Instead, they could be

used to corroborate or contradict the doctor.”

Affidavits in proof of certain matters

To speed up the trial without affecting its fairness, it has been provided that evidence of a formal character
may be adduced by filing an affidavit of the witness. The relevant provisions in this connection are as follows:

(a) Affidavit in proof of conduct of public servants.—According to Section 295, when any application is
made to any court in the course of any inquiry, trial or other proceeding under this Code, and allegations are
made therein respecting any public servants, the applicant may give evidence of the facts alleged in the
application by affidavit, and the court may, if it thinks fit, order that evidence relating to such facts be so given.
[S. 2.95]

{b) Evidence of forma! character on affidavit.—The evidence of any person whose evidence is of a formal
character may be given by affidavit and may, subject to all just exceptions, be read in evidence in any inquiry,

trial or other proceeding under this Code. [S. 296(1)]

40. sk.
41.
Sadd
iq v.
State
42. ibid,

43. Ram
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The court may. if it thinks fit, and shall, on the application of the pros-
ecution or the accused, summon and examine any such person as to the
facts contained in the affidavit. [S. 296(a)]

The object of providing for Section 296 is to help the court to gain time
and cost besides relieving the witness of his troubles, when all that the
said witness has to say in court relates only to some formal points.*

Besides the two categories of evidence as mentioned in Sections 295

and 296, no other evidence can be adduced by affidavit.* ** 4

(c) Affidavits how made.—Section 297 provides as follows:

297. (1) Affidavits to be used before any Court under this Code may

be sworn Authorities before whom
or affirmed before— affidavits may be sworn

{a) *’[any judge or any Judicial or Executive Magistrate, or]

(b) any Commissioner of Oaths appointed by a High Court or

Court of
Session, or
{c) any notary appointed under the Notaries Act, 1952 (53 0of 1952).
»  Affidavits shall be confined to, and shall state separately, such facts as the
deponent is able to prove from his own knowledge and such facts as he has reasonable
ground to believe to be true, and in the latter case, the deponent shall dearly state the
grounds of such belief.
3  The Court may order any scandalous and irrelevant matter in the affidavit to be
struck out or amended.
An affidavit is a written declaration or statement of facts, made voluntarily, and confirmed by
oath or affirmation of the party making it, taken before an officer having authority to
administer such oath.

Section 297(1) mentions the authorities before whom the affidavit may be sworn or affirmed.

Section 297(2} states the matters to which the affidavits are to be confined and the mode in
which they are to be sworn or affirmed. In a case where it is not stated in the affidavit as to
which portion is sworn on personal know-ledge or on the information received from record or
from any other source, and where the person before whom the affidavit has been presented and
who has verified it has not certified the fact of swearing of affidavit before him and the hour of
swearing nor has it been certified that the affidavit was read out and explained to the deponent

and that he understood the contents thereof, the affidavit cannot be construed to be an

44, State of Punjab v. Naib Din, (2.001) 8 SCC 578: 2,002
45.

M
46. Subs, by Act 45 of 1978, S. 22 for “any judge or
47. Pitamber v. State. 1973 Cri Lj 948, 949-50 (All).
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The affidavits that are required to be filed in the court under the Code have to be

governed by the provisions of Section 297 thereof.** *

2213 Proof of previous conviction or acquittal
Section 298 which provides how a previous conviction or acquittal can be
proved, is as mentioned below:
298. Inany inquiry, trial or other proceeding under this Code, a

Previous conviction or previouS

acquittal how conviction or acquittal may be proved, in addition to any other mode
provided
by any law for the time being in force,—
(a) by an extract certified under the hand of the officer having the
cusrody
of the records of the Court in which such conviction or acquittal
was
held, to be a copy of the sentence or order, or
(b) in case of a conviction, either by a certificate signed by the
officer in
charge of the jail in which the punishment or any part thereof
was
undergone, or by production of the warrant of commitment
under
which the punishment was suffered;
together with, in each of such cases, evidence as to the identity of the
accused
person with the person so convicted or acquitted.
22.14 Proof of previous conviction may become necessary when the question
of awarding enhanced punishment arises, as for instance in cases where
Section 75, Penal Code, i8bo becomes applicable. The modes of proof
provided by Section 298 above are in addition to other modes provided in

. . any other law.
Record of evidence in Y

absence of

Record of evidence in the absence of the accused
According to the normal rule provided in Section 273° all evidence is to be
taken in the presence of the accused. Because of special circumstances,
Section 299 provides an exception to this rule. Section 299 is as follows:
299. (1) If it is proved that an accused person has absconded, and that
there is no immediate prospect of arresting him, the Court competent

48 49 50[

to try
of may, in his absence, examine the witnesses (if any} produced on

or commit for trial,] such person for the offence complained

behalf of the prosecution, and record their depositions and any such

deposition may, on the arrest of such person, be given in evidence
. L . T @ 1.1
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hold an inquiry and examine any witnesses who can give evidence concerning the offence and any depositions so taken may be given in evidence
against any person who is subsequently accused of the offence, if the deponent is dead or incapable of giving evidence or.beyond the limits of India,
The situations in which evidence recorded under sub-sections (1} and (2} of Section 299 can be later utilised, are described in different terms in each

sub-section, but it appears that the distinction is deliberate. Subsection {2} is meant for a case where the offender is unknown and the offence is a serious

sl

The evidence recorded in the case of the trial of a co-accused of the absconder or other persons cannot by ex post facto operation be treated as
evidence recorded under Section 299 for the purpose of utilising it at the trial of the absconder when he is apprehended and tried subsequently. The
prosecution should move the court and prove by evidence before the recording of evidence against the co-accused that certain persons are absconding
and that it is not possible to apprehend them. It is for the court thereafter to give directions that the evidence about to be taken is being taken for the

purpose of being used, if necessary, against the absconder ***

51, See., 41st Report, p, 328, para, 41.8,
52.
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Chapter 23

Judgment

The object and scope of the chapter

The main functions of a criminal court are twofold: i) to decide as to the guilt or innocence of the accused
person tried before it; and 2) if such person is found guilty of any offence, to determine as to the appropriate
punishment or other method of dealing with him. In the earlier chapters the different types of trials were
considered.' In every trial, irrespective of its nature, the court will have to give a judgment in the case at the
conclusion of the trial. The judgment is the final decision of the court, given with reasons, on the question of
the guilt or innocence of the accused person. It also includes the court’s decision as to the punishment the
guilty person has to suffer, or as to the conditions subject to which the offender is to be released without being
punished as such.

The present chapter proposes to deal elaborately with different aspects of judgment. For the sake of clarity
and better analysis of the subject-matter, the chapter has been divided into six parts. Part A deals with form
and contents of judgment; Part B considers the post-conviction orders; Part C discusses the decisions as to
punishment; Part D mentions the precautionary and preventive orders; Part E considers the provisions relating
to compensation and costs; and lastly, Part F deals with the pronouncement of the judgment and other

ancillary matters.

A\ Form ano contents or Junament Language and

contents of judgment

(i) Every judgment shall be written in the language of the court. [S. 354(1} {a}] The language of the court is

determined by the State Government.*

1. See supra, Chaps.
2. See supra, S. 272,

23.1

23.2
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The word "shall” in the above provision indicates that it is mandatory; however, the provision in Section 364" for the translation of the judgment—*“where
the original is recorded in a language different from that of the court”, would suggest that the judgment need not necessarily be written in the language of
the court. Under the Criminal Procedure Code, 1898, judgments were allowed to be written and were in fact written in English; now under the above
provision in the new- Code, though it is obligatory to write judgments in the court language, the old practice of writing judgments in English almost
continues to remain unaffected.

(2) Every judgment shall contain the point or points for determination, the decision thereon and the reasons for the decision. [S. 354(1}(£>}]

Usually the judgment in a criminal case should commence with a statement of facts in respect of which the accused person is charged. The judgment
should indicate a careful analysis and appraisement of the evidence while reaching the conclusions regarding the proof of facts.’* It is the bounden duty of
the Magistrate to produce judgment in a case coming before him which is self-contained and which would show that he has intelligently applied his mind
to the facts of the case and the evidence led therein by the respective parties and a criticism of this evidence justifying the conclusion to which the
Magistrate feels persuaded to come.’ The Supreme Court has also from time to time directed that all orders passed by the courts should be speaking orders

giving reasons for the decision after noting the point at issue.’ This rule applies to judgments on grant of bail also.”

3. See infra, para. 2.3.19; similarly see, S. 363(2) where the court is required to give to the
accused “a translation ... in die language of the court”. This shows that despite the
mandatory provision in S. 3 the judgment can be written in a language other than the
court language.

4. Ramhtt v. Emperor, (1934) 35 Cri L] 919, 925 (All); Panchu Sheikh v. Emperor, (1944) 45

Cri L] 170, 555 AIR 1943 Cal 612, 613.

. Budbia v. Chhoteial, 1966 Cri L] 585; AIR 1966 Raj 122, 125.

. Niranjan Mondal v. State, 1978 Cri Lj 636, 637 (Cal); see also, State of Punjab v. jagdev Singh
Tahvandi, (1984) 1 SCO 596: 1984 SCC (Cri) 135: 1984 Cri LJ 177; Raghunath Laxman
Makadwada v. State of Maharashtra, (1986} 2 SCC go: 1986 SCC (Cri) 108: 1986 Cri LJ 858
and Jawahar Lai Singh v. Naresh Singh, (1987} 2 SCC 222: 1987 SCC (Cri) 347; Ram Karan v.
State of Rajasthan, 1990 Supp SCC 604: 1991 SCC (Cri) 162; State (Delhi A.dmn.) v. Shiv
Kumar, 1990 Supp SCC 673: 1991 SCC (Cri) 158; State of U.P. v. Jagdish Singh, 1990 Supp
SCC 150: 1990 SCC (Cri) 636; Badri v. State of Rajasthan, 1995 Supp (3) SCC 521: 1995 SCC
(Cri) 990; Jshvarbhai Euljibhai Patni v. State of Gujarat, (1995) 1 SCC 178: 1995 SCC (Cri) 222;
Vijayendra Kumar v. State of Bihar, (2005) 9 SCC 252: (2006} r SCC (Cri) 734.

oW

7. Puran v. Rambilas, {2001) 6 SCC 358: 2001 SCC (Cri) 1124;
Ram Govind Upadhyay v. Sudarshan Singh, (2002) 3 SCC
5098: 2002 SCC (Cri) 688; Omar Usman Chamadia v.
A.bdtd, (2004) 13 SCC 234: 2005 SCC (Cri) 157: 2004 Cri Lj
1364; Kalyan Chandra Sarkar v. Rajesh Ranjan, (2004) 7
SCC 528; 2004 SCC (Cri) 1977; Cbaman Lai v. State of U.P.,
(2004) 7 SCC 525: 2004 SCC (Cri) 1974; A.mvari Begum v.
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A criminal trial concerns itself with the question as to whether the accused arraigned at the trial is guilty
of the crime with which he is charged. Crime is an event in real life and is the product of interplay of different
human emotions. In arriving at the conclusion about the guilt of the accused, the court has to judge the
evidence by the yardstick of probabilities, its intrinsic worth and the animus of witnesses. Every case in the
final analysis would have to depend upon its own facts.® It is the plain and bounden duty of the court to
analyse and discuss the evidence in its judgment. Each piece of evidence must be considered and assessed on
its own merits and then accepted or rejected.’ The weight to be attached to the testimony of a witness depends
in a large measure upon various situations. The respectability and the veracity of a witness is not necessarily
dependent on his status in life.”” It is well settled that where witnesses make two inconsistent statements in
their evidence either at one stage or at two stages, the testimony of such witnesses become unreliable and
unworthy of credence and in the absence of special circumstances no conviction can be based on the evidence
of such witnesses." If on the face of it, the evidence is in consonance with probability and consistent with
ordinary human conduct that fits in with the other evidence in the case, there is no reason to discard such
evidence. But if it is otherwise and the evidence is such that it is contrary to natural human conduct and thus
artificial, however, vehement or voluminous it might be, hardly can it be acceptable failing as it does the acid
test.” It may be noted that the prosecution is to prove its case and the falsity of defence cannot establish, it. If
the other circumstances point unfailingly to the guilt of the accused, the falsity of defence can he considered as
an additional link. The prosecution case cannot be said to be proved as a result of failure of an accused person
to prove his plea of alibi.”

The Supreme Court has pointed out that while assessing the evidence given by a witness the Magistrate or
the judge should express his opinion in temperate language usually associated with and reflecting the

impersonal dignity* of judicial restraint.* When the court comes to the

8. State of Punjab v. Jagir Singh, (1974) 3 SCC 277: 1973 SCC (Cri) 8S6, 894-95:

9.  State of U.P. v. Jageshuara, {1983} 2 SCC 305: 1985

SCC (Cri) 417, 429: 1985 Cri Lj 686; see. observations in

Biswanath Ghosh v. State of W.B., (1987} 1 SCC 55: 1987
10. Hazari Lai v. State (Delhi Admn.}, (1980) 2 SCC 390: 198c SCC (Cri) 45S. 464:
11. SurajMai v. State (Delhi Admn,), {1979) 4 SCC 725: 1980 SCC (Cri) 159, 160: 1973
12. Brajabandhu Naikv. State, 1975 Cri Lj 1933., 1937 (Ori).
13. Anam Pradhan v. State, 1982 Cri Lj 15S5, 1590 (Ori).
14. Nageshwar Sri Krishna Ghobe v. State of Maharashtra, {1973) 4 SCC 23: 1973 SCC
(Cri) 664, 672:

1973 Cri Lj 235, 241; see also, State of U.P. v. Moha. Haim, {1964) 1 Cri Lj 549:
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conclusion that it has no jurisdiction to any particular type of proceeding, it should desist from giving a finding
on a particular disputable point.”

In cases depending upon circumstantial evidence there is always the danger that conjecture or suspicion
may take the place of legal proof. Therefore, it would be well to keep in mind the fundamental rule relating to
the proof of guilt based on circumstantial evidence which has been settled by a long line of decisions of the
Supreme Court. In such cases, according to the fundamental rule, the circumstances from which the
conclusion of guilt is to be drawn should in the first instance be fully established, and all the facts so
established should be consistent only with the hypothesis of the guilt of the accused. Again the circumstances
should be of a conclusive nature and tendency and they should be such as to exclude every hypothesis but the
one proposed to be proved. In other words, there must be a chain of evidence so far complete as not to leave
any reasonable ground for a conclusion consistent with the innocence of the accused and it must be such as to
show that within all human probability the act must have been done by the accused.'

According to Section 387, the rules contained in Sections 353 to 365 as to the judgment of a criminal court
of original jurisdiction shall apply to the judgment m appeal of a Court of Session or Chief Judicial Magistrate.
Therefore, even if the appellant and his counsel were absent on the date of hearing of the appeal, it is necessary
for the appellate court to discuss the evidence led in support of the prosecution case and to give reasons for
accepting or rejecting it in view of the abovementioned Section 354(1) (h).” It is relevant to note here that an
appeal will not be refused to be heard in the absence of appellant or his counsel. The appellate court in such
circumstance appoint a counsel and hear the appeal.”® It may also be noted that when the appellate court
agrees with the view of the trial court on the evidence, it is not necessary for the appellate court to repeat the
narration of evidence or to reiterate the reasons given by the trial court; expression of general agreement with
the reasons given by the trial court will ordinarily suffice.”

(3) Every judgment shall specify the offence (if any) of which, and the section of the Penal Code, i860
(IPC) or other law under which,

15. Fakirbhal Chhaganlal v. Ran;it Raiilal, 1982. Cri L] 2161, 2262 (Guj).
16. S.P. Bhatnagar v. State of Maharashtra, (1979) 1 SCC 535: 1979 SCC (Cri) 323, 338: 1979 Cri L]
566, 577;
see also, Hanumant Govind Nargundkar v. State of M.P., 1953
Cri LJ 129: AIR 1952 SC 343; Paluinder Kaur v. State of Punjab,
17. Naresh Kumar v. State ofU. P1981 Cri L] 37S, 379 (All).
18. Siaram Yadau v. State of Bihar, 1989 Cri LJ 1602 (Pat), discussing Supreme Court
decisions in
Shyam Deo Pandeyv. State of Bihar, (1971} 1 SCC 855: 1971 SCC
19. State of Karnataka v. Piemareddy, (1981) 2 SCC 185: 1981 SCC (Cri) 395, 399: 1981 Cri Lj
1019; see
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the accused is convicted and the punishment to which he is sentenced. [S. 354(i)(c)]

‘When the conviction is under the IPC and it is doubtful under which of two sections, or under which of two parts of the same section, of that Code
the offence falls, the court shall distinctly express the same, and pass judgment in the alternative. [S. 354(2)]

The various considerations in specifying the punishment for the offender would be discussed in detail
later.*

(4) If it be a judgment of acquittal, it shall state the offence of which the accused is acquitted and direct that he be set at liberty. [S. 354(i)(d)]
However, if the judgment of acquittal is given on the ground that the accused was insane at the time at which he is alleged to have committed the offence
charged, the accused shall not be set at liberty by the judgment of acquittal. For such cases special provisions have been made in the Code.

We have already discussed the special provisions in respect of cases where the accused person is incapable of making his defence because of
unsoundness of mind at the time of inquiry or trial.” But when the accused appears to be of sound mind at the time of inquiry or trial, and the Magistrate is
satisfied from the evidence given before him that there is reason to believe that the accused committed an act, which, if he had been of sound mind, would
have been an offence, and that he was, at the time when the act was committed, by reason of unsoundness of mind, incapable of knowing the nature of the
act or that it was wrong or contrary to law, Section 333 requires the Magistrate to proceed with the case, and, if the accused ought to be tried by a Court of
Session, to commit him for trial before the Court of Session.

‘Whenever any person is acquitted upon the ground that, at the time at which he is alleged to have committed an offence, he was, by reason of
unsoundness of mind, incapable of knowing the nature of the act alleged as constituting the offence, or that it was wrong or contrary to law, the finding
shall state specifically whether he committed the act or not. [S. 334] Section 335 then provides for the detention in safe custody of persons acquitted on such
ground. Section 335 is as follows:

335. (1) Whenever the finding states that the accused person committed the act alleged, the Magistrate or Court before whom or which the trial has

been held, shall, if such act would, but for the incapacity found, have constituted an offence,—

(a)  order such person to be detained in safe custody in such place and manner as the Magistrate or Court thinks fit, or

(b) order such person to be delivered to any relative or friend of such person.

Person acquitted on such
ground to he detained in
safe custody

20. See
21. See
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(2) No order for the detention of the accused in a lunatic asylum shall be made under
clause (a) of sub-section (i) otherwise than in accordance with such rules as the State
Government may have made under the Indian Lunacy Act, 1912 (4 of 1912).

(3} No order for the delivery of the accused to a relative or friend shall be made under
clause {b} of sub-section (1), except upon the application of such relative or friend and on his
giving security to the satisfaction of the Magistrate or Court that the person delivered shall—

(@) be properly taken care of and prevented from doing injury to himself or to any other

person;

(b) be produced for the inspection of such officer, and at such times and places, as the

State Government may direct.
(4) The Magistrate or Court shall report to the State Government the action taken
under sub-section (i).
The primary object of the detention order under Section 335 is rehabilitation of the accused
(now acquitted) and to prevent any trouble if he should relapse into insanity.”

Sections 336, 33S and 339 are related sections which deal with the powers of officers to
discharge persons detained as above and the procedure to be followed when such persons are
declared fit to be released. These sections have already been discussed in another context in

para. 14.8 and the same need not be reproduced here once again.

233 Judgments in abridged forms
Instead of recording the judgments in usual manner provided by Section 354 as mentioned in
para. 23.2 above, the judgments given by the Metropolitan Magistrates or in summary trials are
required to be recorded in specified abridged forms.
(1) A Metropolitan Magistrate shall record the following particulars while giving a
judgment.
{a) the serial number of the case;
(b) the date of the commission of the offence;
(e) the name of complainant (if any);
(d) the name of the accused persons, and his parentage and residence;
(e) the offence complained of or proved;
(/) the plea of the accused and his examination (if any);
(g9) the final order;
(h) the date of such order;
(i) in all cases in which an appeal lies from the final order either under Section 373

or under Section 374(3), a brief statement of the reasons for the decision. [S.

355]

22. See, 41 sE Report, p. 2,92, para. 34-5.
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Section 373 referred to above in clause {i) deals with appeals from orders requiring security or
refusal to accept or rejecting surety for keeping peace or good behaviour; and Section 374(3)
inter alia deals with appeals by persons convicted on trial held by a Metropolitan Magistrate. In
other words, according to clause (i) above, a Metropolitan Magistrate is required to give a brief
statement of the reasons for his decision in all cases in which an appeal lies.

(a) judgments in summary trials are not required to be recorded in the manner mentioned in Section
354 and discussed in para 23.1 above. The record and judgment in summary trials must be in the
specified abridged form as provided by Sections 263 to 265. These sections have already been

discussed in paras 2115, "6 and 21.17 snd the same need not be repeated here.

B. POST-CONVICTION ORDERS IN LIEU OF PUNISHMENT

Post-conviction dilemma 234
As observed by the Supreme Court, guilt once established, the punitive dilemma begins,”***> The Code
provides that in every trial when the accused is found guilty and convicted, the court shall proceed to pass
sentence on him.”** This mandatory rule has two exceptions of which one is rather technical or formal in
nature. The exceptions are: 1) In trials of warrant cases and summons cases, whenever a Magistrate is of
opinion, after hearing the evidence, that the accused is guilty and that he ought to receive a punishment
different in kind from, or more severe than, that which such Magistrate is empowered to inflict, he may
record the opinion and submit his proceedings to the Chief judicial Magistrate. The Chief judicial Magistrate
then shall proceed to pass such judgment, sentence or order in the case as he thinks fit.”® This is not really an
exception because the provision only enables the Magistrate to get the post-conviction orders passed by a
court of wider competence and authority. 2) In cases where the court considers it desirable to proceed in
accordance with the provisions of Section 360 the court may, having regard to the age, character, antecedents
or physical or mental condition of the offender and to the circumstances in which the offence was committed,
instead of sentencing the accused person to any punishment, release him after admonition or on probation of
good conduct. Section 360 would be considered later in para. 23.5. According to Section 19, Probation of
Offenders Act, 1958, [read with S. 8(1}, General Clauses Act, 1897] Section 360 of the Code would, cease to
apply to the States or parts thereof In which that Act is

23. Ediga knamma v. State of A.P., (1974) 4 $CC 443:1974 SCC (Cri) 479, 485: 1974 Cri
Lj 683/686.

24. See supra. Ss. £35(2.}. 2.48(2,), 2,55(2,), paras. 19.7(6), zo.n(a}, 21.6(b).

25. See supra, note 13, and supra, S. 325, para. jA.",{a)[j).
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brought into force.” The Probation of Offenders Act is much wider in its sweep with its special emphasis on
the reformation and rehabilitation of the offenders. Notwithstanding anything contained in any other law for
the time being in force, the Act enables the court to release offenders after admonition or on probation of
good conduct under certain circumstances.

It may be noted that in view of Sections iS and 19, Probation of Offenders Act, 1958 neither the provisions
of that Act, nor of Section 360 of the Code would apply to the cases under Section 5(2), Prevention of the
Corruption Act, 1947.”7

Thus, when the court finds an accused guilty it has got rhe discretion either to punish the offender or to
release him after admonition or on probation of good conduct under Section 360 or under Sections 3 and 4,
Probation of Offenders Act. The question Is what considerations should weigh with the court and how the
court is to exercise the discretion. The discretion, to an extent, is canalised by the provisions of Section 360

and Section 361, Criminal Procedure Code, 1973 (CrPC) and the Probation of Offenders Act.

Guidelines for the exercise of the discretion not to punish
There has been an increasing emphasis on the reformation and rehabilitation of the offender as a useful and
self-reliant member of society without subjecting him to the deleterious effects of jail life.® On the other
hand, there are occasions when an offender is so antisocial that his immediate and sometimes prolonged
confinement is the best assurance of society’s protection. In such cases, the consideration of rehabilitation has
to give way, because of the paramount need for rhe protection of society.* In such cases the kindly application
of the probation principle is negatived by the imperatives of social defence and the improbabilities of moral
pros- elytisation.>* These conflicting demands make the exercise of the discretion, to punish or not to punish,
exceedingly difficult. Some statutory guidelines in this connection have been given in Sections 360, 361 CrPC
and the Probation of Offenders Act.

{a} Circumstances in which an offender may be released on probation of good conduct or after

admonition.—Section 360 provides as follows:

26. Pushkar Raj v. State of Punjab, 1981 Cri Lj 1910, 191
(P&H'i; State of Punjab v. Harbans Lai, 1983 Cr; LJ
13 (PScH); State of Kerala v. Chellappan George,
1983 Cri Lj 1780: 1983 KLT 811; see also, Daljit Singh
v. State of Punjab, (2.006} 6 SCC 159: (2006) 3 SCC
27. Gurbaehan Singh v. State of Punjab, 1980 Cri Lj 417, 421
2$. See, Statement of Objects and Reasons appended to the Probation of
29. See, the observations of the Law Commission of
India in its 47th Report on “The Trial and
30. See, observations of Krishna Iyer j in Pyarali K.
Tejani v. Mahadeo Ramchandra Dange, (1974)
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360. (1) When any person not under twenty-one years of age is convicted of an offence Order to release on p
punishable with fine only or with imprisonment for a term of seven years or less, or when rob a lion of good
any person under twenty-one years of age or any woman is convicted of an offence not conduct or after
punishable with death or imprisonment for life, and no previous conviction is proved against admonition
the offender, if it appears to the Court before which he is convicted, regard being had to the
age, character or antecedents of the offender, and to the circumstances in which the offence
was committed, that it is expedient that the offender should be released on probation of
good conduct, the Court may, instead of sentencing him at once to any punishment, direct
that he be released on his entering into a bond, with or without sureties, to appear and
receive sentence when called upon during such period {not exceeding three years) as the
Court may direct and in the meantime to keep the peace and be of good behaviour:

Provided that where an)’ first offender is convicted by a Magistrate of the second class
not specially empowered by the High Court, and the Magistrate is of opinion that the powers
conferred by this section should be exercised, he shall record his opinion to that effect, and
submit the proceedings to a Magistrate of the first class, forwarding the accused to, or taking
bail for his appearance before such Magistrate, who shall dispose of the case in the manner
provided by sub-section (2).

(2) Where proceedings are submitted to a Magistrate of the first class as provided by
sub-section (1), such Magistrate may thereupon pass such sentence or make such order as he
might have passed or made if the case had originally been heard by him, and, if he thinks
further inquiry or additional evidence on any point to be necessary, he may make such
inquiry or take such evidence himself or direct such inquiry or evidence to be made or taken.

(3) In any case in which a person is convicted of theft, theft in a building, dishonest
misappropriation, cheating or any offence under the Indian Penal Code (45 of i860)
punishable with not more than two years’ imprisonment or any offence punishable with fine
only and no previous conviction is proved against him, the Court before which he is so
convicted may, if it thinks fit, having regard to the age, character, antecedents or physical or
mental condition of the offender and to the trivial nature of the offence or any extenuating
circumstances under which the offence was committed, instead of sentencing him to any
punishment, release him after due admonition,

{4) An order under this section may be made by any Appellate Court or by the High
Court or Court of Session when exercising its powers of revision.

{5) When an order has been made under this section in respect of any offender, the
High Court or Court of Session may, on appeal when there is a right of appeal to such Court,
or when exercising its powers of revision, set aside such order, and in lieu thereof pass
sentence on such offender according to law:

Provided that the High Court or Court of Session shall not under this sub-section inflict
a greater punishment than might have been inflicted by the Court by which the offender was
convicted.

{6) The provisions of Sections 121, 124 and 373 shall, so far as may be, apply in the case of
sureties offered in pursuance of the provisions of this section.
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(7) The Court, before directing the release of an offender under subsection (r),
shall be satisfied that an offender or his surety {if any) has a fixed place of abode or
regular occupation in the place for which the Court acts or in which the offender is
likely to live during the period named for the observance of the conditions.

(8) If the Court which convicted the offender, or a Court which could have
dealt with the offender in respect of his original offence, is satisfied that the
offender has failed to observe any of the conditions of his recognizance, it may
issue a warrant for his apprehension.

(9) An offender, when apprehended on any such warrant, shall be brought
forthwith before the Court issuing the warrant, and such Court may either remand
him in custody until the case is heard or admit him to bail with a sufficient surety
conditioned on his appearing for sentence and such Court may, after hearing the
case, pass sentence.

(10) Nothing in this section shall affect the provisions of the Probation of
Offenders Act, 1958 {2.0 of 1958), or the Children Act, i960 (60 of i960), or any
other law for the time being in force for the treatment, training or rehabilitation of
youthful offenders.

Sections 1z1, 124 and 373 referred to in sub-section (6) above respectively deal with power to
reject sureties, security for unexpired period of bond, and appeal from orders requiring security
or refusal to accept or rejecting surety for keeping peace or good behaviour.

Offenders with any previous conviction or those found guilty of any offence punishable with
death or imprisonment for life are totally beyond the purview of the section. Sub-section (i)
gives discretion to the court to release an offender on probation of good conduct provided the
offender is i) a woman, or u) a person below 2.1 years of age, or Hi) a male person of zr years of
age or above who is not guilty of an offence punishable with more than seven years’
imprisonment. From this it will be clear that the section tries to reform the criminals by treating
them leniently only in those cases where there is no serious danger or threat to the protection of
society. Again, the court is to use the discretion given in this respect judicially and having regard
to the age, character and antecedents of the offender, and to the circumstances in which the
offence was committed.” The section is intended to be used to prevent young persons from
being committed to jail, where they may associate with hardened criminals, who may lead them
further along the path of crime, and to help even men of more mature years, who for the first
time may have committed crimes through ignorance, or inadvertence or the bad influence of

others and who, but for such lapses, might be expected to be good citizens.” It is

3. Mohd. Han't/ v. Emperor, (1942) 43 Cri L] 754: AIR 1942
Bom 215; Emperor v. Dukalba, (1933) 34 Cri LJ 271 (Nag
JCC); Public Prosecutor v. Madathi, (1942} 43 Cri Lj 671:
AIR 1942 Mad 415(2); See also, observations in DUbag
Singh v. State of Punjab, {1979) 2 SCC 103: 1979 SCC (Cri)

32. See, Jamal Hat] v. State of Tripura, (2006) 9 SCC 757.
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not intended that this section should be applied to experienced men of the world who deliberately flout the
law and commit offences.”

It is interesting to see how the courts in India have been applying Section 360 of the Code and the
provisions of the Probation of Offenders Act. In Ramji Missar v. State of Bihar®, while considering the
question of extending the benefit of probation, it was held by a four-judge Bench of the Supreme Court that
the question of the age of the person is relevant not for the purpose of determining his guilt but only for the
purpose of the punishment which he should suffer for the offence of which he has been found, on the
evidence, guilty. The object of the Probation of Offenders Act, 1958 was identified as to prevent the turning of
youthful offenders into criminal by their association with hardened criminals of mature age within the walls of
a prison. The method adopted is to attempt their possible reformation instead of inflicting on them the
normal punishment for their crime. If this were borne in mind it would be clear that the age referred to by the
opening words of Section 6(1) should be that when the court Is dealing with the offender, that being the point
of time the court has to choose between the two alternatives which the Act in supersession of the normal
penal law vests in it, Viz., sentence the offender to imprisonment or to apply to him the provisions of Section
6(1) of the Act. Another question was whether the age of the offender is to be reckoned as at the date of the
judgment of the trial judge or is it the date when the accused is, for the first time, in a position to claim the
benefit of Section 6. The court opined that on the terms of the section, on grounds of logic as well as on the
theory that the order passed by an appellate court is the correct order which the trial court should have
passed, the crucial date must be that upon which the trial court had to deal with the offender. The courts
mentioned in Section 6(1} are held to include appellate and revisional courts. They are empowered to exercise
jurisdiction conferred on courts not only under Sections 3 and 4 but also under Section 6, Probation of
Offenders Act, 1958. The negligent driving of a scooter leading to the death of an innocent person made the
Punjab and Haryana High Court to refuse to give the benefit of Section 360 to the accused.®3*¥ Whereas the
lapse of more than 17 years after the murder did not move the Gauhati High Court to give the benefit of
probation to the accused who though got married and had children by the time of conviction, was responsible
for the loss of husband of a young girl.**¥” However, the delay in trial depriving the accused of his right to
speedy trial came to be considered by the Punjab and Haryana High Court for giving probation to the

accused.”’ The Patna High Court

33. B.Titus, re. 1942) 43 Cri Lj 3: AIR 1941 Mad
720, 723-24; Ibrahim v. State, 1974 Cri Lj 993
34. AIR 1963 SC 1088.
35. Kuhuant Singh v. State of Punjab, 1997 Cri L] 2055 (P&H).
6. State of Tripura v. Swap an Dey, 1997 Cri Lj 2032 (Gau).

37. Wakil Chand v. State of Punjab, 1997 Cri Lj 1743 (P&H).
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refused the benefit of Section 360 to an accused who took law into his hands.?® In a serious case where the
accused was convicted for attempt to commit rape under Section 376 read with Section su IPC the Supreme
Court chose to give the accused the benefit of probation considering the punishment for attempt to commit rape
as 10 years by taking life imprisonment to be for 2.0 years as per Section 57 IPC and then by virtue of Section 51
IPC taking its half, i.e. 10 years as the punishment for the offence under Section 376 read with Section 51 IPC.*

The words “death or imprisonment for life” ate to be interpreted disjunctively.*

Sub-section (3) is applicable only in respect of the specified offences and such other offences under the IPC
which are not punishable with more than two years’ imprisonment. Under this sub-section the court has got the
discretion to release the offender after admonition instead of sentencing him to any punishment. While
exercising the discretion the court should take into consideration the age, character, antecedents or physical or
mental condition of the offender and the trivial nature of the offence or any extenuating circumstances under
which the offence was committed.

If Section 360 is replaced by the Probation of Offenders Act, as seen above in para. 13.4, the offender can be
still released after admonition or on probation of good conduct under Sections 3 and 4 of that Act which are
wider in their scope rhan the provisions of Section 360. But here again the court will have to use discretion on
the same lines as in cases under Section 360.

[b)  Ordinarily no imprisonment to young offenders.—As seen in the preceding discussion, the court has
full discretion to pass sentence on the convicted person or to release him under Section 360 of the Code or under
the Probation of Offenders Act. This discretion, however, is to an extent restricted in favour of young offenders
below 21 years of age. According to Section 6, Probation of Offenders Act, if the court finds such young offender
guilty of an offence punishable with imprisonment (but not with imprisonment for life), it shall not sentence
him to imprisonment without satisfying itself that it would not be desirable to release the offender under Section
3 or Section 4, Probation of Offenders Act; and if the court passes any sentence of imprisonment on such
offender, it shall record its reasons for doing so.

(c)  Special directive to courts to use non-punitive measures.—The discretion to sentence a convicted

person to any punishment authorised by

8. Bimai Bam v. State of Bihar, 1997 Cri Lj 2846 (Pat).

39. State of Haryana v. Prem Chand, (1997) 7 SCC 756: 1997

a0. Emperor v. fanku (1932.) 53 Cri Lj 844; AIR 1932. Nag 130;
Chetti v. State of M.P., 1959 Cri LJ 989: AIR Tg59 MP 2.91
-Jogi Nahak v. State, (1965) z Cri Lj 51: AIR 1965 Ori 106;
Som Math Pun v. State of Rajasthan, (197)) 1 SCC 630: 1971
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law has been considerably narrowed down by Section 361. The section reads as follows:

361. Where in any case the Court could have dealt with,— Special reasons to be.

recorded in certain
Probation of Offenders Act, 1958 (zo 0f 1958}, or (b) a youthful offender cases

{a) an accused person under Section 360 or under the provisions of the

under the Children Act, i960 (60 of i960)*, or any other law for the time
being in force for the treatment, training or rehabilitation of youthful
offenders,

but has not done so, it shall record in its judgment the special reasons for not

having done so.

The section clearly requires that the court shall normally deal with the offenders under Section
360 or under the Probation of Offenders Act, or in case of youthful offenders under laws for the
treatment, training or rehabilitation of youthful offenders; in case the court chooses to do
otherwise and to pass any sentence on the offender, that could be possible only for special
reasons to be recorded in its judgment.

It is well settled that the provisions of Sections 360 and 361 are mandatory in nature,* and
the mere prescription of the minimum sentence under Section 61(1)(c), Punjab Excise Act, 1914%,
or under Section 397 I[PC*, is no bar to the applicability of Sections 360 and 361 and the same is
not a special reason for denying the benefit of probation to a person convicted thereunder.*

As observed earlier, Section 6, Probation of Offenders Act, restricts the discretion of the
court only if it wants to sentence a young offender to imprisonment. The rationale of that
provision has been explained by the Supreme Court in several of its decisions. It has been

observed:

The object of the Act is to prevent the conversion of youthful offenders into obdurate criminals as a result
of their association with hardened criminals of mature age in case the youthful offenders are sentenced to
undergo imprisonment in jail.**
Section 361, however, goes far beyond this objective. Even if the court wants to award a sentence
of fine only, the section will discourage it by- making it obligatory for the court to record special

reasons for not dealing with the offender under Section 360 or under the Probation of Offenders

41. At present the juvenile justice {Care and
Protection of Children} Act, 2000 consolidating
the law relating to juveniles in conflict with law

42. Joginder Singh v. State of Punjab, 1980 Cri Lj

1218, 1220 (P&H) (FB); see also, Surendra

Kumar v. State of Rajasthan, {1979) 4 SCC 718:
43. Jogindei' Singh v. State of Punjab, 19So Cri Lj 1218, 1224 {P&H} (FB).
44. Mohinder Singh v. State of H.P., 1980 Cri Lj (NOC) 127: ILR 1979 HP 470.
45. Joginder Singh v. State of Punjab, 1980 Cri Lj 1218, 1224 {P&H} (FB).
46. Jugal Kishore Prasad v. State of Bihar, {1972} 2 SCC 633: 1973 SCC {Cri)
48, 51:1973



614 Chapter 23 Judgment

https://t.me/LawCollegeNotes_Stuffs

Act. Again, unlike Section 6, Probation of Offenders Act, Section 361 restricts the judicial discretion even in
case of persons who are above 21 years of age and are quite grown-up. Further, Section 360 is applicable only
in respect of first offenders; Section 4, Probation of Offenders Act allows the court to grant probation benefits
to a person with previous conviction, but Section 361 requires the court to give probation benefits to an
offender with previous conviction unless there are special reasons for not granting such benefits.

The “special reasons” contemplated by Section 361 must be such as to compel the court to hold that it is
impossible to reform and rehabilitate the offender after examining the matter with due regard to the age,
character and antecedents of the offender and the circumstances in which the offence was committed. This is
some indication by the legislature that reformation and rehabilitation of offenders and not mere deterrence,
are now among the foremost objects of the administration of criminal justice in our country. The personality
of the offender as revealed by his age, character, antecedents and other circumstances and the tractability of
the offender to reform must necessarily play the most prominent role in determining the sentence to be
awarded. Special reasons must have some relation to these factors.*’

The omission to record special reasons as required by Section 361 is an irregularity and may require the
court of appeal or revision to set aside the sentence passed by the lower court if the irregularity has occasioned
a failure of justice.*® However, it is not yet clear under what circumstances the non-compliance with Section
361 would be considered to have resulted in failure of justice. Where the trial court has not given any

opportunity to the accused to be heard on the question of sentence as required by Section 235(2)* *°

or
Section 248(2)" *', and has also failed to comply with the requirements of Section 361, it would, it is submitted,
be a case where the sentence will have to be set aside on the ground of failure of justice. It may be pertinent
here to take note of the decision of the Supreme Court in Santa Singh v. State of Punjab**. In that case it was
observed by Fazal Ali ] in his concurring judgment:
Having regard to the object and the setting in which the new provision of Section
235(2) [and of Section 248(2)] was inserted in the 1973 Code there can be no doubt
that it is one of the most fundamental parts of the criminal procedure and
non-compliance thereof will ex facie vitiate the order [of sentence]. Even if it be
regarded as an irregularity the prejudice caused to the accused

47. Bisbnu Deo Shaia v. State of W.B., {1979} 3
SCC 714: 1979 SCC (Cri) 817, 82,7-2.8: 1979 Cri
Lj 841, 848; see also, Satar Masiah v. State,
48.  See supra, S, 46s, para. 7.9(c).
49. See supra, para.
50. See supra, para. 20.1(a).
51.  {1976) 4 SCC 190: 1976 SCC (Cri) 546: 1976 Cri Lj 1875.
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would be inherent and implicit because of the infraction of the rules of natural justice which have been

incorporated in this statutory provision, because the accused has been completely deprived of an

opportunity to represent to the court regarding the proposed sentence and which manifestly results in a

serious failure of justice.”

The benefit of probation can be denied only if there are special reasons which are required to be recorded by
the court; and it has been held that it is the duty of the court to consider why compliance of Section 360 could
be dispensed with even if the accused did not make any such request for his release on probation?’

In one case, the Allahabad High Court took a narrow view of Section 361. In that case the accused aged 35
and a first offender, was convicted and sentenced to one year’s imprisonment under Section 25, Arms Act. No
reasons were recorded by the trial court for not giving the benefits of Section 360 to the offender though that
section was apparently applicable. The High Court found that as there was no mitigating factor in the
circumstances in which the offence was committed, it was not a case which could be dealt with under Section
360. The court observed, “If in these circumstances the courts below did not give special reasons for not acting
under Section 360, their judgments on the question of sentence cannot be treated as erroneous”.* It is
submitted that the narrow view taken by the High Court of Section 361 seems to be against the spirit of that

section and is not likely to be sustained in future.

Exercise of judicial discretion in sentencing without adequate knowledge about the
offender

A proper sentence is the amalgam of many factors such as the nature of the offence; the
circumstances—extenuating or aggravating—of the offence; the prior criminal record, if any, of the offender;
the age of the offender; the record of the offender as to employment; the background of the offender with
reference to education, home life, sobriety and social adjustment; the emotional and mental condition of the
offender; the prospects for the rehabilitation of the offender; the possibility of return of the offender to a
normal life in the community; the possibility of treatment or training of the offender; the possibility that the
sentence may serve as a deterrent to crime by the offender or by others and the current community need, if
any, for such deterrent in respect to the particular type of offence. These are factors which have to be taken

into account by the court in deciding upon the appropriate sentence.”

52. Ibid, 555-56 [SCC (Cri)].

53. Jai Parkasb v. State, 1979 Cri L 167, 169-70 (Del}.

54. Khalil v. State, 1976 Cri Lj 465, 466 (All).

55. Santa Singh v. State of Punjab, (1976) 4 SCC190:
1976 SCC (Cri) 546, 550: 1976 Cri 1] 1S75 per Bhagwati j.

23.6
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Modem penology regards crime and criminal as equally material when the right sentence has to be picked
out. However, in our processual system there is neither comprehensive provision nor adequate machinery for
collection and presentation of the social and personal data of the culprit to the extent required in the verdict
of the sentence. > While considering the question whether the offender instead of being punished, should be
released after admonition or on probation of good conduct, the court has to take into consideration the
character and the antecedents of the offender.

However, the court is more or less without any means to know the offender’s individual make-up and his
social background. The Supreme Court has rightly observed:

The Court’s approach has ar once to be socially informed and personalised. Unfortunately, the meaningful

collection and presentation of the penological facts bearing on the background of the individual, the

dimension of damage, the social milieu and what not—these are not provided in the Code and we have to

make intelligent hunches on the basis of materials adduced to prove guilt.>* >
The Code no doubt provides by Sections 2.35(2} and 248(2} that if the accused, in a trial before a Court of
Session or in a trial of warrant case by a Magistrate, is found guilty and the court or the Magistrate does not
proceed in accordance with the provisions of Section 360, the court or Magistrate shall hear the accused on
the question of sentence and then pass sentence on him according to law. The word “hear” has been used to
give an opportunity to the accused to place before the court or the Magistrate the various circumstances
bearing on the sentence to be passed against him. The hearing contemplated by Sections 235(2) and 248(2) is
not confined merely to hearing of oral submissions, but it is also intended to give an opportunity to the
prosecution and the accused to place before the court facts and material relating to various factors bearing on
the question of sentence and if they are contested by either side then to produce evidence for the purpose of

56 5758

establishing the same. Of course, as cautioned by the Supreme Court, care would have to be taken by the

court to see that this hearing on the question of sentence is not abused and turned into an instrument for
unduly protracting the proceedings. The claim of due and proper hearing would have to be harmonised with

the requirement of expeditious disposal of proceedings.”® The non-compliance with

56. Ediga Anamma v. State of A.?., (974) 4 5CC 445: 1974
SCC (Cri) 479, 485 1974 Cri Lj 685, 686; SE€ @S0, observations
in Rajendra Prasad v. State of U.P., ag79) 5 scc
57. Pyarali K. Tejani v. Mahadeo Ramchandra
Dange, (1974) 15CC 167; 1974 SCC (Cri) 7. 99974 4 33>
58. Santa Singh v. State of Punjab, g76} 4 scC 190: 1976 SCC (Cri) 546. 551;
1976 Crilj
59. Ibid. See also supra, paras. 19.71b}, z0.ri[a).
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the requirement of Section 235(2) or of Section 248(2) amounts to bypassing
an important stage of the trial and omitting it altogether so that the trial

60 61

cannot he said to be that contemplated in the Code.”” Such a non-

compliance cannot be considered as a mere irregularity in the course of the

60 6 . .
°® It is much more serious and would be

trial curable under Section 465.
considered as vitiating the order of sentence particularly in those cases

where the accused is deprived of the chance of getting a lesser sentence due
to such absence of hearing. Secondly, when no opportunity has been given to
the accused to produce material and make submissions in regard to the
sentence to be imposed on him, failure of justice must be regarded as
implicit, and Section 465 cannot have any application in such a case.”*

Strictly speaking, the provision as to hearing the accused on the question
of sentence applies only after the decision of court not to release the offender
under Section 360 has been taken. The provision is not, therefore, helpful for
making a decision as to the release of the offender under Section 360.
Secondly, the provision has been made only in respect of trials before a Court
of Session and trials of warrant cases by Magistrates and does not apply to
other trials.

Wherever the Probation of Offenders Act is applicable, the court can call
for the report of the probation officer who would then be under a duty “to
inquire, in accordance with any directions of a court, into the circumstances
or home surroundings of any person accused of an offence with a view to
assist the court in determining the most suitable method of dealing with
him, and submit reports to the court™.% %%

Consideration, of report of probation officer is a condition precedent to
the release of accused. Although the court is not bound by such a report hut
it must call for it before it comes to its conclusion. Release without such a

report would be illegal %%

C = DECISIONS AS TO PUNISHMENTS

Judicial discretion in sentencing

If in a trial the court finds the accused guilty and does not release him after

Decisions as to Punishments 617

23.7

admonition or on probation of good conduct, it shall, after hearing the accused on the

Question of sentenced pass sentence upon him

60. See., observations in AUauddin Milan . Slate of
Bihar, (1989) 5 SCC 5: 1989 SCC (Cri) 490: 1989 Cri Lj 1466:
Suryamoorthi v. Govmdaswamy. (8o) 3 SCC 24:

61.  For the rev; of C 465, SE€ SUPIA, para. 7.9(C).

62. Santa Singh o Stale of Punjab, (976) 4 ScC 190: 1976 SCC (Cri) 546. 553: 1976

Cnlj
63. SEe, .14, Probation of Offenders Act, 1958.

64. MCD v.State of Delhi, (2.005} 4 SCC 605: 2.005 (Cri) 1322: 2005 Cri Lj 3077
65. This clause is applicable only in cases of trials before a Court of Session and trials

of warrant cases by Magistrates. SE€ SUPIQ, Ss. 235(2), 248(2), paras, 19.7(D), 20
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according to law.®® Criminal courts have powers to pass only such sentences as are authorised by law.” The
IPC provides six types of punishments—death, imprisonment for life, imprisonment (rigorous or simple},
forfeiture of property, and fine.”® These are the main punishments provided by our criminal law system
though occasionally certain disabilities like cancellation of licences, debarring to hold some elective offices,
etc. may be provided as additional punishments under special laws.

The IPC and other penal laws normally prescribe the maximum punishment awardable in respect of each
offence and then leave it to the discretion of the court to pass suitable sentence within such maximum limit.
The policy of our criminal law as regards all crimes, including the crime of murder, is to fix a maximum
penalty—the same being intended for the worst cases, leaving a very wide discretion in the matter of
punishment to the judge.® In this connection the Supreme Court has observed:

The policy of the law in giving a very wide discretion in the matter of punishment to the judge has its

origin in the impossibility of laying down standards. Take, for example, the offence of Criminal Breach of

Trust punishable under Section 409 of the Indian Penal Code. The maximum punishment prescribed for

the offence is imprisonment for life. The minimum could be as low as one day’s imprisonment and fine. It

is obvious that if any standards were to be laid down with regard to several kinds of breaches of trust by
the persons referred in that section, that would be an impossible task. Ail that could be reasonably done
by the Legislature is to tell the Judges that between the maximum and minimum prescribed for an offence,
they should, on balancing the aggravating and mitigating circumstances as disclosed in the case, judicially
decide what would be the appropriate sentence.”
The question of punishment poses a complex problem which requires a working compromise between the
competing views based on reformative, deterrent and retributive theories of punishments. The Supreme Court
has had enough opportunities to deal with this exercise. In Shailesb Jasvantbhai v. State of Gujarat™,
reiterating the need for the courts to adopt suitable measures to contain the problem of crime, the court
observed thus, “Proportion between crime and punishment is a goal respected in principle and in spite of

errant notions, it remains a strong influence in the determination of sentence.”

66. SEE SUPra, Ss. 235(2,), 248(2.), 255(2), paras. 19.7(6), Z0.Fr[a], 2.6(6).

67. See SUpra, ss. 28, 29, para. 2.16.
68. See, s.s3IpC.
69. fagmohan Slngh v. State OfU.P., {1973} 1 SCC 20: 1973 SCO (Cri) 169, 180:
1973 Cri LJ
70. Ibid, 2 [scc (cri.
71.  (2006) 2 SCC 359: (2006) 1 scc (Cri) 499. Also read, Alister
Anthony Pareira v. State of Maharashtra,
(2012} 2 SCC 648: (2012) 1 SCC (Cri) 953: 2012 Cri LJ u60; Guru
Basauaraj v. State of Karnataka, (o) s scc 734:
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Though a large number of factors fall for consideration in determining the appropriate sentence, the
broad object of punishment of an accused found guilty in a progressive civilised society is to impress on the
guilty party that commission of crime does not pay and that it is against both his individual interest and the
larger interest of the society to which he belongs. The sentence to be appropriate should, therefore, be neither
too harsh nor too lenient/* In considering the adequacy of the sentence which should neither be too severe
nor too lenient the court has, therefore, to keep in mind the motive and magnitude of the offence, the
circumstances in which it was committed and the age and character (including his antecedents) and station in
life of the offender.””” The quantum of punishment in a given case must depend upon the atrocity of the
crime, the conduct of the criminal and the defenceless and unprotected state of the victim. In certain cases the
court provides for appropriate sentencing. In State v. A. Tarthiban™, the Supreme Court ruled that in the
case of simultaneous conviction and sentence, the offender should not be punished with a more severe
punishment than court would award to a person for anyone of the two offences. It was also pointed out in this
case that the benefit of probation would not be extended to the convicts under the Prevention of Corruption
Act.

In a case involving rape of a girl by police constables, the Supreme Court considered the role of the victim
relevant for reducing the punishment. The court observed:

... the peculiar facts and circumstances of this case coupled with the conduct of the victim girl, in our view, do not call for the minimum sentence as

prescribed under Section y}6 sub-section (z). On the other hand, we hold that the proviso to that section can be invoked in the present case and a

sub-minimum sentence will meet the ends of justice.”

This decision came to be reviewed by the Supreme Court which clarified that it did not make any reference to

the character or reputation of the victim. The court responded to the reactions of its earlier decision thus:

72.  Ram Narain v. State ofU.P(1973) 2 scc 86: 1973 SCO (Cri) 752, 757: 1973 Cri 1 187; see also, 3.G. Goswami
v. Delhi Admn(g74) 3 SCC 85: 1973 SCC {Cri} 796, 800: 1974 Cri L] 243; SEE. observations in A. Muraleedhanm v.
State of Kerala, 1986 Cri Lj 904 (Ker) against lenient sentences.

73.  Modi Ram v. State of M.P., (972} 2 SCC 630: 1973 SCC (Cri) 45, 47: 1972 Cri 1j 1521, 1522; see, DAN@NjaY
Chalienee v. State 0fW.B., (1994) 2 SCC 220: 1994 SCC (Cri) 358; see also, AdA RAM v. MUKNA, (2005) 10 sCC
597: 2005 SCC (Cri) 1655 AIR 2004 SC 3064; State 0f M.P. v. Mmnna Chouhey, (2005} 2 SCC 71.0: 2005 SCC (Cri) 550;
Shailesh jasvantbkai v. State of Gujarat, (2006)  SCC 359: (2006) 15CC (Cri)

74. {200 6} IX SCC 473: {2007) 15CC (Cri) 520; Slate Of T.N. v. Kaliaperumal, (z00s) 12 SCC 473: (2006) i SCC {Cri} 615.

75.  Prem Chand v. State of Haryana, 18y Supp (1} SCC 286: 1989 SCC (Cri) 418: 1989 Cri L 1246.
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We have neither characterised the victim, Suman Rani as a woman of questionable character and easy

virtue nor made any reference to her character or reputation in any part of our judgment but used the

expression ‘conduct’ in the lexigraphical meaning for the limited purpose of showing as to how Suman

Rani had behaved or conducted herself in not telling any one for about 5 days about the sexual assault

perpetrated on her till she was examined on March z8, 1984 by the Sub-Inspector of Police in connection

with the complaint given by Ram Lai on March 2,2, 1984 against Ravi Shankar.”
It appears that in such cases in future the role of the victim might be considered a relevant factor in deciding
the quantum of punishment.

Here it may be recalled what has already been mentioned earlier. Our processual system does not provide
for comprehensive provision and adequate machinery for collection and presentation of the social and
personal data of the culprit to the extent required in the verdict of the sentence.” However, it may be noted
that in a criminal trial the court with a view to decide as to the guilt of the accused, is primarily concerned
with all the facts and circumstances insofar as they are relevant to the crime and how it was committed.
Therefore, so far as “crime” is concerned, all the facts and circumstances bearing upon the crime are
legitimately brought to the notice of the court.” But that would not be enough to give adequate information
to the court regarding the “criminal”, his character and antecedents. The court may, however, obtain such
information by hearing the accused on the question of sentence.” It is also possible to get such information by
obtaining the report of the probation officer under the Probation of Offenders Act, 1958.*° The Supreme Court
had occasion to remit a case to the High Court for reconsideration inasmuch as there was no application of

mind. Nor was the accused adequately heard.”

Sentence of death

In the whole of the IPC there is only one secrion [S. 303] where death is prescribed as the only punishment for
murder by a person under a sentence of imprisonment for life; and even this lone section has been struck
down by the Supreme Court as it was found violative of the constitutional provisions.** There are other

sections in which death is one of the

76. State of Haryana v. Prem Chanda (1990)

1SCC 2.49:1990 SCC (Cri) 93: 1990 Cri
77. See supra, para, 2.3.6, also supra, note 52.
78. Jagmohan Singh v. State of U.P., (1973) 1 SCC 20: 1973
SCC (Cri) 169, 185: 1973 Cri
79. ééeﬂs_'ljpra, Ss. 235(2), 248(2) paras. 19.7(f)), 2.0.1 {a).
80. See, S. 14, Probation of Offenders Act, 1958; see supra,
81. See, discussions and precedents

quoted in Ajay Pandit v. State
82. Mithu v. State of Punjab, (1983) 2 SCC 277: 1983 SCC



https://t.me/LawCollegeNotes_Stuffs

Sentence of Death 621

alternative punishments prescribed for the offence.” The discretion given to the court in such cases assumes onerous importance and its exercise becomes
extremely difficult because of the irrevocable character of the death penalty.

Section 354(3) requires that when the conviction is for an offence punishable with death or, in the alternative, with imprisonment for life or
imprisonment for a term of years, the judgment shall state the reasons for the sentence awarded, and in the case of sentence of death, the special reasons
for such sentence. Further, when any person is sentenced to death, the sentence shall direct that he be hanged bv the neck till he is dead. [S- 354(5)]

It would thus be noticed from Section 354(3) that awarding of the sentence other than the sentence of death is the general rule now and only
special reasons, that is to say, special facts and circumstances in a given case, will warrant the passing of the death sentence.*" It has been held by the
Supreme Court that the scope and concept of mitigating factors in the area of death penalty must receive a liberal and expansive construction by the
courts in accord with the sentencing policy writ large in Section 354(3) and that the penalty of death may be awarded in the rarest of rare cases when the
alternative option is unquestionably foreclosed.®** It is not possible to make a catalogue of the special reasons which may justify the passing of the
death sentence in a case. But a few may be indicated, such as, the crime has been committed by a professional or a hardened criminal, or it has been
committed in a very brutal manner or on a helpless child or a woman or the like.**” In this connection the observations of the Supreme Court in Bach
an Slngh v.State of Punjab& {Bachan Slngh), are quite pertinent. The court observed:

As we read Sections 354(3) and .2.35(2.) and other related provisions of the Code
of 1973, it is quite dear to us that for making the choice of punishment or for
ascertaining the existence or absence of 'special reasons’ in that context, the court
must pay due regard both to the crime and the criminal. What is the relative
weight to be given to the aggravating and mitigating factors, depends on the facts
and circumstances of the particular case. More often than not, these two aspects
are so intertwined that it is difficult to give

83. See, Ss. 12.1, 152, 194, 302, 305, 307, 396 IPC.

84. Ambaram v. State ofM.P., (1976) 4 SCC 208: 1976 SCC (Cri) 610: 1976 Cri Lj 1.776,
1717; see aiso, Balwant. Singh v. State of
Punjab, (976) 1 SCC 425: 1976 SCC (Cri) 43, 45: 1976 Cri Lj
29.1:. 203; JOSEPh Peter v. State of Goa, (7977) 3 scc

85. Bachan Singh v. State of Punjab, (980) 2 scc 684: 7.980 SCC (Cri) 580, 647: 1980
Cri 1 636; see also. State v. Kanhu Char an Barit, 7983 cri Lj 133. 1.47 (Ori).

s6. Balwant Singh v. State of Punjab, ag76~ 1. scc 4251 1976 SCC (Cri) 43, 451 7976 Cri
Lj 293, 293; see also, Arnrk Bhushan Gupta v. Union
of India, ag77) t scc 180: 1977 SCC (Cri) 66: 1977 Cri L 376;
Ediga Anarnma v. State of A.P., {y74) 4 SCC 443:

87.  (1980) 2 SCC 684: 1980 SCC (Cri) 58¢: 7950 Cri Lj 636.
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to each of them. This is so because "style is the man’. In many cases, the extremely
cruel or beastly manner of the commission of murder Is itself a demonstrated index
of the depraved character of the perpetrator. That is why, it is not desirable to
consider the circumstances of the crime and the circumstances of the criminal in
two separate watertight compartments. In a sense, to kill is to be cruel and
therefore all murders are cruel. But such cruelty may vary in its degree of
culpability. And it is only when the culpability assumes the proportion of extreme
depravity that ‘special reasons’ can legitimately be said
-.88

to exist.

Drawing upon the penal statutes of the States in the US framed after Furman v. Georgia®®

clauses z{a), (b), (c) and (d), Indian Penal Code {Amendment) Bill passed in 15)78 by the Rajya Sabha, in

, in general, and

particular, the counsel in this case suggested certain specified circumstances as “aggravating circumstances” in
which the court in its discretion may impose the penalty of death. The Supreme Court did not feel any
objection to the acceptance of the suggested indicators but preferred not to fetter judicial discretion by
attempting to make an exhaustive enumeration one way or the other.”” In some cases, particularly those
involving death penalty the Supreme Court used to list out aggravating and mitigating circumstances to be
considered along with other factors to determine the appropriate sentence.”

Though the Supreme Court refused to fetter its discretion, it seems the court has been limiting the number
of death sentence by evolving what is called “rarest of rare cases”. Only in the rarest of rare cases do the courts
award death penalty.”*

It was held in Sunil Damodar Gaikiuad v. State of Maharashtra®* that judicial comity is an integral part
of judicial discipline, and judicial discipline is the cornerstone of judicial integrity which requires binding
decisions to be followed. However, in case there are newer dimensions not in conflict with ratio of larger Bench
or where there is anything to he added to or explained, it Is always permissible to introduce the same.
Consequently, poverty, socio-economic, psychic compulsions, undeserved adversities in life are some of the

mitigating factors which are to be

88. |b|d, 644-45 [SCO (Cri)].

89. 35 L Ed zd 346: 408 XJS 738 (1972,).

90. Buchan Singh v. State of Punjab, (980) zScc 684: 1950 SCC (Cri) 580, 645: 1980 Cri Lj 636; also SE€, observations in
Triveniben v. State of Gujarat, (1989} 1 Scc 678: 1989 SCC (Cri) 248: 1990 Cri Lj18.10; Aliauddin Mian v. State
of Bihar, (989) 35CC 5: 1989 SCC (Cri) 490: 1089 Cri L] 1466.

91. Ramnaresh v. State of Chhattisgarh, (zon) 4 ScC 157: (zoiz) z SCC (Cri) 352: z0iz Cri Lj 189s; Brajendrasnigh
v. State of MP, (zoiz) 4 SCC 289: (zoiz) z SCC (Cri) 409: zoiz Cri Lj 1883.

92. Shivaji jcasing Babar v. State of Maharashtra, (o) 4 scc 375: 1901 SCC (Cri) 972; Day @ Singh v.
Union of India, {901} 35cc 61 1901 scC (Cri) 523; Sevaka Perumal v. State of

T. N., 1901) 3 SCC 471: 1991 SCC (Cri) 724: 1901 Cri L 1845;jumman Khan v. State of
93. {20124} i SCC 120.
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considered in addition to those indicated in Bach an Singh® and Machhi Singh v. State of Punjab®* while

awarding capital punishment.

The Supreme Court has also developed the practice of commuting death sentence if the death sentence

could not be carried out for sometime due to the delays of the criminal justice system. Even though one may

not agree with the court’s decisions in some cases, it cannot be said that the court has not limited the

instances of death penalty.®®

A three-judge Bench of the Supreme Court in Shatrughan Chauhan v. Union of India® identified u

non-exhaustive factors to be considered for commuting death sentence to imprisonment for life:

1.

2.

® N oo v

10.

11.

undue inordinate, unreasonable and unexplained delay in disposal of mercy petition;
mental illness/trauma due to delay in disposal of mercy petition;

non-receipt of written official communication from President/

Governor regarding rejection of mercy petition;

solitary confinement or single cell confinement prior to rejection of mercy petition;
lack of legal aid during trial and afterwards;

in limine dismissal of SLPs of death convicts;

age of convict;

non-application of mind by Minister concerned to relevant rights of death convicts while referring
matter to President for rejection of mercy petition;

interval between date of execution and intimation to prisoner of the same;

rejection of advice tendered to President/Governor; and

good conduct.

The court, however, clarified that the nature of delay, t.e. whether it is undue or unreasonable, must be

appreciated on the basis of facts of individual cases and no exhaustive guidelines can be framed in this regard

94. Bacban Singh v. State of Punjab, {1980) 2 SCO 684.

95. {1983) 3 SCO 470.

96. Madhu Mehta v. Union of India, (1989) 4 SCC 62.: 1989 SCC (Cri) 705: 1989 Cri LJ 2.321;
Dhananjoy Chatterjee v. State of W.BUgg4) 2. SCC 220: 1994 SCC {Cri} 358; Kumudi
Lalv. State ofU.P {1999} 4 SCC 108: 1.999 SCC (Cri) 491; Jagdish Yadaw. State of Bihar,
{1999} 9 SCC 99: 1999 SCC (Cri) 464; Nirmal Singh v. State of Haryana, {1999} 3 SCC 670:
1999 SCC (Cri) 472: 1999 Cri Lj 1836. See also, Neel Kumar v. State of Haryana, {2,012.) 5
SCC 766: (2012) 3 SCC (Cri) 271; Sandeep v. State of U.P., {2012) 6 SCC 107: (2012) 3 SCC
{Cri} 18; State ofU.P. v. Sanjay Kumar, {20x2} 8 SCC s537: (2012) 3 SCC (Cri) 970;
Ramnaresh v. State of Chhattisgsrh, {2012} 4 SCC 257: (2012) 2 SCC (Cri) 382: 2012 Cri L
1898; Brajendrasingh v. State of M.P., (2012} 4 SCC 289: (2012) 2 SCC (Cri) 409: 2012 Cr;
Lj 1883; Swamy Shraddananda {2} v. State of Karnataka, (2008) 13 SCC 767: (2009) 5 SCC

(Cri) 113: 2008 Cri Lj 3911 etc.
97. {2014) 3SCCT.
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and only after satisfying that the delay was not caused at the instance of the accused himself.

This decision has been followed in V. Sriharan v. Union of India' where the court clarified that
regardless and independent of the suffering it causes, delay makes the process of execution of
death sentence unfair, unreasonable, arbitrary and capricious and thereby violates procedural due
process guaranteed under Article 2,1 of the Constitution and the dehumanising effect is presumed
in such cases. It is in this context that the Supreme Court in past has recognised that
incarceration, in addition to the reasonable time necessary for adjudication of mercy petitions and
preparation for execution, flouts the due process guaranteed to the convict under Article zi which
inheres in every prisoner till his last breath.

The court’s philosophy of sentencing has been reiterated in Dbananjoy Chatterjee v. State of
W.B.” in the following words:

In recent years, the rising crime rate—particularly violent crime against women has made the criminal

sentencing by the court a subject of concern. Today there are admitted disparities. Some criminals get very

harsh sentences while many receive grossly different sentence for an essentially equivalent crime and a

shockingly large number even go unpunished thereby encouraging the criminal and in the ultimate making

justice suffer by weakening the system’s credibility.
In our opinion, the measure of punishment in a given case must depend upon “the atrocity of the
crime, the conduct of the criminal and the defenceless and unprotected state of the victim.” The
Supreme Court have had occasion to elaborate on this thus:

The principle of proportionality between the crime and the punishment is the principle of ‘just deserts’ that

serves as the foundation of every criminal sentence that is justifiable. In other words, the 'doctrine of

proportionality’ has valuable application to the sentencing policy under the Indian criminal jurisprudence.

While determining the quantum of punishment the court always records sufficient reasons.*

There had been a number of decisions dealing with imposition of capital punishment. In almost
all the cases that came to be rendered no death- penalty had been imposed on the ground that
there were no evidence indicating that the convict cannot be reformed. Pegging on the rule

established in Bacban Singh’ that generally the punishment for the offence of

1. (2014) 4 SCC 42..

2. (1994} 2. SCC 2.20: 1994 SCC (Cri) 558.

3. Dhananjoy Chatter jee v. State of W.B., (1994} 2 SCC 220: 1994 SCC {Cri} 358; See also, observation in Jai Kumar v. State
OfM.P(IgQQ} 5 SCC 1: 1999 SCC (Cri) 638; Om Prakash v. State Of Haryana, (1999} 3 SCC 19: 1999 SCC (Cri) 334: 1999 Cri L] 2044:
Ramji Rat v. State OfBihCll‘, (1999) 8 SCC 389: 1999 SCC (Cri) 1446; State v. Nalini, {1999) 5 SCC 253: 1999 SCC (Cri) 691.

4. State OfV.P. v. Sanjay Kumar, (20x2} 8 SCC 537: (2012) 3 SCC (Cri) 970.

5. Bach an Singh v. State of Punjab, {1980) 2 SCC 684.
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murder should be life imprisonment and that the question of imposing death would depend upon the rarest
of rare doctrine, different Benches of the Supreme Court had been avoiding imposition of capital
punishment.’®

The requirement that the judgment shall state the reasons for the sentence awarded would be a good
safeguard to ensure that the lower courts examine the case as elaborately from the point of view of sentence
as from the point of view of guilt.” It would also provide good material at the time when a recommendation
for mercy is to be made by the court, or a petition for mercy is considered. It would increase the confidence of
the people in the courts, by showing that the discretion is judicially exercised. It would also facilitate the task
of the High Court in appeal or in proceedings for confirmation in respect of the sentence (where the sentence
awarded is that of death), or in proceedings for enhancement of the sentence (where the sentence awarded is
one of imprisonment).®

The decision of the trial court awarding the sentence of death is not final unless it is confirmed by the
High Court. For this purpose, the trial court is required to make a reference to the High Court. Considering
the irrevocable character of the death penalty, it is vitally important that a thorough scrutiny of the decision
of the trial court is made as a necessary precaution against any possible mistake of the trial court in reaching
that decision. It is settled position in law that for disposing of a reference under Section 366(1), it is the duty of
the referee court to deal with the entire evidence and make its own appraisal of the material and come to an
Independent conclusion.” "> The provision regarding reference to the High Court is mandatory and is
applicable irrespective of the appeal, if any, hied by the accused person. Also, as will be seen later in para.
2.3.18, Section 363(4) requires the court to inform the accused of the period within which he may prefer an
appeal against the sentence of death.

Therefore, when the Court of Session passes a sentence of death, the proceedings shall be submitted to
the High Court, and the sentence shall not be executed unless it is confirmed by the High Court. [S. 366(1)]
The court passing the sentence shall then commit the convicted person to jail custody under a warrant. [S.
366(2.)]“

If, when such proceedings are submitted, the High Court thinks that a further inquiry should be made

into, or additional evidence taken upon,

6. See, Ofn v. State of T.N., {£ox3} 3 SCC (Cri) zoS;
Mohinder Singh v. State of'Punjab, (2013) 3
SCC (Cri) 137; Sandesh @ Sainath Kailas v.
State of Maharashtra, (2013) 3 SCC (Cri) 722;
Shankar Kisanmo Khade v. State of
7. See. S. 354(3) mentioned above.
8. See, the observations in the 41st Report, p. 232, para. 26.10.
9. State v. Gouranga Sahu. 1978 Cri LJ 276. 279
(Ori); State of T.N. v. Rajendran. (1999) 8 SCC
10. Kehar Singh v. State, 1987 Cri IJ 291 (Del).
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any point bearing upon the guilt or innocence of the convicted person, it may make such inquiry or take such evidence itself, or direct it to be made or taken
by the Court of Session. [S. The inquiry contemplated

under Section 367 would take in the examination of the accused under Section 3i3(i)(*).” When the inquiry or evidence (if any) is not made or taken by the
High Court, the result of such inquiry or evidence shall be certified to such court. [S. 367(3}] Unless the High Court otherwise directs, the presence of the
convicted person may be dispensed with when such inquiry is made or such evidence is taken. [S. 367(2}]

The precautionary measure of the scrutiny of the decision by the High Court is further strengthened by Sections 369 and 370. Section 369 provides that
in every case so submitted, the confirmation of the sentence, or any new sentence or order passed by the High Court, shall, when such court consists of two
or more judges, be made, passed and signed by at least two of them. The words “at least two of them” clearly indicate that the hearing of reference by a
Bench of two judges is the minimum, and envisage the possibility of Benches consisting of a larger number of judges.” Then Section 370 provides that where
any such case is heard before a Bench of judges and such judges are equally divided in opinion, the case shall be decided in the manner provided by Section
392." It has been ruled that when judges of appeal are equally divided under Section 392, the matter should be referred to a third judge and he shall be
bound to accept the view of one of the two judges holding in favour of acquittal.”

In any case submitted by the Court of Session for confirmation of sentence of death, the High Court

{a) may confirm the sentence or pass any other sentence warranted by law, or

(.b) may annul the conviction, and convict the accused of any offence of which the Court of Session might have convicted him, or order a new trial on

the same or an amended charge, or

(C) may acquit the accused person.

However, no order of confirmation shall be made until the period allowed for preferring an appeal has expired, or if an appeal is presented within such
period, until such appeal is disposed of. [S. 368]
Time and again the Supreme Court has pointed out that proceedings upon reference under Section 366 before the High Court in fact are a

continuation of the trial on the same evidence or additional evidence.

Vi. See, discussion in K. Govindaswami Filial v. Gout, of India, 198 6 Cri Lj 132.6 {Mad}.
12.  Kaliratn v. State of Maharashtra, 1989 Cri Lj 1625 (Bom).

13.  Satwanl Singh v. State, 1986 Cri L] 1352. {Dei).

14. For the discussion on S. 392., See infra, para. 24.13.

15.  Radha Mohan Singh v. State ofV.P., (2006) 2 SCC 450: (2006) 1 SCC (Cri) 66r.
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Therefore, it is the duty of the High Court to re-appraise the entire evidence and consider the proceedings in
all their aspects and then come to an independent conclusion on the merits of the case.”

Ordinarily in a criminal appeal against conviction, the appellate court can dismiss the appeal if the court
is of the opinion that there is no sufficient ground for interference after examining the various grounds urged
before it for challenging the correctness of the decision of the trial court. It is not necessary for the appellate
court to examine the entire record for the purpose of arriving at an independent conclusion. The position,
however, is different where in addition to an appeal hied by an accused who is sentenced to death, the High
Court has to dispose of the reference for confirmation of the death sentence under Section 366. While dealing
with a reference the High Court is expected to consider the proceedings in all their aspects and come to an
independent conclusion on the material on record apart from the view expressed by the Sessions Judge. In so
doing, the High Court will be assisted by the opinion expressed by the Sessions Judge, but under Sections 366
to 368 mentioned above it is for the High Court to come to an independent conclusion of its own.” Where the
reference under Section 366 and the appeal against the conviction and sentence of death arise from the same
order of conviction, the uniform practice of the High Courts has been to hear both the reference and the
appeal together and to deal with the merits of the case. In such a case the Madras High Court ordered further
investigation after suspending conviction and sentence of death imposed by the Sessions Court.”®

In cases submitted by the Court of Session to the High Court for the confirmation of a sentence of death,
the proper officer of the High Court shall, without delay, after the order of confirmation or other order has
been made by the High Court, send a copy of the order under the seal of the High Court and attested with his

official signature, to the Court of Session, [S. 371]

A6. Kartarey v. State of V.P., {.1976) 1 SCC 172: 1975 SCC (Cri) 803, 810: 1976 Cr; L] 13; see also, the
observations in State of Maharashtra v. Sindhi, (1.975} ' SCC 647: 1975 SCC (Cri) 283. 288: 1975
Cri LJ 1475; State of T.N. v. Rajendran. {1999} 8 SCC 679: 2000 SCC (Cri) 40.

11. Charan Singh v. State of Punjab, (1975) 3 SCC 39: 1974 SCC (Cri) 735, 743: 1974 Cri L] 1253, 1257;
see also, Bhupendra Singh v. State of Punjab, 1969 Cri L] 6: AIR 1968 SC 1438; Juniman v. State
of Punjab, >.957 Cri Lj 586: AIR 1957 SC 469; Net! Sreeramulu v. State of A.P., (2974} 3 SCC
314:1973 SCC (Cri) 940, 942: 1973 Cri Lj 1775; Mari Mar Singh v. State of U.P., (1975} 4 SCC 148:
1975 SCC (Cri) 405: 1975 Cri Lj 1315; Balak Ram v\ State ofU.P., (1975) 3 SCC 219: 1974 SCC
(Cri) S37, 856: 1974 Cri. Lj 1486, 1498; Masalii v. State ofU.P., (1965} 1 Cri Lj 226'": AIR 1965 SC
202; Rama Shankar Singh v. State of W.B., (1962) 2 Cri Lj 296: AIR 1962 SC 1239; State v.
Gouranga Sabu, 1978 Cri Lj 276, 279 (Ori).

18. See, Katturaja v. State, (2013) 2 CTC 72: (2013} 1 MWN (Cri) 267, Criminal Appeal (MD) No. 19
of 2013,. order dated 31-1-2013 (Mad) [per Naganusthu j).
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Sentence of imprisonment

In the case of a large majority of offences the IPC and other penal laws provide punishments of imprisonment
of varying terms. Normally these laws prescribe the maximum term of imprisonment awardable in respect of
any offence. The law does not, except in very exceptional circumstances, prescribe the minimum term of
imprisonment that the court must, in the least, award for an offence. Where the offence is punishable with
imprisonment, the policy of our law is to give adequate discretion to the court in awarding a suitable term of
imprisonment. In exercising this discretion the court takes into consideration several factors, such as the
gravity of the offence, the motive of the offender, the harm caused to the victim, the circumstances in which
the offence was committed, the age, character and antecedents of the offender, etc.

The judicial discretion in awarding the sentence of imprisonment is, to an extent, canalised and guided by
law. For instance, by prescribing the maximum term of imprisonment awardable in respect of any offence, the
law thereby indicates to the court the punishment which is to be awarded for the offence of its gravest kind.
Therefore, it is rarely necessary in practice to go up to the maximum. Where minimum and maximum
sentences are prescribed by statute, both are imposable and it is for the court to decide what would be the
adequate sentence in the facts and circumstances of the case.”

There is some real risk involved in sending persons, particularly young offenders or first offenders to
prison, because such persons, instead of being reformed there in jail, are more likely to become obdurate
criminals as a result of their association with hardened criminals of mature age. It has been observed in the
Report of the Indian jails Committee:

Whatever improvements may be effected in prison administration, it must, we fear, still remain true that

imprisonment is generally evil and that ail possible measures should be taken to avoid commitment to

prison when any other course can be followed without prejudice to the public interest.*
Section 360 of the Code, the Probation of Offenders Act, ipyS, and more particularly Section 361 CrPC, as
mentioned earlier,” provide guidelines to the court in order to avoid prison-sentences wherever it is possible to
do so.

While considering the imposition of a prison-sentence, it should also be noted that short-term
imprisonment does not serve a useful purpose. A short stay in jail sometimes proves more harmful to the

accused. It brands a person as a previous convict without affording him the advantage of

1.s. Bhupmder Singh v. Jarnall Singh,

20. The Report of the Indian jails
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living a disciplined life in a jail for a sufficiently long time.** Therefore, with a view to discourage short
terms of imprisonment, sub-section {4) of Section 354 provides:

‘When the conviction is for an offence punishable with imprisonment for a term of one year or more, but the Court imposes a sentence of

imprisonment for a term of less than three months, it shall record its reasons for awarding such sentence, unless the sentence is one of

imprisonment till the rising of the

Court or unless the case was tried summarily under the provisions of this Code.
For obvious reasons the restriction on short term prison-sentences is not applicable in a case tried
summarily. " Further, this restriction does not apply to a sentence of imprisonment till the rising of the
court. There is some justification for this exception. For certain offences the punishment of imprisonment
is mandatory as no other punishment in the alternative is provided by law: also the law might not have
fixed any minimum term of imprisonment to which the accused must be sentenced. Now if in such a case
the court considers it undesirable to send the offender to prison, the court may, in order to comply with the
letter of the law, pass a sentence of imprisonment till the rising of the court, and at the same time avoid
sending the offender to jail. This in fact works as an alternative to prison- sentence and not a short term
prison-sentence. It is, therefore, reasonable to exclude the operation of Section 354(4) in such a case.

Where an accused person is convicted of several offences at one trial, the total quantum of

punishment shall be determined according to the provisions of Section 31. That section reads as follows:

Sentenc ses
3L (1} When a person is convicted at one trial of two or more offences, the entence m cases Of
Court may, subject to the provisions of Section 71 of the Indian Penal Code cmmctim of
s . s t
(45 of i860), sentence him for such offences, to the several punishments pre- s‘evem] O_ﬁmceg a

scribed therefor which such Court is competent to inflict; such punishments when consisting of imprisonment to commence the one after the
expiration of
the other in such order as the Court may direct, unless the Court directs that such punishments shall run concurrently.

(2} In the case of consecutive sentences, it shall not be necessary for the Court by reason only of the aggregate punishment for the several
offences being in excess of the punishment which it is competent to inflict on conviction of a single offence, to send the offender for trial before a
higher Court:

Provided that:

((1) in no case shall such person be sentenced to imprisonment for a longer period than fourteen years:

(b) the aggregate punishment shall not exceed twice the amount of

22. See, observations in Lekh Raj v. State. 1360 Cri Lj 12.34: AIR 1:960 Piny 4S2, 483-84.

23.  According to S. 2.62(2.), in a summary trial no sentence of imprisonment for a
term exceeding three months can be passed in case of any conviction. See supra,



630 Chapter 23 Judgment

23.10

https://t.me/LawCollegeNotes_Stuffs

(3) For the purpose of appeal by a convicted person, the aggregate of the consecutive sentences passed against him under this section shall
be deemed to be a single sentence.
The sentences which a Magistrate or a judge is competent to pass have been mentioned in Sections 28 and 29
and have already been discussed in para. 2.16.
The above Section 31 is subject to the provisions of Section 71IPC and will not affect them. Section 71 IPC
reads as follows:
7. Limit of punishment of offence made up of several offences.—Where anything which is an offence is made up of parts, any of
which parts is itself an offence, the offender shall not be punished with the punishment of more than one of such of his offences, unless it be so
expressly provided.
Where anything is an offence falling within two or more separate definitions of any law in force for the time being by which offences are
defined or punished, or
where several acts, of which one or more than one would by itself or themselves constitute an offence, constitute, when combined, a different
offence, the offender shall not be punished with a more severe punishment than the Court which tries him could award for any one of such offences.
Section 31 deals with cases where a person is convicted of several offences at one trial. In such cases the trial
courts should pass separate sentence for separate offence.* And there may be situations where a person who
is already undergoing a term of imprisonment is again convicted in a different trial by the same court or by
any other court for any offence or offences. In such circumstances Section 427 empowers the court to decide
as to whether the subsequent sentence of imprisonment shall commence after the expiry of the previous
sentence or whether it shall run concurrently with the previous one.” It has been reiterated that unless
specifically mentioned by the court, sentences shall not be allowed to run concurrently.® Section 427 has
been discussed in para. 27.1, infra’, and the same along with Section 31 should be kept in view when a

sentence of imprisonment is passed by a court for any offence.

Sentence of fine

Usually fines are prescribed as punishment for offences which are not of serious type. Fine is sometimes
provided as a punishment to be imposed in addition to the punishment of death or imprisonment. In respect
of some offences it is' prescribed as an alternative to a sentence of imprisonment, Usually the law prescribes

the maximum limit to which the fine

24, State of Karnataka v. Mohd. Jaffer., 1991 Cri Lj 777 {Kant}; Naresh jammed Lohana v. State of
Gujarat, 1998 Cri Lj 5574 (Guj).
25 See, discussions in Ranjit Singh v. UT of Chandigarh, (1991) 4 SCC 304: 199! SCC (Cri) 965.

26. hiathu Ram Bansal v. State of Haryana, 1997 Cri Lj 14x3 fP&H]}.
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may extend; the minimum is not normally fixed. The court while exercising the discretion in fixing the amount of fine wall take into consideration several
circumstances including the financial condition of the accused person.” It has been specifically provided that where no sum is expressed to which a fine
may extend, the amount of fine to which the offender is liable is unlimited, but shall not be excessive.”

If a person is convicted of an offence punishable with imprisonment and/or fine, or with fine only, and is sentenced to a fine (whether with or
without imprisonment), it shall be competent to the court which sentences such offender to direct by the sentence that in default of payment of the fine,
the offender shall suffer imprisonment for a certain term, which imprisonment shall be in excess of any other imprisonment to which he may be sentenced
or to which he may be liable under a commutation of a sentence.”

The Supreme Court has of late shown the trend of awarding fine/com- pensation in place of imprisonment or imprisonment with fine and insisting
for the revival of the original punishment in case of failure to pay fine/ compensation. In]HCDb George v. State Of Kerala™, the Supreme Court
substituted the punishment of four years’ rigorous imprisonment and * sooo imposed by the Kerala High Court with an amount offl,oo,ooo and a
condition that in case of failure the Kerala High Court’s sentence will revive. In yet another case, i.e., Siyasaran v. State of M.P.*, the Supreme Court,
in view of the lapse of more than 12 years after the occurrence and the fact of the accused having remained on bail for most of the time, imposed a fine of A
50,000 to be paid to the injured. The court added that if he failed to pay, his original punishment was to revive.

(1) The term for which the court directs the offender to be imprisoned in default of payment of fine shall not exceed one-fourth of the term of
imprisonment which is the maximum fixed for the offence, if the offence be punishable with imprisonment as well as fine.” Further, if the imprisonment in
default of payment of fine is awarded by a Magistrate, it is essential that the term of such imprisonment

(a) is not in excess of the powers of the Magistrate under Section 29 of the Code;”

( b ) shall not, where imprisonment has been awarded as part of the substantive sentence, exceed one-fourth of the term of imprisonment

which the Magistrate is competent to inflict as punishment for the

2/. P.B. Aind v. State of Maharashtra, 1995 Cri Lj :i 694 (Bom).

28.  See, S. 65 IPC.

29. See, S. 64 IPC. See also, P. Balaraman v. State, 1991 Cri Lj 366 (Mad).
30. 11994} 3 SCC 430:1994 SCC {Cri) 774.

31 1995 Cri LJ 2.126.

32.  SeelS. 651PC.

33. For the contents of S. 29, See supra, para. 2.16.
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offence otherwise than as imprisonment in default of payment of the line. [S.
3ofi)

for the i term

The imprisonment awarded by a Magistrate as above mentioned may be in addition to a substantive sentence of
awardable by the Magistrate under Section 2.9. [S. 30(a)]

(2.) If the offence be punishable with fine only, the imprisonment which the court imposes in default of payment of the fine shall be simple and the
term for which the court directs the offender to be imprisoned, in default of payment of fine, shall not exceed the following scale, that is to say, for any term
not exceeding two months when the amount of the fine shall not exceed * 50 and for any term not exceeding four months when the amount shall not exceed A

100, and for any term not exceeding six months in any other case.”

D.  PRECAUTIONARY AND PREVENTIVE ORDERS

Certain habitual offenders required to notify their whereabouts i order to prevent the commission of
certain offences provisions have been made to enable the authorities to keep a watch on the whereabouts of persons indulging in such crimes. While passing
any sentence on any habitual thief, robber, cheat, burglar, counterfeiter of coins and currency notes,, etc., the court may, according to Section 356, require that
the whereabouts of such an offender shall be notified in the prescribed manner for a period extending up to five years from the date of his release. Section 356
is as given below:

356. (x) When any person, having been convicted by a Court in India of an offence

convicted offender

under Section 2.15, Section 489-A, Section 489-B, Section 489-C, or Section 489-D or Section 506 {in so far as it relates to criminal intimidation

which may extend to seven years or with fine or with both)*® of the Indian Penal Code {45 of i860), or of any offence punishable under Chapter XII *[or Chapter

XVIJj or Chapter XVII of that Code, with imprisonment for a term of three years or upwards, is again convicted of any offence punishable under any of those sections or Chapters with imprisonment for a

term of three years or upwards by any Court other than that of a Magistrate of the second class, such Court may, If it thinks fit, at the time of passing a sentence of imprisonment on such person, also

order that his residence and any change of, or absence from,

34353637

34. Bidban Bisoi v. State of Orissa. 1989 Cri Lj 1038 (Ori),
35. See, S. 67 IPC.
36. The offences of S. 506 I PC came to be incorporated ander the Code of
CrPC (Amendment) Act, 2005.
37. Ins. by Act 25 of 2005, S. 2.9(b) (w.e.f. 23-6-2.006}.
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such residence after release be notified as hereinafter provided for a term not
exceeding five years from the date of the expiration of such sentence,

(z) Tfie provisions of sub-section (i) with reference to the offences named
therein, apply also to criminal conspiracies to commit such offences and to
the
abetment of such offences and attempts to commit them.

(3) If such conviction is set aside on appeal or otherwise, such order shall
become void.

(4} An order under this section may also be made by an Appellate Court
or
by the High Court or Court of Session when exercising its powers of revision.

(5)  The State Government may, by notification, make rules to carry out
the
provisions of this section relating to the notification of residence or change
of,
or absence from, residence by released convicts.

(6)  Such rules may provide for punishment for the breach thereof and any
person charged with a breach of any such rule may be tried by a Magistrate of
competent jurisdiction in the district in which the place last notified by him
as

his place of residence is situated.

Preventive measure against the risk of breach of peace
When a court convicts a person of an offence involving breach of the
peace, the court may, in addition to the sentence that it may award for
the offence, order the offender to give security for keeping the peace for
a specified period not exceeding three years. This has been provided by
Section 106 which reads as follows:
x06. it) When a Court of Session or Court of a fCagistrare of the first class
convicts a person of any of the offences specified in sub-section, (z) or of
abet-
ting any such offence and is of opinion that it is necessary to take security
from such person for keeping the peace, the Court may, at the time of passing
sentence on such person, order him to execute a bond, with or without sure-
ties, for keeping the peace for such period, not exceeding three years, as it
thinks fit.
(z) The offences referred to in sub-section (i) are—
(@) any offence punishable under Chapter VIII of the Indian Penal Code
(45 of i860), other than an offence punishable under Section 153-A or
Section 153-B or Section 154 thereof;
(b) any offence which consists of, or includes, assault or using criminal
force or committing mischief:
{c) any offence of criminal intimidation:
(d) any other offence which caused or was intended or known to be likely to cause, a breach of the
peace.
(3) If the conviction is set aside on appeal or otherwise, the bond so executed shall become void.
(4) An order under this section may also be made by an Appellate Court or by a Court when

exercising its powers of revision.

23.12

Security for keeping the
peace on conviction
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If any person, in respect of whom an order requiring security is made
under Section 106, is, at the time such order is made, sentenced to, or
undergoing a sentence of, imprisonment, the period for which such
security is required shall commence on the expiration of such sentence.
[S. n9(1)]

The provisions contained in Sections 120 to 124 regarding the contents
of bond, court’s power to reject sureties, imprisonment for failing to give
security, release from such imprisonment under certain circumstances,
conditions in which fresh security is asked for, are applicable both in case
of security for keeping peace under Section 106 as well as in cases of
security for keeping peace and for good behaviour under Sections 107 to
no. These provisions, therefore, have been discussed separately in Part II,

Chapter 28 dealing with preventive measures.>®

E. COMPENSATION AND COSTS

3.13  Guilty person to compensate the victim and to pay the costs

of the prosecution
The function of a criminal court is to punish the offender while that of
a civil court is to make the wrongdoer compensate for the loss or injury
caused to the aggrieved party. However, if these two procedures can be
combined without affecting the criminal and civil process, it would be
just and expedient to do so as it would save time and money in seeking
remedies in two different courts. Section 357 incorporates this idea to an
extent and empowers the court to grant compensation to the victim and
to order the payment of costs of the prosecution. Section 357 reads as
follows:
357— T) When a Court imposes a sentence of fine or a sentence (including a
sentence of death} of which fine forms a part, the Court may, when passing
judgment, order the whole or any part of the fine recovered to be applied—
(a)  in defraying the expenses properly incurred in the prosecution;
(b) in the payment to any person of compensation for any loss or injury
caused by the offence, when compensation is, in the opinion of the
Court, recoverable by such person in a Civil Court;
(c)  when any person is convicted of any offence for having caused the
death of another person or of having abetted the commission of such
an offence, in paying compensation to the persons who are, under the
Fatal Accidents Act, 1855 (13 of 1855), entitled to recover damages
from the person sentenced for the loss resulting to them from such
death;
(d) when any person is convicted of any offence which includes theft,
crim-
inal misappropriation, criminal breach of trust, or cheating, or of hav-

ing dishonestly received or retained, or of having voluntarily assisted

38.

See infra, paras. 2.8.5-2.8.14.
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in disposing of, stolen property knowing or having reason to believe the
same to be stolen, in compensating any bona fide purchaser of such
property for the loss of the same if such property is restored to the
possession of the person entitled thereto.

(z) If the fine is imposed in a case which is subject to appeal, no such payment
shall be made before the period allowed for presenting the appeal has elapsed, or,
if an appeal be presented, before the decision of the appeal.

(3} When a Court imposes a sentence, of which fine does not form a part, the
Court may, when passing judgment, order the accused person to pay, by way of
compensation, such amount as may be specified in the order to the person who
has suffered any loss or injury by reason of the act for which the accused person
has been so sentenced.

(4) An order under this section may also be made by an Appellate Court or by
the High Court or Court of Session when exercising its powers of revision.

(5) At the time of awarding compensation in any subsequent civil suit
relating to the same matter, the Court shall take into account any sum paid or
recovered as compensation under this section.

Under the above section compensation can be awarded irrespective of whether the offence is punishable with
fine and fine is actually imposed; but such compensation can be ordered only if the accused is convicted and
sentenced. The compensation should be payable for any loss or injury whether physical or pecuniary, and the
court shall have due regard to the nature of the injury, the manner of inflicting the same, the capacity of the
accused to pay and other relevant factors.”

Under sub-section (1) of Section 357, compensation could be directed to be paid only if the accused is
punished with a sentence of fine or with some other sentence of which fine formed part; and secondly, it
could be directed to be paid out of the amount of fine recovered. Consequently, the amount of compensation
could in no case exceed the amount of fine; and the quantum of fine would again depend upon the limit up
to which the fine was award able for the particular offence and also upon the extent to which the court had
power to impose fine.

However, compensation can be granted under sub-section {3) of Section 357 quite liberally and without
any such abovementioned restrictions. But it will be noticed that the liberal provisions of sub-section (3) are
applicable only if a sentence of fine is not imposed. If the sentence of fine is imposed, compensation can be
ordered to be paid only out of the amount of fine as mentioned in sub-section (i) of Section 357. The object of
Section 357(3} is to provide compensation payable to the persons who are entitled to recover damages from

the person sentenced even though fine does not form part of
the sentence *

39. Notes on els. 361-73. See also, observations in Hari Singh v.
Sukhhir Singh. (1988) 4 SCC 551: 19-88 SCC (Cri) 984: 1989 Cri
40, Sarwan Singh v. State of
Punjab, {1978} 4 SCC m: 1978

35
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It is rather surprising that the power of a Magistrate or judge to grant the amount of compensation under Section 357(3} is unlimited. A Magistrate of
the Second Class, for instance, has power to pass a sentence of fine not exceeding * 1000;* but if the same Magistrate instead of imposing a fine awards
compensation under Section 357(3), he can do so without any apparent limit; and the amount of compensation in such a case can even be A10,000 or A
50,000 depending upon the loss or injury to the victim. Further, unlike sub-section (1), sub-section (3) does not make any provision for the payment of
costs incurred in the prosecution.

For sustaining an order directing expenses to be paid to the State under clause {a} of Section 357(1), there must be a substantive sentence of fine. In
the absence of such a sentence of fine, no direction under clause ((1) can be made.”

Clause {b) of Section 357(1) deals with payment of compensation to the very person to whom any loss or injury has been caused as a result of the
offence committed against him or his property and when compensation is recoverable by such person in a civil court.”

The question of recovering “fine” and "compensation” has been examined by the Supreme Court. It was opined that in default to pay compensation
the accused shall suffer simple imprisonment. Such an order could be issued under Section 357(1) inasmuch as it alone empowers the court to order fine. If
the compensation ordered in terms of Section 357(3) is not paid, it could be ordered to be paid under Section 421 of the Code.*

The court in a subsequent decision held that compensation ordered under Section 357(3} could be realised as a fine in terms of Section 431 read with
Section 64 IPC. The court while imposing fine would be competent to include a default sentence to ensure payment.*

The distinction between “fine” under Section 357(1} and “compensation” under Section 357(3} came to be examined again in K.A. Abbasv. Sabu
joseph“s. The question was whether in default of payment of compensation ordered under Section 357(3), a default sentence can be imposed. Though
fine and compensation are distinct it is a fact that they can be recovered as fine.

In R. Mohan v. A.K. Vifaya Kumar”, the Supreme Court again got an opportunity to examine this question. Section 431 provides for

recovery of any money other than fine payable by virtue of any order made under

n. See
42.
43
44. See,
45. See,

Vtday
46. (2010) 6
47. -[2012)
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the Code and the recovery of which is not otherwise provided for. Thus compensation can be effectuated by
Section 431 which lays down that money can be recovered as if it is a fine. And proviso to Section 431 says that
Section 421 could be relied on for recovery, the court reasoned:
If Section 421 ot the Code puts compensation ordered to be paid by the court on a par with
fine so far as mode of recovery is concerned, then there is no reason why the court cannot
impose a sentence in default of payment of compensation as it can be done in case of
default in payment of fine under Section 64 IPC.*
Clause (c) of Section 357(1) enables the court to direct that the whole or any part of the fine recovered may be
applied in paying compensation to the persons who are under the Fatal Accidents Act, 1855 entitled to
recover damages from the person sentenced for the loss resulting to them from the death of the person
whose heirs, as described in the Act of 1855, they claim to be,* 425>
In awarding compensation, the court should not first consider what compensation ought to be awarded
to the heirs of the deceased and then impose a fine which is higher than the compensation. It is the duty of
the court to take into account the nature of the crime, the injury suffered, the justness of the claim for
compensation, the capacity of the accused to pay and other relevant circumstances in fixing the amount of

1o

fine or compensation.”” The Supreme Court has urged the courts to exercise the power under Section 357
liberally. It has also been held that if there are more than one accused, they may be asked to pay in equal
terms unless their capacity to pay varies. The payments may also vary depending upon the acts of each
accused. The court has also opined that reasonable period for payment of compensation, if necessary by
instalments, can be given. The court may enforce the order by imposing sentence in default.” It is only
appropriate to direct payment of compensation to the dependants of the victim by the accused who has the
capacity to pay. In case of murder, it is only fair that proper compensation should be provided for the
dependants of the deceased.*® 4555253

The Supreme Court in Ank ush Shivaji Gaikwad v. State of Maharashtra® have had an opportunity to
deal with the often forgotten victim compensation. It is a case wherein the appellant’s conviction under

Section 302

4. lbid, 72.9.
4. lbid.
s0. Sarwan Singh v, State of Punjab, {1978) 4 SCC m: 1978 SCC (Cri)
549. 556: 1978 Cri Lj 1598, 1603; see also, Palaniappa (Sounder v.
State of T.N., {1977) 2.
SCC 634: 1977 SCC (Cri)
51. Hari Singh v. Sukhbir Singh, (1988) 4 S CC 5 51:198 8 6CC (Cri; 984: 1989 Cri
52. Guruswamy v. State of T.N., (1979) 3 SCC 797: 1979 SCC (Cri)
879, 88r: 1979 Cri Lj 704, 706; Putta Charnsiab v. State, 1999 Cri
53. (2013) 6 SCC 770.
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Victim
compensation

was altered to one under Section 304, Part II reducing his punist of life impri; to five years’ rigorous imprisonment.
The court thought it proper to examine the history of victim compensation in India and abroad and emphasised its importance and relevance
thus:
Applying the tests which emerge from the above cases to Section 357, it appears to us that the provision confers a power coupled with a
duty on the courts to apply its mind to the question of awarding compensation in every criminal case. We say so because in the
background and context in which it was introduced, the power to award compensation was intended to reassure the victim that he or
she is not forgotten in the criminal justice system. The victim would remain forgotten in the criminal justice system if despite the
legislature having gone so far as to enact specific provision relating to victim compensation, courts choose to ignore the provisions
altogether and do not even apply their mind to the question of compensation. It follows that unless Section 357 is read to confer an
obligation on the courts to apply their mind to the question of compensation, it would defeat the very object behind the introduction of
the provision*
Incidentally, the court did not grant compensation. Nor did it remand the case to the lower courts for awarding compensation.
In 2009, Section 357-A was added to the Code. It came into effect from 31 December 2009.” It enacts thus:
357-A. (1} Every State Government in coordination with the Central Government shall prepare a scheme for providing funds for the purpose of
compensation to the victim or his dependents who have suffered loss or injury as a result of the crime and who require rehabilitation.
{2) Whenever a recommendation is made by the Court for compensation, the District Legal Services Authority or the State Legal Services
Authority, as the case may be, shall decide the quantum of compensation to be awarded under the scheme referred to in sub-section {1).

{3} If the trial Court, at the conclusion of the trial, is satisfied, that the compensation awarded under Section 357 is not adequate for such

rehabilitation, or where the cases end in acquittal or discharge and the victim has to be rehabilitated, it may make dation for p ion
(4)  Where the offender is not traced or identified, but the victim is identified, and where no trial takes place, the victim or his dependents
may make an application to the State or the District Legal Services Authority for award of compensation.

(5)  On receipt of such recommendations or on the application under subsection {4}, the State or the District Legal Services Authority shall,

after due enquiry award ad. f ion by leting the enquiry within two months.

(6} The State or the District Legal Services Authority as the case may be, to alleviate the suffering of the victim, may order for immediate first-aid

facility %

54. 1bid, 793.
55. Act 5 of £009, S. 18.
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or medical benefits to be made available free of cost on the certificate of the
police officer not below the rank of the officer in charge of the police station
or a Magistrate of the area concerned, or any other interim relief as the
appro-
priate authority deems fit.

Victim compensation scheme has thus been strengthened by assigning role

to the State Governments and Legal Services Authority in its implemen-

tation. The scheme is made applicable to the victims irrespective of the

outcome of the prosecution. A few States have already initiated action,

others are on the way.
Protection of the victims has now been enhanced by the incorporation

. . 56 .
of Sections 357-B and 357-C which run as follows: Compensanon to be

357-B. The compensation payable by the State Government under Section in addition to fine under
3574 Section 326-A or Section
shall be in addition to the payment of fine to the victim under Section 32.6-A :g)%_eD of Indian Penal
or Section 376-D of the Indian Penal Code (45 of i860). Treatment of

357-C. AH hospitals, public or private, whether run by the Central

Government,

the State Government, local bodies or any other person, shall immediately

provide the first-aid or medical treatment, free of cost, to the victims of any

offence covered under Section 32.6-A, 376, 376-A, 376-B, 376-C, 376-D or

Section 376-E of the Indian Penal Code (45 of i860), and shall immediately

inform the police of such incident. 2314

Successful complainant to get costs in non-cognizable cases
In this connection Section 359 provides as follows: Order to pay costs in
359- (1) Whenever any complaint of a non-cognizable offence is made to a non-coanizable cases
Court, the Court, if it convicts the accused, may, in addition to the penalty
imposed upon him, order him to pay to the complainant, in whole or in part,
the cost incurred by him in the prosecution, and may further order that in
default of payment, the accused shall suffer simple imprisonment for a period
not exceeding thirty days and such costs may include any expenses incurred
in respect of process-fees, witnesses and pleader’s fees which the Court may
consider reasonable.
{2.} An order under this section may also be made by an Appellate Court or
by the High Court or Court of Session when exercising its powers of revision.

It may be noted that the court is empowered under this section to order
Ohe accused to pay the costs to the complainant in addition to the penalty

nposed upon him,

compensation for wrongful arrests 23.15

Section 358 empowers the court to order a person to pay compensation to another person for causing a police officer to arrest such other person

56. Criminal Law (Amendment) Act, 2,013. Came into force from 5-2.-2.013.
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358. (i) Whenever any person causes a police officer to arrest another person, if it
appears to the Magistrate by whom the case is heard that there was no sufficient
ground for causing such arrest, the Magistrate may award such compensation, not
exceeding one thousand rupees, to be paid by the person so causing the arrest to
the person so arrested, for his loss of time and expenses in the matter, as the
Magistrate thinks fit.

(1) In such cases, if more persons than one are arrested, the Magistrate may, in
like manner, award to each of them such compensation, not exceeding one
thousand rupees, as such Magistrate thinks fit.

(3) All compensation awarded under this section may be recovered as if it
were a fine, and, if it cannot be so recovered, the person by whom it is payable
shall be sentenced to simple imprisonment for such term not exceeding thirty
days as the Magistrate directs, unless such surn is sooner paid.

Usually It is the police officer who investigates and makes the arrest and the complainant, if at all can be
considered to have a nexus with the arrest, it is rather indirect or remote. For applying Section 358 some
direct and proximate nexus between the complainant and the arrest is required.” It has been held that there
should be something to indicate that the informant caused the arrest of the accused without any sufficient
grounds.® There have been instances where the judiciary ordered compensation by the State to be paid to
the victim because of the failure of the police to process prosecution. In such a case, the police was asked to
bear the cost of petition against them filed by victims of their illegal acts. In another case, the High Court in
exercise of inherent powders ordered the complainant to pay compensation to the harassed defendant; in yet
another the complainant was asked to pay the cost to the government, rather than to the defendant.”

The section does not make any express provision for giving an opportunity to the complainant or other
concerned person to show that there was sufficient ground for causing the arrest to be made or to show
cause as to why an order to pay compensation under this section should not be passed against him. However,
looking to the consequences which are likely to follow from the order of payment of compensation, the
principles of natural justice would require that such an opportunity should be given to the complainant or

other concerned person.*

s7. Mallappa

s8.  Pramod
59.
Hii
zuri
Chou’
oey wv.
State
60. Shah Gbhandidal G aka ldas v. Patel Baidevbbai Ranchhoddas, 1980
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F.ProNOUNCEMENT OF JUDGMENT

Modes of pronouncing the judgment 23.16

The judgment of the trial court represents the final episode in the trial of the

accused. A judgment in this context is the final decision of the court

intimated to the parties and the world at large by formal “pronouncement” or

“delivery” in open court.” The rules made by the Code in respect of the

delivery or pronouncement of the judgment are mainly intended to secure

certainty in the ascertainment of what the judgment was. Therefore, until the

judgment is “delivered” or “pronounced” in compliance with such rules, it is

strictly speaking no “judgment”, and the judge can at such a stage change his

mind and make alterations in the judgment. Section 353 which deals with the

modes of pronouncing a judgment, reads as follows:
353* (t) The judgment in every trial in any Criminal Court of original jurisdic-
tion shall be pronounced in open Court by the presiding officer immediately
after the termination of the trial or at some subsequent time of which notice
shall be given to the parties or their pleaders,—

[a) Dby delivering the whole of the judgment; or

(f?) by reading out the whole of the judgment; or

ic) by reading out the operative part of the judgment and explaining the

substance of the judgment in a language which is understood by the
accused or his pleader.

{2) Where the judgment is delivered under'clause {a) of sub-section (t), the
presiding officer shall cause it to be taken down in shorthand, sign the transcript
and every page thereof as soon as it is made ready, and write on it the date of the
delivery of the judgment in open Court.

(3) Where the judgment or the operative part thereof is read out under clause
(/?) or clause (c) of sub-section (1), as the case may be, it shall be dated and signed
by the presiding officer in open Court, and if it is not written with his own hand,
every page of the judgment shall be signed by him.

(4) Where the judgment is pronounced in the manner specified in clause {c)
of sub-section (x), the whole judgment or a copy thereof shall be immediately
made available for the perusal of the parties or their pleaders free of cost.

(5) If the accused is in custody, he shall be brought up to hear the judgment
pronounced.

(6) If the accused is not in custody, he shall he required by the Court to
attend to hear the judgment pronounced, except where his personal attendance
during the trial has been dispensed with and the sentence is one of fine only or he
is acquitted:

Provided that, where there are more accused than one, and one or more of
them do not attend the Court on the date on which the judgment is to he
pronounced, the presiding officer may, in order to avoid undue delay in the

Judgment

61. Igbal Ismail Sod a iv ala v. State of
Maharashtra, (1975) 3 SCC 140: 1974 SCO
(Cri) 764. 77T: 1974 Cri Lj 1:201, 1295;
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(7)  No judgment delivered by any Criminal Court shall be deemed to be invalid by reason only of
the absence of any party or his pleader on the day or from the place notified for the delivery thereof, or of
any omission to serve, or defect in serving, on the parties or their pleaders, or any of them, the notice of
such day and place.

(8) Nothing in this section shall be construed to limit in any way the extent of the provisions of
Section 465.

The expression “after the termination of the trial” in Section 353(1) only means after the entire evidence both
on behalf of the prosecution and on behalf of the defence is recorded and arguments are heard. It cannot,
however, be said that the trial of a criminal case comes to an end as soon as the evidence is recorded and that
the ultimate judgment pronounced in a case forms no part of a trial.**

Where the judgment is pronounced by delivering the whole of it in open court under clause (&) of
sub-section (1) above, the presiding officer is required by sub-section (z) to cause it to be taken down in
shorthand and to sign the transcript and every page thereof as soon as it is made ready and to write on it the
date of the delivery of the judgment in open court. As will be seen later, Section 363 requires that where the
judgment is appealable by the accused he is given a certified copy of the judgment free of cost and without
delay. But if the supply of copy of the judgment is inordinately delayed because of the delay in the preparation
of the transcript as mentioned in sub-section (z), the consequence would inevitably be that the accused would
not be able to file an appeal and obtain an order from the appellate court for his release on bail within a
reasonable time even though it be a fit case for his release on bail. Secondly, another result of the above delay
would be that a convicted person who is sentenced to undergo imprisonment for a short period would undergo
the entire sentence of imprisonment by the time the copy of the judgment is supplied to him. The right of
appeal for such a convicted person would be thus rendered illusory even though he may have a good arguable
case in appeal.” This would indicate the necessity of prompt and expeditious transcription when the judgment
is delivered in open court under clause (@) of sub-section (1).

The Supreme Court has rightly disapproved the undesirable practice of some judges delivering judgments
after several months since completion of hearing. The court has correctly perceived it to be a violation of the

speedy trial, a right enshrined in Article zi of the Constitution.**

62. )

63. al Ismail
Sodawal

6a. Anil Rai
v. State

of Bihar,
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Where the judgment or the operative part thereof is read out under clause {[?} or clause {C) of
sub-section (i), it shall be dated and signed by the presiding officer in open court. [S. 353(3)] However, any defect

6566

or irregularity in such dating and signing can be cured by Section 465.7 " In this connection the Supreme Court

has observed:

Small irregularities in the manner of pronouncement or the mode of delivery do not matter but the
substance of the thing must be there: that can neither be blurred nor left to inference and conjecture nor
can it be vague. All the rest—the manner in which it is to be recorded, the way in which it is to be
authenticated, the signing and the sealing, all the rules designed to secure certainty about its content and
matter—can be cured; but not the hard core, namely, the formal intimation of the decision and its
contents formally declared in a judicial way in open court. The exact way in which this is done does not
matter. In some courts the judgment is delivered orally or read out, in some only the operative portion is
pronounced, in some the judgment is merely signed after giving notice to

the parties and laying the draft on the table for a given number of days for
66
inspection.

Where the case in the High Court was heard by a Bench of two judges and the judgment was signed by both of
them but delivered in court by one after the death of the other, it was held that there was no valid judgment and
that the case should be reheard.”’

A question whether a Sessions judge could pronounce the judgments passed by one judge in two cases on
an earlier day but handed over to him after two weeks, has come up for decision. The Kerala High Court
answered the question in the affirmative saying that the subordinate courts are also having what could be called
auxiliary powers to do what is necessary for dispensation of justice, even in the absence of specific provision if
there is no prohibition.®® In this connection it may, however, be pertinent to note that the Supreme Court has
categorically stated that there is no inherent power with the subordinate courts.®

When the court announces its decision on one day and delivers its reasons on another, the reasons must
bear the date on which they are made known in open court. This has been the practice of the Supreme Court.
This is also the practice of the Privy Council.”

It is quite evident from sub-sections (5) and (6) that it is the duty of the trial court to secure the

attendance of the accused in court at the time of delivering a judgment of conviction by which the accused is

sentenced to a

65. For the text of S. 465, S€€ SUPra, para. 7.9(c).

66. Surendra Singh v. State o/U.P1954 Cri 1] 475, 477: AIR 1954 SC 394.

67. Ibid.

68. District and Sessions Judge, re, 1986 Cri L] 1966 (Ker).

69. Bindesbwari Prasad Singh v. Kali Singh, {1977) 1 SCC 57: 1977 SCC
(Cri) 33: 1978 Cri Lj 187.

70. Mobd. Masootn v. Union of India, 1979 Cri Lj 365. 368 (Del).
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substantive sentence of imprisonment.” ”*” However, in order to avoid undue delay in the disposal of the
case in which there are two or more accused persons, the court can pronounce the judgment in the absence

of any of the accused persons in the circumstances mentioned in the proviso to subsection (6) above.

23.17 Court not to alter judgment

Save as otherwise provided by this Code or by any other law for the time being in force, no court when it has
signed its judgment or final order disposing of a case, shall alter or review the same except to correct a
clerical or arithmetical error. [S. 362]

Section 362 is not restricted to the judgments of the trial court alone. The section is general in its
application and prohibits all courts from altering or reviewing their judgment once it had been signed.”™” It
has been opined that taking cognizance is a final order for the purposes of Section 362." It has also been
opined that after exercising jurisdiction under Section xpo, the Magistrate ceases to have power to review the
order. Therefore, a Magistrate, after dropping a case on considering the police report, cannot take cognizance
of offence on examination of protest petition and the witnesses of the complainant.” It is wide enough to
include High Court in its sweep.”

Finality attaches to a judgment or final order disposing of a case. A judgment or a final order must be
clearly distinguished from an interlocutory order. It is obvious that Section 362 only precludes alteration of a
final judgment and keeps intact the power of a court to pass different orders from stage to stage insofar as an
interim or interlocutory matter is concerned. For substance, a bail may be refused once and granted a second
time or a charge may be framed and modified.”

The provisions of Section 362 cannot be got over by saying that recall of a judgment or final order is not

an alteration or review of the same within the meaning of the section. Such an approach will not be well

7;. See, the

72. Chandmhali
v. State, 1979
73. PCl v. jayashankar
74. PV.
Krishna
Prasad v.
K.V.N.
Kotesiuara
Rao, 1991
75. Rajtd v.
State
76. Desh Rai v. State,
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founded. What a court is prohibited from doing directly, cannot be done by it indirectly.”

The words “save as otherwise provided by this Code” would exempt the order passed under Section 348
discharging the offender on submission of an apology'® from the operation of the rule contained in Section 3 62
regarding the finality of judgment or final order. The words “save as otherwise provided by this Code or by any
other law for the time being in force” refer to those provisions only where the court has been expressly
authorised by the Code or other law to alter or review its judgment. The inherent power of the High Court as
given by Section 482 is not contemplated by the saving provision contained in Section 362, and Section 482
cannot be invoked for altering, or recalling or reviewing a judgment when the prohibition contained in Section
362 is applicable.”

A clerical or arithmetical error is an error occasioned by an accidental slip or omission of the court. It
represents that which the court never intended to say. It is an error apparent on the face of the record and does
not depend for its discovery on argument or disputation. An arithmetical error is a mistake of calculation, and
a clerical error is a mistake in writing or typing.*’

Both with regard to the appellate and revisional jurisdiction of the High Court there is no power to
review or revise its earlier judgment, except to correct clerical errors. Even an alteration or modification in the
sentence passed earlier would amount to review in the eye of law*.*

The question whether the High Court in exercise of its power under Section 401 or 482 is competent to
order the sentences to run concurrently when the convictions and sentences that have been passed by two
criminal courts of two different Sessions Divisions have become final, has been answered in the affirmative.®

The question whether the High Court can order two sentences concurrent under Section 482 has also
been answered in the affirmative by the Madhya Pradesh High Court.®

It may be noted that Section 362 does not control the power of the Supreme Court to review' its own

judgment or order. This power is

77. Rajui v. State of u,P., 1982 Cri Lj 635, 636-37 (AH).

78.  See supra, para. 16.16 for the contents of S. 348.

79. Ajit Singh v. State of Punjab, 1982 Cri Lj 1215, izx~ (P&H) (FB);
Sooraj Deui v. Pyare Lai, {1981) 1 SCC 500: 1981 SCC (Cri) 188,
1:90-91.: 1981 Cri Lj 2.96, 298:

Rajui v. State of U.P., 1982 Cri
Lj 635, 637 (AH}; Sohan Lai v.
8o. Sooraj Devi v. Pyare Lai, (1981) 1 SCC 500:1981 SCC (C ri) 188. 190: 1981 Cri Lj 296, 298.
81. Ajit Singh v. State of Punjab, 1982 Cri Lj 1215, 1218 (P&H) {FB};
Kapoor Singh v. State of Punjab, 1988 Cri Lj 636 (P&H).
82. V. Venkatesivarlu v. State of A.P., 1987 Cri Lj 1621 (AP).
3. Shersingh v. State of M.P., 1989 Cri Lj 632 (MP).
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conferred on the Supreme Court by Article 137 of the Constitution which reads as
follows:
137. Review of judgments or orders by the Supreme Court.—Subjecr to the provisions
of any law made by Parliament or any rules made under Article 145, the Supreme
Court shall have power to review any judgment pronounced or order made by it.

23.18 Copy of judgment to be given to the accused and some others

under certain circumstances

In this connection Section 363 provides as follows:
363. (1} When the accused is sentenced to imprisonment, a copy of the judgment
shall, immediately after the pronouncement of the judgment, be given to him free
of cost.

(2) On the application of the accused, a certified copy of the judgment, or
when he so desires, a translation in his own language if practicable or in the
language of the Court, shall be given to him without delay, and such copy shall,
in every case where the judgment is appealable by the accused, be given free of
cost:

Provided that where a sentence of death is passed or confirmed by the High
Court, a certified copy of the judgment shall be immediately given to the accused
free of cost whether or not he applies for the same.

(3) The provisions of sub-section (2) shall apply in relation to an order under
Section 17 as they apply in relation to a judgment which is appealable by the
accused.

{4) When the accused is sentenced to death by any Court and an appeal lies
from such judgment as of right, the Court shall inform him of the period within
which, if he wishes to appeal, his appeal should be preferred.

(5) Save as otherwise provided in sub-section (2), any person affecred by a
judgment or order passed by a Criminal Court shall, on an application made in
this behalf and on payment of the prescribed charges, be given a copy of such
judgment or order or of any deposition or other part of the record:

Provided that the Court may, if it thinks fit for some special reason, give it to
him free of cost.

(6) The High Court may, by rules, provide for the grant of copies of any
judgment or order of a Criminal Court to any person who is not affected by a
judgment or order, on payment, by such person, of such fees, and subject to such
conditions, as the High Court may, by such rules, provide.

Copy of judgment to
be given to the

When any person is affected by a judgment or order passed by a criminal court, then on an application made
in this behalf under Section 363(5) and on payment of prescribed charges, a copy of the order, deposition or
any other part of the record has to be given to him irrespective of the fact whether he has appeared in court

or not.*

8. Shree Lai Sarof v. State of Bihar, 1979 Cri Lj 895, 89



https://t.me/LawCollegeNotes_Stuffs

Copy of Judgment to be Given

Translation of judgment when to be kept The original judgment is required to be filed with 23 . 1 9
the record of the proceedings and where the original is recorded in a language different from that of the
court and the accused so requires, a translation thereof into the language of the court shall be added to

such record* [S. 364]

Court of Session to send copy of finding and sentence to District Magistrate
In cases tried by the Court of Session or a Chief Judicial Magistrate, the court or such Magistrate, as the 23 . 2 O
case may be, shall forward a copy of its or his finding and sentence (if any) to the District Magistrate
within whose local jurisdiction the trial was held. [S. 365]
The purpose of sending a copy of the judgment as mentioned above is to enable the District

Magistrate to be posted with information about serious offences.

647
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Chapter 24

Review Procedures: Appeals

Object and scope of the chapter
Human judgment is not infallible. Despite all the provisions for ensuring a fair trial and
a just decision, mistakes are possible and errors cannot be ruled out. The Code
therefore provides for “appeals” and “revisions” and thereby enables the superior courts
to review and correct the decisions of the lower courts. Apart from its being a
corrective device, the review- procedure serves another important purpose. The very
fact that the decision of the lower court is duly scrutinized by a superior court in
“appeal” or “revision” gives certain satisfaction to the party “aggrieved” by that decision.
The review- of the case by superior courts, in a way, assures the aggrieved party that all
reasonable efforts have been made to reach a just decision free from plausible errors,
prejudice and mistakes. Review procedures are therefore importantly useful to inspire
in the public mind a better confidence in the administration of criminal justice.
The Supreme Court has observed:
One component of fair procedure is natural justice. Generally speaking and subject
to just exceptions, at least a single right of appeal on facts, where criminal
conviction is fraught with loss of liberty, is basic to civilized jurisprudence. It is
integral to fair procedure, natural justice and normative universality save in special
cases like the original tribunal being a high bench sitting on a collegiate basis. In
short, a first appeal ... as provided hi the Criminal Procedure Code, manifests this
value upheld in Article 2.I."
Appeal is one oi: the two important review- procedures, and the present chapter
attempts to discuss ail its aspects. The next chapter deals with “revision”.

1. M.H. Haskot v. State of Maharashtra, (1978) 3 SCC 544: 1978 SCC (Cri) 468, 476:
197S Cri Lf167S.

24.1
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24.2

An appeal is a complaint to a superior court of an injustice done or error committed by an inferior one,
whose judgment or decision the court above is called upon to correct or reverse.”

An appeal is a creature of statute and there can be no inherent right of appeal from any judgment or
determination unless an appeal is expressly provided for by the law itself.?

The appeal as a corrective procedure would obviously be far less relevant in cases where the chances of
error in the judgment of the trial court are very remote. Further, the review of the case in appeal means
additional time and expense for the final disposal of the case. Therefore in petty cases where the possible error
in the decision of the lower court is more likely to be of insignificant nature, it would be inexpedient to allow
appeals in such cases. These considerations have found expression in the provisions of the Code. In cases
where the accused has been convicted on his own plea of guilty, the Code justifiably disallows any appeal
against the order of conviction, but fairly permits under certain circumstances an appeal as to the extent or
legality of the sentence passed on the accused person. It will further be seen that the Code does not generally
favour a second appeal.

The chapter would consider the circumstances in which appeals can be filed against the orders of
convictions or of acquittals and also the conditions in which the government can appeal on the ground of
inadequacy of the sentence passed on the accused person. The chapter further deals with the form of appeal,
the procedure for its filing, the manner in which it is heard, the powers of the appellate court in disposing of an
appeal, the abatement of appeal under certain circumstances, and other ancillary matters.

A right of appeal carries with it a right of rehearing on law as also on facts. Generally there is no right of
hearing on facts or appreciation of evidence in a revision.* A rehearing of the case could, however, be ordered
in exercise of revisional power.’

Provisions regarding appeals from orders requiring security or refusal to accept or rejecting surety for
keeping peace or good behaviour are contained in Section 373, but they can be more conveniently discussed

along with the main provisions relating to security proceedings. These would be discussed later in Chapter 28.

No appeal in certain cases
(1)  No appeal unless provided by law.—Section 372 lays down the general principle that no appeal shall

lie from any judgment or order of a

2. Black's Law Dictionary (4th Edn.) 12.4.

3. Diirga Shankar Mehta v. Ragbumj Singh, AIR
4. State of Kerala v. Sebastian, 1983 Cri Lj 416, 418

5. T.V. Hameed,re, 1956 Cri L] 1001 (Ker).
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criminal court except as provided by the Code or by any other law which authorises an
appeal. It is, therefore, necessary to bear in mind that an appeal is a creature of statute
and that there is no inherent right of appeal.®7®

Act 5 of 2009 inserted a proviso to Section 372 with effect from 31 December 2009.
It gives a right to the victim to file an appeal in the High Court against any order of a
criminal court acquitting the accused or convicting him for a lesser offence or the
imposition of inadequate compensation/ It confers a right only on a victim and also
does not envisage an appeal against an inadequate sentence.

The proviso has generated a lot of debate among the High Courts.® Different High
Courts have come up with disparate interpretations. It is argued that this right of
appeal is subject to the leave of High Court as in other cases under Section 378. This
view is being countered by the argument that this right of the victim is absolute as
otherwise the legislature could have made provision by amending Section 378
suitably. Having regard to the history of legislation and the case law it is strongly felt
that the right of victim limited to three categories is intended to be absolute and that
it is in consonance with the aim of the legislature to protect the victims. In this
connection Section 357-A of the Code extending the victims’ right of compensation
may also be kept in view.

As will be seen later, this chapter provides for appeals in certain cases as
mentioned in Sections 373, 374, 377, 378, 379, 380. Apart from these general sections,
there are also other provisions in the Code giving the right of appeal in some specific
areas. For example, Sections 86, 237(7), 250(6), 341, 351(1), 449 etc.’

(2) No appeal in petty cases.—Section 376 provides that there shall be no appeal by
a convicted person in any of the following cases, namely:

(a) where a High Court passes only a sentence of imprisonment for a term not
exceeding six months or of fine not exceeding one thousand rupees, or of
both such imprisonment and fine;

(h) where a Court of Session or a Metropolitan Magistrate passes only a
sentence of imprisonment for a term not exceeding three months or of
fine not exceeding two hundred rupees, or of both such imprisonment
and fine;

6. See, observations of the Supreme Court in Akatu Ahir v. Ramdea Ram, {1573) x
SCC 583: 1973 SCC (Cri) 903. 905: 1973 Cri Lj 1404. 1405; National Commission for
Women v. State of Delhi, (2010) iz SCC 599: (xen) 1 SCC (Cri.) 774.

7. See, Nee-raj 7 :wan. “Legislative Framework and judicial Response co the
Victim’s Right of Appeal"”, (201.3) 9 SCC j-13.

8. See, Bhtkhahha: Slotibhai Chavda v. State of Gujarat, zoxo Cri. Lj 3325 (Guj);
Guru Prasad Yadav v. State of Bihar, Criminal Appeal (DR) No. 582 of 2011, order
dated 2-S-20m (Pat);. Ram Kaur v. Jaghir Singh, {2010) 3 RCR (Cri) 391 (P&H);
Balasaheb Rangnatb Khade v. Stale of Maharashtra, Criminal Appeal No. 991 of
2011, order dated 27-4-2012 (Bom); Jagmohan Bhola v. Dilbagh Rai Bhola, (zorr) 2
JCC 777 (Dell; L.P. Sharmav. State of Tripura, (2012) 6 Gau LR 775, etc.

9. See supra, paras's.i4, 19.8, 20.12, 10.5(2), id. 19, 12.13.
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[c\ where a Magistrate of the first class passes only a sentence of fine not
exceeding one hundred rupees*, or
{d) where, in a case tried summarily, a Magistrate empowered to act under
Section 260" passes only a sentence of fine not exceeding two hundred
rupees.
However, the proviso to Section 376 explains that an appeal may be brought against
the abovementioned non-appealable sentence if any other punishment is combined
with it. But it is further explained that such sentence shall not be so appealable merely
on the ground:
(z) that the person convicted is ordered to furnish security to keep the peace; or
(ti) that a direction for imprisonment in default of payment of fine is included in
the sentence; or
(Hi) that more than one sentence of fine is passed in the case, if the total
amount of fine imposed does nor exceed the amount hereinbefore specified
in respect of the case.
It may be recalled here that according to Section 31(3}, for the purpose of appeal by a
convicted person, the aggregate of the consecutive sentences of imprisonment passed

against him at one trial shall be deemed to be a single
111213 14
sentence.

(3) No appeal where the accused is convicted on his plea of guilty,—Where an accused
person has pleaded guilty and has been convicted on such plea, there shall be no
appeal

(a) if the conviction is by a High Court; or

(P) it the conviction is by a Court of Session, metropolitan Magistrate or

Magistrate of the first or second class, except as to the extent or legality of the

sentence. [S. 375]
The rationale behind the above Section 375 is that a person who deliberately pleads
guilty cannot be aggrieved by being convicted. When a person is convicted by any
court on the basis of his own plea of guilty, he cannot and should not have any grouse
against the conviction and hence is not entitled to appeal from such a conviction.
However, if the plea of guilty is not a real one and Is obtained by trickery, it is not a
plea of guilty tor the purposes of the above ruled’ It is only when there is a genuine
plea of guilty made freely and voluntarily mat the bar under Section 375 would apply/?
In Thippaswamyv. State of Karnataka'% the Supreme Court observed that it would be a
violation of Article 21 of the Constitution to

1°. Set* supra, para. 20.13.
If. See supra, para. is.;).
12 Rrafulla Kumar Roy Emperor, (1943) 45 Cri Lj 517, 5.18: AIR 1944 Cal 72°.
13, State of Kerala v. Gopmath Rillal, 198° Cri U (NOC) 39: -LR (2978) Z Ker 267.
14, (1983; r SCC 194: 1983 SCC (Cri) 160: 1953 Cri Lj 1.2.71. See also, discussions in Brijial
Amaroansh: v. State of Maharashtra, zoop Cri LJ 87
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induce or lead an accused to plead guilty under a promise or assurance that lie would
be let off lightly and then in appeal or revision, to enhance the sentence. A person, by
pleading guilty, does not commit himself to accept the punishment that would he
passed against him irrespective of its nature and legality. Therefore, he is not denied
the right to challenge the extent or legality of the sentence. However, this is subject to
one exception. That is, where a High Court convicts and sentences a person on a plea
of guilty, an appeal is not allowed even as regards the extent or legality of the
sentence, because it can hardly be contemplated that the judgment of a High Court
would suffer from a serious infirmity in respect of the extent or legality of the
sentenced’

Appeals from convictions
(ig) Appeal to the Supreme Court:

[a) Subject to the restrictions on appeals as mentioned in para. 24.1 above, any 24.3
person convicted “on a trial held by" a High Court in its extraordinary original
criminal jurisdiction may appeal to the Supreme Court. [S. 374(1}] Since such trials
are extremely rare, it was felt that, in the interests of finality to the proceedings
appeal should lie direct to the Supreme Court and not to another bench of the
same High CourtA ih) Where the High Court has, on appeal, reversed an order of
acquittal of an accused person and convicted and sentenced him to death or to
imprisonment for life or to imprisonment for a term of ten years or more, he may
appeal as of right to the Supreme Court. [S. 379] By this Section 579 the provisions

of the Supreme Court (Enlargement of Criminal Appellate Jurisdiction) Act, 1970

have been incorporated in the Code.

{c) The Constitution provides that an appeal shall lie to the Supreme Court from
any judgment, decree or final order of a High Court, if the High Court certifies
that the case involves a substantial question of law as to the interpretation of
the Constitution. [Art. 132(1)] Further, where the High Court has refused to
give such a certificate the Supreme Court may, if it is satisfied that the case
involves a substantial question of law as to the interpretation of the
Constitution, grant special leave to appeal from such judgment, decree or final
order. [Art. 132(2)] XT here such a certificate is given, or such leave is granted,
any party in the case may appeal to the Supreme Court on the ground that any
such question as aforesaid has been wrongly decided and, with the leave of the
Supreme Court, on any other ground. [Art. 132(3)] **°

15.  See., 43st Report, p. 159, p?_ra.
16. Sec, 4rst Report., p. 2.59, pars.
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(d) Article 134(1} of the Constitution, inter alia provides that an appeal shall lie to the Supreme Court
from any judgment, final order or sentence in a criminal proceeding of a High Court, if the High
Court:

(i)  has withdrawn for trial before itself any case from any court subordinate to its authority
and has in such trial convicted the accused person and sentenced him to death; or (it) certifies
that the case is a fit one for appeal to the Supreme Court.

(e) Article 136(1} of the Constitution provides that the Supreme Court may, in its discretion, grant special
leave to appeal from any judgment, decree, determination, sentence or order in any cause or matter
passed or made by any court or tribunal.

However the above rule shall not apply to any judgment, determination, sentence or order passed or made by
any court or tribunal constituted by or under any law relating to the armed forces. [Art. 136(2)]

It has been reiterated by the Supreme Court that in cases which do not come under clauses (a) and (h) of
Article 134(1) or under the Act of 1970 or Section 379 of the Code an appeal does not lie as of right to the
Supreme Court against any order of conviction by the High Court. In such cases appeal will lie only if a
certificate is granted by the High Court under sub-clause (c) of Article 134(1) certifying that the case is fit one
for appeal to the Supreme Court or by way of special leave under Article 136 when the certificate is refused by
the High Court.”

{2} Appeal to the High Court.—Subject to the restrictions on appeals as mentioned in para. 24.2 above,
any person convicted on a trial held by a Sessions judge or an Additional Sessions judge or on a trial held by
any other court in which a sentence of imprisonment for more than seven years has been passed against him
or against any other person convicted at the same trial may appeal to the High Court. [S. 374(2}] And in that
case the judgment can be stayed suspended pending appeal.”®

In a case where the trial is held by an Assistant Sessions judge and during the trial the judge is invested
with the powers of the Additional Sessions Judge or of the Sessions Judge, a question might arise as to whether
an appeal from an order of conviction in such a trial shall lie to the High Court. Courts are not unanimous on
this point. In a case where the Assistant Sessions judge, after he had recorded the evidence in court and heard

the arguments but before he had written and delivered the

17, Chandra Mohan Tiwari v. State of ALL., (1992.) 2 SCC 105, 113-14:
1992 SCC (Cri) 252: 1992 Cri LJ 1091. Also see, Ganga Kumar
Srivasiava v. State of Bihar, {2005} 6 SCC 211: 2005 SCC {Cri}
1424: 2005 Cri LJ 3454; State of V.P. v. Guru Charan, (2010} 3

18. V. Sundararami Reddi v. State, 1990 Cri L] 167 (AH); S.M. Malik
v. State, 1990 Cri LJ 1919 {Dei}.
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judgment was invested with the powers of an Additional Sessions Judge, the Allahabad High Court held that an
appeal from conviction in the case would lie to the Sessions Judge and not to the High Court as the accused
was convicted “on a trial held by” an Assistant Sessions Judge and not by an Additional Sessions Judge. The fact
that the Assistant Sessions Judge had become the Additional Sessions Judge when he wrote and delivered the
judgment would not affect that position."

In a case tried and acquitted by the Magistrates’ court on appeal by the State, the High Court recorded
conviction and sent the case to the trial court for awarding sentence. The accused’s appeal of sentence by the
trial court, to the Sessions Court was held not maintainable as the “conviction part” was non-appealable to the
Sessions Court.™

(3)  Appeal to the Court of Session.—Subject to the restrictions on appeals as mentioned in para.
24.2, and also subject to the provisions of Section 374(2) as mentioned in para. 24.3(2) above, any person,

{a) convicted on a trial by a Metropolitan Magistrate or Assistant Sessions Judge or Magistrate of the First

Class, or of the Second Class, or

212223
)

{b) sentenced under Section 325 or

(c) in respect of whom an order has been made or a sentence has been passed under Section 360 by any
Magistrate™ *,
may appeal to the Court of Session. [S. 374(3)]
(4)  Special right of appeal in certain cases.—Notwithstanding anything contained in this chapter,
when more persons than one are convicted in one trial, and an appealable judgment or order has been passed

in respect of any of such persons, all or any of the persons convicted at such trial shall have a right of appeal.

[S. 380]

Appeal by government against sentence

Before Section 377 dealing with such appeals was enacted, it was considered somewhat unsatisfactory to invoke
the revisional powers of the High Court for correcting any error in sentencing. Considering the frequent
occurrence of inadequate sentences, there seemed no reason why the State Government should not be able to
appeal against an inadequate sentence. % Section 377 therefore provides as follows:

377. (1) Save as otherwise provided in sub-section (2), the State

Government may, in any case of conviction on a trial held by any Court

other than a High

19. Baksbt Ram v. Emperor, (1338} 39 Cri LJ 345:
20. C. Gopinatban v. Krishnan Ayyappan, 1991 Cri
21.  For the text of S. 315, See supra, para. 14.3(a).
22. For the text of S. 560, See supra, para. 23.5(13).
23.  See, 4ist Report, p. 264, para. 31.21.

24.4

Appeal by the State
Government against
sentence
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Court, direct the Public Prosecutor to present **[an appeal against the sentence on the ground of its
inadequacy—

[@) to the Court of Session, if the sentence is passed by the Magistrate;

and

(b) to the High Court, if the sentence is passed by any other Court.]

(2) If such conviction is in a case in which the offence has been investigated by the Delhi Special
Police Establishment, constituted under the Delhi Special Police Establishment Act, 1946 {25 0f 1946), or by
any other agency empowered to make investigation into an offence under any Central Act other than this
Code, the Central Government may *[also] direct the Public Prosecutor to present **[an appeal against the
sentence on the ground of its inadequacy—

(a) to the Court of Session, if the sentence is passed by the Magistrate;

and : {b} to the High Court, if the sentence is passed by any other

Court;].

(3)  When an appeal has been filed against the sentence on the ground of its inadequacy, ****[the
Court of Session or, as the case may be], the High

 Court
"shall not enhance the sentence except after giving to the accused a reasonable opportunity of showing cause
against such enhancement and while showing cause, the accused may plead for his acquittal or for the

reduction of the sentence.
Earlier an appeal for enhancement of sentence on the ground of its inadequacy could only be entertained by
the High Court. However, as per the present scheme of Section 377 an appeal on the ground of inadequacy of
sentence can also be entertained by the Court of Sessions in certain circumstances. An appeal for
enhancement of a sentence passed by a Magistrate would now lie to the Sessions Court. This will not only
make it easier for the administration to prefer appeals against unduly lenient sentences by Magistrates but will
also deter the latter from passing sentences that are grossly: inadequate.

The right to appeal against inadequacy of the sentence has been given only to-the:State and not to the
complainant or any other person. However that does not mean that the complainant or any other person
cannot move the High Court {or Court of Session) In revision for this purpose. The High Court or the Court or

Session in an appropriate case may, in exercise of its

24, SUbS. by Actys of 2005, .S,- 31(a). (vv.e.f. 2.3-6-2.006}.

25, bis. by CrPC (A'mendmer.c) Act, 1978, S. 2,9.

26. Subs, by Act 25 of 2005, S. 31 (a) pv.e.r. 23-6-2006).

27 Ins. by Act 25 of 2005, S. 3i(&).(w,e,f. 23-6-2006).

28. Nadir Khan v. State (Delhi Admn(1975) 2 SCC 406: 1975 SCC (Cri) 622, 624: 1976
Cri Lj 1721, 1722; Bachan Singh v. State of Punjab. (1979) 4 SCC 754: 1980 SCC (Cri)
174: 1980 Cri LJ 2u; Food Inspector v. K.S. Raphael, 1981 Cri LJ 149 (Kant);
Prabbitdai Cbhaganlal v. Babubhai Virabhai Miseria, 1977 Cri Lj 1666 (Guj);
Eknath Shankarmo Mukkawar v. State of Maharashtra, (1977) 3 SCC 25: 1977 SCC
(Cri) 410, 413: 1977 Cri Lj 964; State v. Babaji Sahoo, 1977 Cri Lj 1591 (Or;).

20. For the text of S. 399, See infra, para. 25.6.

30. For the text of S. 401, See infra, para. 25.8.



https://t.me/LawCol ReRN aaigst Sfig Pfger of Acquittal 657

when read with Section 3 86{C}{iii)" are dearly supplemental to those under Section 377. The effect of reading
Sections 377, 386 and 401 may however be noted. While in the exercise of the revisional jurisdiction the High
Court or the Court of Session is competent to enhance the sentence, the accused has to be given an
opportunity of being heard not only against the enhancement of the sentence but also against the conviction
itself*

In a case where both the appeal and a petition for enhancement of sentence were heard by the High
Court it was ruled that there was no need to hear the appellant as he could be permitted to lead evidence while
hearing the appeal. Moreover, the court noted, the appellant have had opportunity of being heard under
Section 2.35(2,} at the time of conviction.

While the accused in an appeal under Section 377 can show that he is innocent of the offence, the
prosecution is not entitled to show that he is guilty of a graver offence and on that basis the sentence should be
enhanced.

The prosecution will only be able to urge that the sentence is inadequate on the charge as found or even on an
altered less grave charge.*

In a case where the conviction is recorded by the trial court but instead of awarding sentence of
imprisonment the convict is released on probation under the provisions of the relevant special law then it is a
case where no sentence at all has been awarded and as such the provisions of Section 377(1) are not attracted.*

The High Court or the court of session, while exercising the power of enhancing the sentence passed by

the trial court must counter by clear ratiocination the reasons given by the trial court in passing the sentence.>"

Appeal against the order of acquittal 24.5

In this connection Section 378 provides as follows:
378. *’[(1) Save as otherwise provided in sub-section (a), and subject to the Appeal in case of provisions of sub-sections (3) and
(5),— acquittal
{a) the District Magistrate may, in any case, direct the Public Prosecutor to present an appeal to the
Court of Session from an order of acquittal passed by a Magistrate in respect of a cognizable
and non-bailable offence:
(b) the State Government may, in any case, direct the Public Prosecutor to present an appeal to the

High Court from an original or appellate order of acquittal passed by any Court
other than a High Court [not being >

s1. For S. 386(r)(7a), Sec infra, para. 24.12(4).

32. Food Inspector v. K.S. Raphael, 1981 Cri Lj 149, 1154 (Kant); see also, U.J.S. Chopra v.
State of Bombay, 1955 Cri LJ 1410, 1418: AIR 1955 $C 653.

33. Sirajkhan Buddinkhan v. State of Gujarat, 1994 Cri L] 1502 (Guj).

34. Eknath Shankarrao Mukkawar v. State of Maharashtra, {1977) 3 $CC 25: 1977 SCC (Cri)
410, 416: 1977 Cri L] 964.

35. State of U.P. v, Nand Kishore Misra, 1991 Supp (2) SCC 473: 1991 Cri L] 456.

36. Lingala Vijay Kumar v. Public Prosecutor, {1978) 4 SCC 196: 1978 SCC (Cri) 579, 583:
197S Cri Lj 1527.

37. Subs, by Act 25 of 2003, S. 32(f) (w.e.f. 25-6-2006}.
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an order under clause (a)) or an order of acquittal passed by the Court of
Session in revision],

(a) If such an order of acquittal is passed in any case in which the offence has
been investigated by the Delhi Special Police Establishment constituted under the
Delhi Special Police Establishment Act, 1946 (25 of 1946), or by any other agency
empowered to make investigation into an offence under any Central Act other than
this Code, 3S[the Central Government may also direct the Public Prosecutor to
present an appeal, subject to the provisions of subsection {3), also direct the Public
Prosecutor to present an appeal—

(a) to the Court of Session, from an order of acquittal passed by a Magistrate in

respect of a cognizable and non-bailable offence;

{.b) to the High Court from an original or appellate order of an acquittal passed

by any Court other than a High Court [not being an order under clause {a}]
or an order of acquittal passed by the Court of Session in revision.]

{3) No appeal **[to the High Court] under sub-section (1) or sub-section (2}
shall be entertained except with the leave of the High Court.

(4} If such an order of acquittal is passed in any case instituted upon complaint
and the High Court, on an application made to it by the complainant in this behalf,
grants special leave to appeal from the order of acquittal, the complainant may
present such an appeal to the High Court.

(5} No application under sub-section (4) for the grant of special leave to appeal
from an order of acquittal shall be entertained by the High Court after the expiry of
six months, where the complainant is a public servant, and sixty days in every
other case, computed from the date of that order of acquittal.

(6) Ifin any case, the application under sub-section (4) for the grant of special
leave to appeal from an order of acquittal is refused, no appeal from that order of
acquittal shall lie under sub-section (1) or under sub-section (2).

Appeal against an order of acquittal is an extraordinary remedy. Where the initial presumption of innocence in
favour of the accused has been duly vindicated by a decision of a competent court, an appeal against such a
decision of acquittal means putting the interests of the accused once again in serious jeopardy. Therefore the
restrictions on the preferring of an appeal against acquittal as envisaged by Section 378 are intended to
safeguard the interests of the accused person and to save him from personal vindictiveness. According to the
first four sub-sections of Section 378, an appeal against an order of acquittal can be preferred only i) by the
government, and ii) in a case instituted upon complaint, by the government as well as by the complainant.
Secondly, the right of such appeal can be exercised only after obtaining the leave of the High Court. Thirdly,
whether the order of acquittal is passed by any Magistrate or by any Sessions Judge, and whether the offence of
which the accused is acquitted is a major or a minor offence, the appeal in every case of such acquittal could

be made only to the High Court. Fourthly, according to 3*3°

38.  Subs, by Act 25 of 2005, S. 3z(ii) (w.e.f. 23-6-2006}.
39. Ins. by Act 25 of 2005, S. 31 (lit).
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sub-section (6) an appeal by the State under sub-section (x) or sub-sec- tion (2.) is
barred in case the private complainant has failed to obtain special leave to appeal
under sub-section (4).

Fifthly, the application for grant of leave to appeal must be filed within the time
prescribed by sub-section (5); and the appeal must be filed within the period of
limitation prescribed by Article 14 of the Schedule of the Limitation Act, 1963.

The methodology of filing an appeal lies with the state, and the High Court has no
authority or jurisdiction to issue a directive to the state to file appeals against persons
acquitted.*

Section 378 deals with appeals in cases of acquittals. It does not come into play
against an order of discharge.* Nor does it apply to cases where the proceedings are
dropped as being found to be barred by the prescribed period of limitation or on
account of lack of jurisdiction. An order of acquittal contemplates the complete
exoneration of the accused of the offence with which he was charged.

In an appeal against acquittal a court has to remind itself of set of cardinal rules.
They are that

(i) there is a presumption of innocence in favour of the accused which has
been strengthened by the acquittal of the accused by the trial court:

{ii) if two views are possible, a view favourable to the accused should be taken;

(in) the trial judge had the advantage of looking at the demeanour of the witnesses,

and

(w) the accused is entitled to a reasonable benefit of doubt, a doubt which a
thinking man will reasonably, honestly and consciously entertain.** The court can
interfere with the order of acquittal only when:

(/'} the appreciation of evidence by the trial court is perverse or the
conclusion drawn by it cannot be drawn on any view of the evidence;
{ii) where the application of law is improperly done;
{Hi) where there is substantial omission to consider the evidence existing on
record;

(iv) the view taken by the acquitting court is impermissible on the evidence on

record; or

2. Dwarka Dass v.
State of

4. Alimv. Tauftq,
19S2 Cri L

4. Statev. Vazir
Ha kki, 2005
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{v) if the order of acquittal is allowed to stand it will result in the miscarriage of
justice.®?

The appellate court should seek an answer to the question whether the findings of the
trial court are palpably wrong, manifestly erroneous or demonstrably unsustainable. If
the appellate court answers the above questions in the negative the order of acquittal
is not to be disturbed. Conversely, if the appellate court holds, for reasons to be
recorded, thar the order of acquittal cannot at all be sustained in view of any of the
above infirmities it can then and then only reappraise the evidence to arrive at its own
conclusion.*

in the matter of preferring appeals against acquittals, appeals by the State
Government or the Central Government have been treated differ- endy from appeals
by a complainant. This is obvious from the wording of sub-sections (3) and {4) of
Section 378. In the case of an appeal preferred by the State Government or the Central
Government under sub-section (i) or sub-section (2.) of Section 378, the Code does
not contemplate the making of an application for leave under sub-section [3} thereof,
while in the case of an appeal by a complainant, the making of an application for grant
of "special leave” is a condition precedent .tor the grant of "special leave” to a
complainant. Therefore the State Government or the Central Government may, while
preferring an appeal against acquittal under Section 378(1) or Section 378(2),
incorporate a prayer in the memorandum of appeal for grant of leave under Section
378(3) or make a separate application for grant of leave under Section 378(3), but the
making of such an application is not a condition precedent for a State appeal.* It is
not necessary as a matter of law, that an application for leave to entertain the appeal
should be lodged first and only after grant of leave by the High Court an appeal may

be preferred against an order of acquittal.*

However, while refusing leave to appeal
against an order of acquittal, the High Court is required to adduce sufficient reasons
for the same.*

Under Article 144, Limitation Act, in an appeal from an order of acquittal by the
State, the period of limitation is 9o days from the date or the order appealed from;
whereas in an appeal from an order of acquit- tad in any case Instituted upon
complaint, the period Is 30 days from the date of the grant of special leave. Thus there

is a clear distinction

43. State of Maharashtra V.

44. Ranissh Babuial Dos/.'?
v. State of Gujarat,
t1.99A) 9 SCC 2.2,5:

45, State ofM,P. v. Deaadas,

i..t9S2.) 1. SCC 552: 2982
9970

4.0 Saga Ram v. State of
Rajasthan, (2.006; 8
SCC 69.1: (2007) 1 SCC
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between the two types of appeals with regard to terminus a quo under Article 114. It
is, therefore, not necessary to wait until the grant of leave by the High Court to
present a memorandum of appeal against acquittal at the instance of the State. Thus,
an appeal can be filed by the State within 9o days from the date of the order of
acquittal and a prayer may be included in that appeal for entertaining the appeal
under Section 378(3). If the leave sought for is not granted by the High Court, the
appeal is not entertained and stands dismissed.**

It may further be noted that even if the State had in its capacity as the complainant
conducted the proceedings in the trial court, yet it has an independent right as the
State to prefer an appeal under Section 378(1). This right of the State cannot be
trammelled by the provisions contained in sub-sections (4) and (5) of Section 378.
This is a right which is independent of the right given to the complainant, whether
the complainant in the trial court was the State or a public servant or any other
private individual. The question as to the authority entitled to make appeals depends
on the authority which initiates prosecution. The State of Bihar was not permitted to
appeal against the acquittal in the case initiated by the CBL - The wide amplitude of
phraseology used in Section 378(1) clearly shows that the State has a right to approach
the High Court to challenge an order of acquittal passed in any case in the lower
court. One restriction that is placed upon this right of appeal is that leave c:t the High
Court under Section 378(3) has to be obtained. The other restriction is contained in
Section 378(6).>> The power to go in. appeal against an order of acquittal should
ordinarily be used, oy the government in such cases only where there appears to be a
serious miscarriage of justice.The government can review or recall its decision
under Section 378 to prefer an appeal against an order of acquittal before the appeal is
actually presented in the High Court hut not thereafter. - The provisions regarding the
leave of the High. Court to hie an appeal against acquittal were found desirable and
expedient agamst the somewhat arbitrary exercise of the executive power of the
government to hie such appeals,.” Under sub-section (3) the High Court has got full
discretion to grant or not to grant leave to appeal against acquittal. But quite **

43. Slate of Rajasthan v. Ramdcen. (5977) 2. SCC 630: 1977 SCO (Cri) 393,

396:1977 Cn Lj 99749. Lain Vraszd Ycdav V. State of Bihar., [20i0] 5 SCC 1:

(2.0l0) 2. SCC (Cri) i - n :20s0 Cri | A 24 27.

50. Sta te of Maharashtra v. Decpckand Khuskalchsmd ja in.. 1983 Cri Lj 561, 567
(Rom); see

also. Khemraj v. State of ALP., (1976; .T SCC 385: 1977 SCC (Cri) 3,

5.i. King hmperor v. Ganp&ti, 1943 Cri Lj 766, ~6j: AIR 2944 19ag 136:
Public Prosecutor v. Mayandi Nadar, (1933) 34 Cri Lj 394.8(1): AIR
1933 Mad 230: Legal Remembrancer v. Kanma Baistobi. ILR. (1894) 22
Cal 164. 170; but see, Slats of Orissa v_ Nirupama Panda. 1989 Cri IJ
621
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obviously this discretion is to be used judicially and not arbitrarily. Leave to appeal should not be refused
without assigning reasons.™

According to Section 378(1}, the appeal by the State against the order of acquittal is to be presented in the
High Court by the Public Prosecutor upon the direction of the State Government. The object of this provision
seems to be that the State should associate the Public Prosecutor in the matter of preferring an appeal against
acquittal. Where there is a Public Prosecutor but the State has not associated him in preferring the appeal, the
act of filing the appeal will be invalid. Section 378 is thus mandatory. Even though Section 382 allows the
appeal to be presented in the form of a perition by the appellant or his lawyer, that section does not override
the special requirement of Section 37S in respect of an appeal by the State. However, in a situation where it is
impossible to have a Public Prosecutor for presenting an appeal on behalf of the State, it would be legitimate
to invoke the maxim lex non cogit ad impossihilia which means dispensing performance of what is prescribed
when performance of it is impossible.”

For the purposes of Section 378(1), the Public Prosecutor is a person appointed as such under Section
24(1).%° It has been held that simply because the rules framed by the State Government under Article 165
provided that the Advocate-General shall represent the government in the High Court in important civil and
criminal proceedings, it will not give him the status and clothe him with the powers of a Public Prosecutor of
the High Court as appointed under Section 24(1) of the Code.”

The Public Prosecutor, according to Section 378(1), is to present the appeal against acquittal only under the
direction of the State Government. He has no power to suo motu file such an appeal. In the absence of any
direction from the government, the appeal filed by him would be incompetent. A proposal of the Gujarat
Government to get the appeals against acquittals to be vetted by the District Magistrates came to be adversely
commented upon by the Gujarat High Court. However, on appeal by the State, the Supreme Court ordered
that a copy of the proposal for Fling appeals against acquittals should be sent to the District Magistrate though

it need not be necessary for the Law Department to wait for their

54, State of Maharashtra v.
Vithal Rao Pritirao
Chaw an, (19S1) 4 SCC
129: 1981 SCC (Cri) 807,
808: 1982 Cri Lj 1743(1);
Reerna Aggarwal v.
Anupam, (2004} 3 SCC
199: 2004 SCC (Cri) 699:

s5. J.M. .Almeida n.Statie,
1980 Cri Lj 145, X <50

s6. For S. 24(1), See supra,

57, State of Kerala v.
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comments for filing appeals.®® An ex-post sanction/direction granted by the government after the expiry of
limitation for appeal cannot cure the defect/° Because, the ex post facto sanction if permitted would deprive the
accused of a valuable right for the maintenance of the order of acquittal.

It is interesting to note that accepting the letter of the grandfather of the victim as petition an acquittal
recorded by a Sessions Court came to be reviewed and set aside by the High Court which remanded the case to
pass a fresh judgment after hearing or if need be, to hold a retrial. The Supreme Court okayed the orders of the

High Court though the acquittal was challenged by the grandfather who was not the de facto complainant in the
60

case.
The words “any case instituted upon complaint” in sub-section {4} mean only such cases where a
complaint is filed and cognizance of the offence is taken by the Magistrate upon such complaint. If the
Magistrate after receiving the complaint refers the same to the police without taking cognizance and
subsequently cognizance is taken on the police report, the case is not one “instituted upon complaint” and is not
covered by sub-section
(4) % The complainant in such a case is de facto complainant. Though he may be examined as witness,
he will have no right to challenge the acquittal by way of appeal.®> However, the de facto complainant may file
an application under Section 401 of the Code for revision of the order of acquittal/"

Sub-section (5) prescribes a period of limitation of 60 days for making an application for grant of special
leave to appeal against an order of acquittal at the instance of a complainant. In quite a few cases prosecutions
are launched by means of complaints by public servants, such as prosecutions for offences under some special
laws. In such cases, the administrative procedure for taking a decision in the matter takes quite a long time and
in some cases such procedure is not completed within 60 days. In consequence there might be miscarriage of
justice. Most of these special laws require to be enforced strictly with a view to put a stop to various types of
anti-social activities and if wrong acquittals are not appealed against, there would be an adverse effect on the
enforcement of such laws. It was, therefore, considered desirable to extend the period of limitation to six months

whenever the complainant was a public servant.

s$, State of Gujarat v. Ratilal Laljibhai Tandol, {1997) 7 SCC 227: 1997 SCC (Cri) 104659. State of Punjab v,

Mobinder Singh, 1983 Cri L] 466. 469-70 {P&H).

0. Kaptan Singh v. State of M.P., {1997) 6 SCC 185: 1997 SCC (Cri) 870.

6. Sk. Osman Gani v. Baramdeo Singh, (1959) 60 Cri LJ 31, 315: AIR 1959 Cal 145; Kartar Singh v. Bajrangi
Lall, {1964) 1 Cri L] 213: AIR 1964 Pat 61, 62; K. Damodaran v. V.K. Sippi, ig6o Cri L] 1600: AIR ig60 Ker
389; Hucbappa v. Venkataswami, ig6o Cri LJ 964: AIR ig6o Mys 172; see also, Hasimuddin Mondal v.
Golam Mahebub, 1988 Cri LJ 1900 (Cai).

62. Abamadkutty v. Johnson, 1989 Cri LJ 2462 (Ker).

63. Annapurnav. State. 2003 Cri LJ 2665 (Kant).
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24.6

An appeal from an order of acquittal in a case instituted upon a complaint must be presented within.30
days from the date of grant of special leave to appeal as provided by clause (b) of Article 114, Limitation Act.

A party is entitled to wait until the last day of limitation for filing an appeal. But when it allows limitation
to expire and pleads sufficient cause for not filing the appeal earlier, the sufficient cause must establish that
because of some event or circumstances arising before limitation expired it was not possible to file the appeal
within time. No event or circumstance arising after the expiry of limitation can constitute such sufficient
cause.**

In a case where the accused was acquitted according to the then settled law, but subsequent to the order
of acquittal the settled law was altered and unsettled by the view taken by the Supreme Court, the
complainant was not granted special leave to appeal from the order of acquittal. Because unsettling the settled
cases and converting acquittals into convictions was not considered conducive to justice.®

It has been observed that if a convict's appeal is out of time it is the practice of the High Court to condone
the delay as no right could be said to vest in the State to have the conviction of an innocent person upheld,
but if the State itself is negligent in the presentation of an appeal against acquittal a very clear right comes to
vest in the accused person and he is entitled to claim that, save in exceptional circumstances, delay in filing
the appeal should not be condoned.*

It has been opined that when the State has not appealed against acquittal, the complainant could invoke

revisional jurisdiction of the Sessions Court.””

Petition of appeal and its presentation
(1) Every appeal shall be made in the form of a petition in writing presented by the appellant or his pleader,
and every such petition shall (unless the court to which it is presented otherwise directs) be accompanied by a
copy or the judgment or order appealed against. [S. 38a]

(2) i the appellant is in jail he may present his petition of appeal and the copies accompanying the
same to the officer in charge of the jail, who shall thereupon forward such petition and copies to the proper

appellate court. [S.
383]

The appeals presented to jail authorities under Section 383 are usually called “jail appeals”.

e4. Ajit Singh Thakur Singh
v. State of Gujarat,

6s. MCD v. Madan Laf 1979
66. State v. Ditta Ram
Pritam Dass, 1955
67. Niranjan
Kumar Das
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It is obvious that the right vested in the appellant is to present one appeal although there are different
methods of presenting it, and strictly speaking, if one method is availed of and one appeal either under Section
382, or Section 383 is presented, no other appeal can be lodged.” In practice, however, it appears that
frequently both appeals are presented and are dealt with as two appeals about the same matter. Thus, an
appellant in jail sends an appeal through the jail superintendent and later a pleader instructed on his behalf
presents another appeal against the same order.

No practical difficulty arises if, as is normally the case, both the appeals are dealt with at the same time.
Sometimes, however, through oversight, one appeal is disposed of and then the other appeal comes up for
disposal causing considerable embarrassment to the appellate court.® In. order to meet such a situation fairly,
specific provisions have been made in Section.
384 which whll be discussed later in para. 24.8.

Where several persons are convicted at one trial, all of them or some of them can present one joint
appeal.”’” "7

The rule contained in Section 382 is a technical rule, it requires an aggrieved person filing an appeal to
attach a copy of the judgment appealed against. The purpose of this rule is to give the appellate court an initial
idea of what the case is about at the time of passing interim orders.

The provision should not be read as creating a disability against a person from filing an appeal.”

Though there is no provision in the Code which requires that the petition of appeal should specify the

grounds on which the appeal is based, yet the memorandum of appeal should contain a succinct statement of

the grounds on which the appellant proposes to support the appeal.

Hearing of appeals in Court of Session 24.7

For proper distribution of the appellate work in the Court of Session,
Section 381 provides as follows:
381. 1i ) Subject to the provisions of sub-section (2}, an appeal to the Court Appeal to Court of of Session or Sessions Judge shall be
heard by the Sessions judge or by an Swsiov bow beard Additional Sessions Judge:
Provided that an appeal against a conviction on a trial held by a Magistrate of the second class may
be heard and disposed of by an Assistant Sessions judge or a Chief Judicial Magistrate.
(z) An Additional Sessions Judge, Assistant Sessions judge or a Chief judicial Magistrate shah hear

only such appeals as the Sessions judge of the

68. See, 41st Report, p. 265, para. 51.24.

60. See, 41st Report p. 265. para. 31.25.

7o. Lain Jelav. Stale of Gujarat, (1962) t Cri LJ 714: AIR 1962 Guj 125 (FRk Madan Bagdi v. State*
AlR 1967 Cal 528, 529. See, for joint appeal against acquittal of several persons,
State of Gujarat v. Ramprakash P, Puri, (1969) 3 SCC 156, 158-59: 1970 SCC (Cri) 29.

71. Mukand Lai v. State, 17979 Cri L] 105, TO6 (Del).

72. Kapil Deo Shukla v. State 0fU.P1958 Cri L] 262: AIR Kg5S SC 121.
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24.8

division ma\é, by general or special order, make over to him or as the High
Court may, by special order, direct him to hear.

Sub-section (2) of Section 381 restricts the jurisdiction conferred on Additional Sessions Judge, Assistant
Sessions Judge or Chief Judicial Magistrate; it does not empower the Additional Sessions Judge or the Assistant
Sessions Judge to receive appeals direct from parties and to admit them and take them on hie.”7*7

The reasonable interpretation of Section 381(2) appears to be that an Additional Sessions Judge, Assistant
Sessions Judge or a Chief Judicial Magistrate is competent to hear only appeals properly filed under Section

374(3}, entertained by the Sessions Judge and thereafter transferred to him.”?7*

Summary dismissal of appeals

(i) Petition of appeal and copy of judgment to be examined.—ff upon examining the petition of appeal
and copy of the judgment received under Section 382 or Section 383 the appellate court considers that there is
no sufficient ground for interfering it may dismiss the appeal summarily. [S.

384(1)]

Dismissing the appeal summarily means dismissing it, “in an informal manner and without the delay of
formal proceeding”.” Of course the informal dismissal of the appeal can be thought of only after examining the
petition of appeal and the copy of judgment accompanying the petition of appeal. There cannot be partial
summary dismissal of appeal, and therefore an appeal cannot be admitted only on ground of sentence while
summarily dismissing it as regards conviction.” The summary dismissal of appeal under Section 384 is as much
an adjudication as an order of dismissal after a full hearing so far as the accused is concerned.” The power to
dismiss the appeal summarily should be exercised judicially and with great care. If arguable and substantial
points are raised the appellate court should not dismiss the appeal summarily.” It is true that the appellate

court has the undoubted power to dismiss an appeal summarily. But

73. Pasupulati
Nanjappa, re,

74.  Koch7mmini
75. Rash Behari
7. Rabari Chela
}adav v. State
of Bombay,
ig6o Cri Lj 156:
77. UJ.S. Chopra
7s.  Dnyanu Hariba
Mali v. State of
Maharashtra,
(1970) 3 SCC 7:
1970 SCC (Cri)
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it must be realised that in a criminal case the accused has only one right of appeal and that should not be
denied to him where arguable questions of fact are involved or a prima facie case for investigation is made
out. The appellate court should be careful in exercising its discretion in dismissing appeals summarily and
should not do so as a matter of routine.”

In Sita Ram v. State of U.P.% {Sita Ram), the Supreme Court felt that Section 384 dealing with summary
dismissal of an appeal, even without the case-record and without the necessity of giving reasons for dismissal
if the appellate court happened to be the High Court or the Supreme Court, was rather arbitrary in action and
too broad in its sweep. The court held that the section shall be restricted by certain criteria in its application.
The section in action shall not mean that all appeals falling within its fold shall, in the ordinary course, be
disposed of routinely on a preliminary hearing. The rule, in case of appeals under Article 134(i)(a) and {b} of
the Constitution or under Section 379 of the Code®, is issuing NOtice to the State, calling for the records, and
recording of reasons, for dismissal of appeal. In exceptional circumstances, an appeal may be summarily
dismissed after preliminary hearing, and looking into the materials placed by the appellant before the courts
and after recording brief grounds for dismissal. In cases of real doubt the benefit of doubt is to go to the
appellant and notice is to go to the adversary—even if the chances of allowance of the appeal may not be
bright.

However later the Supreme Court has held that the Sita Ram case {supra) is no authority as to the scope
of Section 384. Because in that case as the question of validity of Section 384 was neither raised nor argued, a
discussion by the Supreme Court after “pondering over the issue in depth” would not be a precedent binding
on the courts.*

{x) Calling for the case-record.—Before dismissing an appeal summarily under this Section 384, the
court may call for the record of the case. [S. 384(2}]

(3) Reasonable opportunity of being heard.—No appeal presented under Section 382 shall be
dismissed unless the appellant or his pleader has had a reasonable opportunity of being heard in support of
the same, [proviso () to sub-s. (1), S. 384]

What would amount to a reasonable opportunity depends upon the facts and circumstances of each case.

Appeal under Section 382 has been mentioned in earlier para. 24.6. 7

7 9. Yasitt Gulam Haider v. State of Maharashtra, (1979) 4 SCC 600: 1980 SCC (Cri) 145,
147:
1950 Cri Lj 568, 570.
SO. (1979) 2 SCC 656: 1979 SCC (Cri} 576: 1979 Cri Lj 659.
81. ForS. 379. See supra, para, 24.3(b).
82. Rajput Ruda Meha v. State of Gujarat, (1980) 1 SCC 677: 1980 SCC (Cri) 317,
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{4) Special provisions regarding jail appeals.—No appeal presented under Section 383 shall be dismissed
except after giving the appellant a reasonable opportunity of being heard in support of the same, unless the
appellate court considers that the appeal is frivolous or that the production ot the accused in custody before
the court would involve such inconvenience as would be disproportionate in the circumstances of the case
[proviso (D) to sub-s. (1), S. 384]. Further no appeal under Section 383 shall be dismissed summarily until the
period for preferring such appeal has expired [proviso (C) to sub-s. (1), S. P4,

Appeals under Section 383 which are generally called “jail appeals” have already been described in para.
2.4.6. It has been observed that except perhaps in the High Courts, “jail appeals” are not considered with
particular care, and in many cases, the grounds of appeal drafted in jail do nor attract sufficient attention and
even if there may be any point in the appeal, it is liable to be dismissed.*" The proviso {b) to sub-section (1)
mentioned above would ensure that the “jail appeals” are not summarily dismissed without giving the
appellant a reasonable opportunity of being heard unless the appellate court considers that the appeal is
frivolous or the production of the accused in the court would involve inconvenience disproportionate in the
circumstances of the case.> Further, proviso (c) to sub-section (1) mentioned above will ensure that an
appellant wishing to avail of legal assistance will have presented an appeal under Section 38a before his appeal,
if any, presented under Section 383 comes up for disposal. It has also been provided by sub-section (4) of
Section 384 that, if in spite of this, a jail appeal happens to be dismissed summarily, that would not debar the
court from considering an appeal under Section 38a on the merits, provided such appeal is otherwise duly
presented and the court is satisfied that the interests of justice require that it should be heard.”

{5} Recording of reasons.—Where the appellate court dismissing an appeal under this section [i.€. S. 384]
is a Court of Session or of the Chief judicial Magistrate, it shall record its reasons rot doing so [sub-section (3)
of S. 384].

The orders of summary dismissals of appeals as passed by the appellate courts mentioned above are liable
to be revised by the High Court; therefore ir would be very helpful if their reasons existed on record.>* Where
the appellate court dismissing an appeal summarily is the High Court, the above provision as such is not
applicable; however as an appeal to the Supreme Court against such an order of High Court is possible under

the provisions of the Constitution, it is equally necessary that the * %%

83. See, 41st Report,
84. See, joint
85. See, 41st Report,
86. Ibid, 266, para.
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High Court records its reasons while dismissing any appeal summarily. Time and again, the Supreme Court has

pointed out that an appeal which raises arguable questions, either factual or legal, should not be summarily

8788

dismissed without recording a reasoned order.”” ™ It has been observed by the Supreme Court:

A summary dismissal of the appeal will then be legal if the appellate court considers that there is no
sufficient ground for interference. But even in such circumstances it has been held that a summary
decision is a judicial decision which vitally affects the convicted appellant and in a fit case, it is also open
to be challenged on an appeal before this Court. Though a summary rejection, without giving any reasons,
is not violative of any statutory provisions, such a manner of disposal removes every opportunity for
detection of errors in the order. It has been further held that when an appeal in the High Court raises a
serious and substantial point, which is prima facie arguable, it is improper for an appellate court to dismiss
the appeal summarily without giving some indication of its view on the point. The interests of justice and
fair play require that in such cases an indication must he given by the appellate court of its views on the
point argued before it.*

The Supreme Court has also pointed out® another valid reason for its insistence on a reasoned order of the

High Courts disposing appeals:
It may be thought that such orders are passed by this Court and therefore there is no reason why the High
Courts should not do the same. We would like to point out respectfully that the orders passed by this
court are final and no appeal lies against them. The Supreme Court is the final court in the hierarchy of our
courts. Besides, orders without a reasoned judgment are passed by this court very rarely under exceptional

circumstances. Orders passed by

87. Sampat Tatyada Shinde v. State of Maharashtra. (1974) 4 SCO 2.3:
1974 SCC (Cri} 382. 556: 1974 Cri LJ 674, 677: Sk. Mohd. AH v. State
of Maharashtra, (1972} 2 SCC 7S4: 1973 SCC (Cri) ITT: 1973 Cri LJ
166; Mushtak Hussein v. State of Bombay, 1953 Cri Lj n27: AIR 1953
SC 282; Dattu Genu Gaikwad v. State of Maharashtra, (1974) 3 SCC
678: 1974 SCC Cri 208: 1974 Cri IJ 446; K.V. Suroshe v. State of
Maharashtra, (1974) 3 SCC 404; 1973 SCC (Cri) 969: Tg74 Cri Lj
330; Dhondiba v. State of Maharashtra, (1976) 1 SCC 162: 1973 SCC
(Cri) 795: 1976 Cri L] 856: Babboo v. State of M.P., (1979) 4 SCC 74:
1979 SCC (Cri.) 743, 748: 1979 Cri Lj 908, 912; State of Punjab v.
Jagdev Singh Talwandi, (1.984) r SCC 596: 3.984 SCC (Cri) 135: 1984
Cri Lj 177; Raghunath Laxman Makadwada v. State of Maharashtra.
(1986) 2 SCC 9o: 1986 SCC (Cri) 10S: 1986 Cri Lj 85$; jawahar Lai
Singh v. Naresh Singh, (1987) 2 SCC 222:

88. Shyam Deo Pandey v. State of Bihar, (1971) r SCC <855: 1971 S CC
(Cri) 353, 359-60: 1971 Cri Lj 1177; see also, Govinda Kadtuji Kadam
v. State, of Maharashtra, {1970) 1 SCC 469: T.970 SCC (Cri) 204:
1970 Cri Lj 995; Challappa Ramaswami v. State of Maharashtra,
(1970) 2 SCC 426: 1970 SCC (Cri) 472: 1971 Cri Lj 79; Dagadu v.
State of Maharashtra. (1981) 2 SCC 575: 1981 SCC (Cri) 564; 1981

89. State of Punjaa v. jagdev Singh TaPvandi, (1984) 1 SCC 596: 1984
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the High Court are subject to the appellate jurisdiction of this court under
Article 136... and other provisions of the concerned states.*

The Supreme Court therefore concluded that the High Courts should not dispose of appeals by bald orders.”

(6) Summary dismissal of jail appeal is no bar to the hearing of regular appeal. —Where an appeal
presented under Section 383 ii.. a jail appeal) has been dismissed summarily under this section and the
appellate court finds that another petition of appeal duly presented under Section 382 (i.€. a regular appeal) on
behalf of the same appellant has not been considered by it, that court may, notwithstanding anything contained
in Section 393, if satisfied that it is necessary in the interests of justice so to do, hear and dispose of such appeal

in accordance with law. [sub-s. (4) of S. 384]

Section 393 referred to in the above provision deals with the finality of judgments and orders and would be

discussed later in para. 24.15.

(77 Non-appearance of the appellant.—It is the duty of the appellant and his lawyer to remain present
on the appointed day, time and place when the appeal is posted for hearing. However, a criminal appeal cannot
be dismissed on the ground that no one appeared to support it.”* The appellate court must consider whether
there is sufficient ground for interfering which implies judicial consideration on the merits.” It has also been
pointed out that the right to dismiss criminal appeals for default for appearance and then to restore the same,
are not at all available to the criminal appellate courts subordinate to the High Court, which are solely governed

by Section 386 and are devoid of ail inherent powers.”*

As regards the disposal of appeals when the appellant or his counsel is not present it has been clarified by

the Supreme Conn that the appellate

90. State of Punjab
v. jagdev Singh
o1 State of ZJ.P. v.
Hanpal Singh,
(1998) 8 SCC
7470 1999 SCC
(Cri) 92
92. Bant Singh wv.
State of LO P,
(1996) 4 SCC
9. Trimbak
Pahvant Vaidya
v. Emperor, ILR
(1926} 50 Bom
673; Guiab Das
v. Emperor,
(1936) 37 Cri Lj
94. RadheshyamSoni
v. State, Xgo1 Cri
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court has ample powers to dispose of them on merits.'>3*3°7 However, if the appellant happens to be in jail,
the appellate court should, adjourn and fix another date for hearing.*>*

In Ram Naresb Yadav v. State of Bihar?, the Supreme Court had earlier held that the appellate court
has no right to hear the appeal on merits in the absence of the appellant or his counsel. This view was
overturned by the Supreme Court in Bani Singh v. State of U.PA, wherein the Supreme Court reaffirmed
that the appellate court is entitled to dispose of appeals on merits in the absence of appellant or his counsel.

The Supreme court in Mohd. Sukur Ali v. State of Assam® opined that the court should not dispose of
the appeal in the absence of his counsel. However, in K.S. Panduranga v. State of Karnataka®, the Supreme
Court reversed it and categorically ruled that Bani Sirtgh v. State of U.P.” {Bani Singh) is right. The court
identified and indicated the law as emerging from Bani Singh thus:

i. That the High Court cannot dismiss an appeal for non-prosecution sim- pliciter without
examining the merits;

Z. That the court is not bound to adjourn the matter if both the appellant or his counsel/lawyer are
absent;

3. That the court may, as a matter of prudence or indulgence, adjourn the matter but it is not bound
to do so;

4. That it can dispose of the appeal after perusing the record and judgment of trial court;

5. That if the appellant is in jail and cannot, on his own, come to court, it would be advisable to
adjourn the case and fix another date to facilitate the appearance of the appellant-accused if his
lawyer is not present, and if the lawyer is absent and the court deems it appropriate to appoint a
lawyer at the State expense to assist it, nothing in law would preclude the court from doing so;
and

6. That if the case is decided on merits in the absence of the appellant the higher court can remedy
the situation.

(8)  No power to allow withdrawal of appeal. —Once an appeal has been entertained by the
appellate court, the appellate court has no power to allow it to be withdrawn. It is the duty of the appellate

court to decide the appeal irrespective of the fact that the appellant either does not choose

1. Bani
Singh v.
State  of
2. Bani
Singh v.
3. 1987 Cri Lj 1856: AIR 1987 SC 1300.
4. (1996) 4 SCC 720:1996 SCC (Cri) 848: AIR 1996 SC 2439.
5. (201} 4 SCC 729: (2011} 2 SCC (Cri) 481: 201 Cri Lj 1690.
6. {203} 3 SCC 721: {2013) 2 SCC {Cri} 257: 2013 Cri L] 1665,
7. {1996) 4 SCC 720: 1996 SCC (Cri) 848: AIR 1.996 SC 2439.
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Procedure
hearing appeals not

24.9

for

to prosecute it or is unable to prosecute it for any reason.> An appeal can abate only on the death of the

. 8
accused and not otherwise.”?

When the appeal is against conviction and sentence of death or of imprisonment, and the appellant
dies during the pendency of the appeal any of his near relatives may within 30 days of the death of the
appellant, apply to the appellate court for leave to continue the appeal; and if leave is granted, the appeal
shall not abate.

The power to grant leave to continue the appeal is conferred on the court and not on the Registrar

under Order 6 of the Supreme Court Rules, 1966.%°

Procedure for hearing appeals not dismissed summarily

Where the petition of appeal has not been summarily dismissed and the appeal is “admitted”, Section 385
prescribes the further steps to be taken and the procedure to be followed for the hearing of the appeal.

Section 385 reads as follows:

385. (1) If the Appellate Court does nor dismiss the appeal summarily, it
shall

cause notice of the time and place at which such appeal will be heard to
be

given—

(/} " to the appellant or his pleader;

{//) to such officer as the State Government may appoint in this behalf;

(Hi) if the appeal is from a judgment of conviction in a case instituted upon

complaint, to the complainant;

{.iv} if the appeal is under Section 377, or Section 378, to the accused,
and shall also furnish such officer, complainant and accused with a copy
of the grounds of appeal.

(2)  The Appellate Court shall then send for the record of the case, if
such record is not already available in that Court, and hear the parties:

Provided that if the appeal is only as to the extent or the legality of the
sentence, the Court may dispose of the appeal without sending for the

record.
(3)  Where the only ground for appeal from a conviction is the alleged

8. Khedu Mohton v. State of Bihar
i'W7°i - SCC 450: 1970 SCC (Cri)
479, 482: 1971 Cri Lj
20; Sudhindra Nath
Dutt v. State, 1957
Cri Lj 1245: AIR 1957
Cal 677; Biswanath
Chakramrty V.
9. Khedu Mohton v. State of
Bihar, (1970} 2 SCC 450: 1970
10. jugal Kisbore K he taw at v. State
of W.B., (2om) it SCC 502: (201 ii
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Non-compliance with Section 385 may amount to violation of principles of natural justice.”" **

In case the appeal is not dismissed summarily, Section 385(2) requires the appellate court to send for the
record of the case. However the rigour of rule has been taken away by the proviso to Section 385(2) in a certain
situation mentioned therein. Therefore if the appellant himself says that the appeal should be allowed on the
findings recorded by the Sessions Judge and the respondent has not raised any objection to this, the
non-summoning of the record cannot be considered as fatal to the case. Moreover this irregularity will be
curable under Section 465.”"

In certain cases the courts may have to ensure production of accused. In Mahendra Harjivan Luhar v.
State of Gujaratis the elder brother of the accused was produced in the place of the real accused in the appeal
against his acquittal. It was only at the stage of imposing punishment did he represent that he was not the real
accused. It was doubted whether it could happen without the collusion of police. The court desired to have
investigation and in order to avoid recurrence issued a number of instructions one of which runs thus:

In all acquittal appeals also whenever notices and warrants are issued by the High Court, the

photographs and marks of identification should be crosschecked with the accused and when the notices

are returned duly served and the warrants executed, they should accompany a certificate by the
concerned Court forwarding them to the effect that the accused has been duly served after verifying his

identity, name and address.

Powers of appellate court to grant bail

Sections 389 and 390 deal with suspension of sentence pending the appeal,
release of appellant on bail, arrest of the accused in appeal from acquittal
and his release on bail etc. These sections have already been discussed in

paras 12.7, 12.8, and 12.10, and the same need not be repeated here.

Power of the appellate court to obtain further evidence

Section 391 provides as follows:
301. (1) In dealing with any appeal under this Chapter, the Appellate Court, if it thinks additional
evidence to be necessary, shall record its reasons and may either take such evidence itself, or direct it to
be taken by a Magistrate, or when the Appellate Court is a High Court, by a Court of Session or a
Magistrate.

u. Arun Bhusan Chakravarty v. State of Assam, 1990 Cri LJ 531

12. Hanumant

Dass v.
13. 1999 Cri L] 5015 (Guj).

24.10

24.11

Appellate Court may take
further evidence or direct it
to be taken
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(2} When the additional evidence is taken by the Court of Session or the Magistrate, it or he shall
certify such evidence to the Appellate Court, and such Court shall thereupon proceed to dispose of the
appeal.
(3} The accused or his pleader shall have the right to be present when the
additional evidence is taken.
(4)  The taking of evidence under this section shall be subject to the provisions of Chapter XXIII, as
if it were an inquiry.
Chapter XXIII of the Code referred to in Section 391 deals with “Evidence in Inquiries and Trials”. The sections
contained in the said chapter, namely, Sections 272 to 299, have already been discussed in earlier chapters.

The object of the section evidently is to ensure that justice is done between the prosecutor and the person
prosecuted. Of course additional evidence cannot be tendered at the appellate stage as of right and the
appellate court has to exercise discretion vesting in it to permit additional evidence on sound judicial
principles. Surely, it is not an arbitrary discretion as is manifest by the provision that it “shall record its
reasons”."* ">

The power to take additional evidence should be exercised sparingly and only in suitable cases. Since a
wide discretion is conferred on appellate courts, the limits of such courts' jurisdiction must obviously be
dictated by the exigency of the situation, and fair play and good sense appear to be the only safe guides.
However, once such action is justified there is no restriction on the kind of evidence which may be received. It
may be formal or substantial. It must of course, not be received in such a way as to cause prejudice to the
accused, as for example, it should not be received as a disguise for a retrial or to change the nature of the case
against him. The order must not ordinarily be made, if the prosecution has had a fair opportunity and has not
availed of it, unless the requirements of justice dictate otherwise." The section is not meant to remedy the
negligence or filling the latches left in the prosecution case or for allowing the prosecution to indulge in

. . 6
fishing of evidence."* "'

It is also not meant to make out a case different from the one already on record.”
Section 391 does not authorise the appellate judge to set aside the conviction and sentence and remand the
case to the trial judge for recording evidence.”®

In a case involving smuggling of gold, the prosecution under Section 391 prayed for formally proving the
mint master’s report to the effect that the gold was of specified purity.” The High Court rejected this prayer.

On appeal, the Supreme Court ruled that societal interest should be

14. Tokh Ram v. State,
15. Rajesiuar

Prasad Misrav.

re, 1976 Cri Lj 1200

17. Thomas v. State of
18. T. Vennila v.
1. State of Gujarat v.
Mohanlal Jitamalfi
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adequately cared for and that the white collar offenders should be strictly dealt with. The court’s observations are instructive:
Apart from the fact that the alleged lacuna was a technical lacuna in the sense
that while the opinion of the Mint Master had admittedly been placed on record it had not been formally proved the report completely supported
the
case of the prosecution that the gold was of the specified purity. To deny the
opportunity to remove the formal defect was to abort a case against an alleged

economic offender.”
The power to take additional evidence under Section 391 should not be
used as a disguise for a retrial nor should it be used to direct fresh disposal 24.12

of the case by the trial court.™

Powers of the appellate court in disposing of apPeals sccion sss conters adequate powerson

the appellate court for the proper disposal of different kinds of appeals. According to that section these powers are to be exercised only after satisfying two essential
conditions:

[ a ] Before deciding to exercise any of the powers hereinafter mentioned the court must peruse the record of the case. As has already been
mentioned in para. 24.9, Section 385(2} requires that after the admission of any appeal the appellate court shall send for the record of the
case if such record is not already available in that court. This requirement is necessary to be complied with to enable the court to adjudicate
upon the correctness or otherwise of the order or judgment appealed against not only with reference to the judgment but also with
reference to the records which will be the basis on which the judgment is founded. It has been observed that there must be a clear
indication in the judgment or order of the appellate court that it has applied its judicial mind to the particular appeal with which it was
dealing. Such an indication will be available when the appellate court has considered the material on record, which means not only the
judgment and petition of appeal, but also the other relevant materials.™

Where the record has been lost or destroyed and it is not possible to reconstruct it, the appellate court cannot legally affirm
the conviction of the appellant since perusal of the record of the case is one of the essential elements of the hearing of the appeal.

The appellant has a right to satisfy the appellate court that the

20. lbid. 37¢ (SCO.
21. Govindan v. Food Inspector, 19 8 z Cri Lj 784. 786 iKer).

22. Skyam Deo Pande y v. State of Bihar, {ig71} 1 SCX 855:19 71
SCC {Cri} 353, 361: 1971 Cri
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between the date of the incident of the alleged crime and the date on which the appeal comes up for hearing is short, the proper
course would be to direct retrial of the case. Where, however, such time lag is too wide, it would neither be just nor proper to direct retrial of the
case, more so when even the copies of FIR and statements of witnesses under Section 161 and other relevant papers have been weeded out or
otherwise not available. In such circumstances, the High Court may prefer to set aside the order of conviction and to acquit the accused.” [b) The
appellate court must hear the appellant or his pleader, if he appears, and the public prosecutor, if he appears, and in case of an appeal by the State
Government against sentence under Section 377, or of an appeal in case of acquittal under Section 378, the accused, if he appears.
It is a basic rule of natural justice that before a case is decided by the court, the parties to the case must be given a reasonable
opportunity of being heard. It may be noted that if the appeal is from a judgment of conviction in a case instituted upon a
complaint, then according to Section 385(i)(m), the appellate court admitting the appeal is required to give notice to the
complainant of the time and place at which such appeal shall be heard.” However in such a case, though it is obligatory to hear the
Public Prosecutor on behalf of the State, Section 386 does not specifically require the appellate court to hear the complainant (or
his pleader} despite a notice being given to him of the hearing under Section 385(i)(m). This lacuna in Section 386 appears to have
crept in by oversight, and it would be fair to expect that the appellate court would give to the complainant an opportunity of being
heard in such a case.
After the two essential conditions as mentioned in ((1) and {b) above are complied with, the appellate court, according to Section 386, may exercise any
of the following powers in disposing of any appeal.
@) In cases where no interference is needed.—The appellate court may, if it considers that there is no sufficient ground for
interfering, dismiss the appeal.
(2} In an appeal from an order Of acquittal.—The appellate court may reverse such order and direct that further inquiry be made, or

that the accused be retried or committed for trial, as the case may be, or find him guilty and pass sentence on him according to law [S. 386(12)].

23. Sita Ram v.
State, 1981 Cri
L 65 6667

24. See supra, para. 24.9.
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It may be noted that any appeal against an order of acquittal can lie only to the High Court. While

deciding an appeal against acquittal the power of the appellate court is no less than the power exercised

while hearing appeals against conviction.”>*

As to the exercise of the powers of the appellate court, the Supreme Court in Sanwat Singh v. State of
Rajasthan® has laid down three principles. Firstly, the appellate court has full powers to review the
evidence upon which the order of acquittal is founded.””** Secondly, the principles laid down by the Judicial
Committee of the Privy Council in Sheo Swarup v. King Emperor® afford a correct guide for the appellate
court’s approach to a case in disposing of such an appeal. These principles require that the appellate court
should give proper weight and consideration to such matters as, the view of the trial judge as to the
credibility of the witnesses, the presumption of innocence in favour of the accused, the right of the accused
to the benefit of doubt, and the slowness of an appellate court in disturbing the finding of fact arrived at by a
judge who had the advantage of seeing the witnesses. These matters and guidelines are the “rules and
principles” in the administration of justice. Thirdly, the appellate court in coming to its conclusion should
not only consider every matter on record having a bearing on the questions of fact and the reasons given by

the court below in support of its order of acquittal, but should also express those reasons to hold that the

acquittal was not justified.”® The appellate * 72829

25, Kailuv. State of M.P., (z006} 10 SCC 313: {2006} 3 SCC (Cri) 546: 2006 Cri L] 799,
26. (1961) r Cri LJ 766: AIR 1961 SC 715, 719-20;
see also, observations in Ga?iesh Bhavan
Patel v. State of Maharashtra, {1978) 4 SCC
371
27. Also see, State of M.P. v. Bacchudas, (2007)
9 SCC 135: (2007) 3 SCC (Cri) 87: 2007 Cri L]
1661; V.N. Ratheesh v. State of Kerala,
28. 1936 Cri L] 786: AIR 1934 PC 227.
20. See, the observations in Damodarprasad
Chandrikaprasad v. State of Maharashtra,
(1972) 1 SCC 107: 1972 SCC (Cri) no, 16: 1972
Cri 1J 451, 455; Bhagwati v. State of U.P..
{1976 3 SCC 235: 1976 SCC (Cri)
388, 391: 1976 Cri L] 171, 173; Noor Khan v. State of Rajasthan,
(1964) 1 Cri LJ 167: AIR 1964 SC 286; Bahai
Singh v. State of Haryana, (1976} 3 SCC
564:1976 SCC (Cri) 461,462: 1976 Cri LJ
1568,1569-70: Sita Ram v. State of M.P.,
(1975) 4 SCC 171: 1975 SCC (Cri) 464, 467-68:
1975 Cri LJ 37, 39; Ram Jag v. State of U.P.,
(1974) 4 SCC 20T: 1974 SCC (Cri) 370. 373, 376: 1974 Cri Lj 479,
480, 483; Solanki Ghimajrhhai Vkabhai v.
State of Gujarat, (19S3) 2 SCC 174: 1983 SCC
(Cri) 379, 383: 1983 Cri LJ 822, 824; Samson
Hyam Kemkar v. State of Maharashtra,
(1974) 3 SCC 494: 1973 SCC (Cri)
1096,1100:1974 Cri L] 8o9; Ramji Surjya v.

Ctatn nf Mahavachtra /..0.\ . crr ...
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court should deal with each one of the reasons which prompted the trial court to
record the acquittal and should point out how, if at all, those reasons were wrong or
incorrect.>”

It follows as a corollary from the above, that if two views of the evidence are
reasonably possible, one supporting an acquittal and the other indicating conviction,
the appellate court {i.e. the High Court) should not interfere merely because it feels,
that it would, sitting as a trial court, have taken the other view.* Tw'o views and
conclusions cannot be right and one in favour of the acquittal of the accused must be
preferred over the other because our criminal jurisprudence demands that the
benefit of doubt must prevail.”* If two reasonably probable and evenly balanced views
of the evidence are possible, one must necessarily concede the existence of
reasonable doubt. But, fanciful and remote possibilities must be left out of
consideration.

In Kashirarn v. State of M.P..> a three-judge Bench of the Supreme Court held that
though the High Court while hearing an appeal against an acquittal has powers as
wide and comprehensive as in an appeal against a conviction and while exercising its
appellate jurisdiction the High Court can re-appraise the evidence, arrive at findings
at variance with those

30. Ram Chancier v. State of Hal’yana, (1983} 3 SCC 335, 341, 343: 1983 SCO (Cri) 628: 1983 Cri Lj 1072, 1075, £077; Hal’ijann
Thil’upala v. Public Prosecutor, {2.002} 6 SCC 470: 2002 SCC (Cri) 1370; State of U.P. v. Pappu, (2005} 3 SCC 594: 2005
SCC (Cri) 780: 2005 Cri Cj 330

31. Labh Slngh v. State of Punjab, (1976) 1SCC x8 1; 1976 SCC (Cri) 812, 827: 1976 Cri Lj 21, 24;
Bhim Slngh v. State of Maharashtra, (1974) 3 SCC 762: 1974 SCC (Cri) 238, 240: 1974 Cri Lj 337, 338; Bhagll’ath S|ngh .
State of Bihal’, (197 6) 1 scc 614: 1976 SCC (Cri) 12, 19: 1976 Cri Lj 685, 690; Miuluwa v. State of M.P., (1976) 1SCC 37:1975
SCC (Cri) 759, 764: 1976 Cri Lj 717, 721; 5. AC Nazr v. State of Kerala, (g7s) 3 SCC 150: 2074 SCC (Cri) 774, 780: r;974 Cri LJ 1279, 1285;
Rajendra Rai v. State of Bihar, (o7s) 5 SCC 193: 1974 SCC (Cri) 81,816: 1974 Cri Lj 1471, 1474; State of Punjab v. Savitri
Data, 1983 Cri Lj 1003 (P&eH) (F8); S.D. Usman v. State, 1952 cri 1) 255. 260-6r (Mad); Bab it v. State of U.P., (983}25scca:
1953 SCC (Cri) 332, 338: 1983 Cri 1] 334, 337: State of U.P. v.Samman Dass, (972) 3 SCC 201, in: 1972 SCC (Cri) 175, 285-86: 1972 Cri Lj
487 Tara Singh v. State of M.P., 1980 Supp SCC 466: 1981 SCC (Cri) 375, 376: 1081 Cri 1j 485; Dinarsath Singh v. State of
Bihar, (980)15CC 674: 1980 SCC (Cri) 320, 321: 1980 Cn 1) 921; K. GOpal Reddy v. State of A.P., (g79) 1 ScC 355: 1979 SCC (Cri)
305,310: 1980 Cri L 812. SEE, observations in Ganesh Bhauan Pate/ v. State of Maharashtra, agzs) 4 scc 371:1979 scc (cri)
i: 1979 Cri Lj 51: AIR 1979 SC 155, Awadhesh v. State of M.P., (98s) 2 SCC s57: 1988 SCC (Cri) 361: 1988 Cri 1j ns4; PEErappa v.
State of Karnataka, (z00s) 12 SCC 461: (2006) 1 SCC (Cri) 586; State of U.P. v. Gambh tr Singh, (2005) n SCC 27 5:: (2006)1
scc (cri) 2s; Umrao v. State of Haryana, (2006) 10 SCC 136: (2006) 3 SCC (Cri) 482: 2006 Cri 1 2798; Kalya n Singh v. State
of M.P., (2006) 13 SCC 303: (2007) 3 SCC (Cri) 173; Samghaji Hariba Patil v. State of Karnataka, o) 10 SCC 494: (2007} 1
scc (cri) u3; State of Jharkhand v. Niiyanand Pandey, 200 6 cri1j 1501 (jhar); State v. Chakkera Khader, 2006 cri1j
3744 (Kant); Public Prosecutor v. Dagada Bitjji ReddV, 2005 cri 1) 835 (aP).

32. Damodarprasad Chandrikaprasad v. State of Maharashtra, (g72)15cC 107: 1972 SCC (Cri) no, 16: 1972 Cri 1 451, 455;
Khedu Mohton v. State of Bihar, {1970) 2 SCC 450: 1970 SCC (Cri) 479, 481: 1971 Cri Lj 20; Dkaramdeo S|ngh v.Sta te
of Bihar, {1976 ) 1 SCC 610: 1976 SCC (Cri) 108, riz: 1976 Cri L] 638, 641.
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recorded by the trial court in its order of acquittal and arrive at its own findings, yet,
the salutary principle which would guide the High Court is—if two views are
reasonably possible, one supporting the acquittal and the other recording a
conviction, the High Court would not interfere merely because it feels that sitting as
a trial court its view would have been one of recording a conviction. It follows as a
necessary corollary that it is obligatory on the High Court while reversing an order of
acquittal to consider and discuss each of the reasons given by the trial court to acquit
the accused and then to dislodge those reasons. Failure to discharge this obligation
constitutes a serious infirmity in the judgment of High Court.>"

it has been held in Shaima Jafari v. Irfan® that the judgment of the appellate court
ought to he reasoned one and must reflect application of mind and appropriate
ratiocination either for affirmative or reversal of judgment. Appellate judgments that
refer to some parts of trial court’s judgment and hold that the conclusion of trial
court is not perverse, neither reflects reason nor indicate analysis by the appellate
court. It was further held by the Supreme Court in Bakshish Ram v. State of Punjab*®
that the appellate court has to apply its mind independently and record its own
finding by making independent assessment of evidence.

Where the trial court allows itself to be beset with fanciful doubts, rejects
creditworthy evidence for slender reasons and takes a view of the evidence which is
but barely possible, it is not only open to the High Court but it is also its obvious
duty to interfere with the order of acquittal in the interest of justice, lest the
administration of justice be brought to ridicule.”

It has been held by the Supreme Court that in the matter of appreciation of
evidence the powers of appellate court are as wide as that of the trial court. If the
trial court has resorted to perverse application of the principles of evidence or show
lack of appreciation of evidence the appellate court may reappreciate the evidence
and reach its conclusion.?® The Supreme Court may reappreciate evidence in cases
where the High Court reverses conviction/acquittal and records

. - 63738
acquittal/conviction.*® When 34353737339

s Also Read Soma Bhai v. State of Gujarat, (1975/ 4 SCC 267..
3. (2.013) *4 SCO 348; 2013 Cri L] 1829.
3. (2013) 4 SCC 131: (2013) 2 SCC (Cri) 328: 2015 Cri L 2052.
sr. K. Gopal Reddy v. State of A.?,, (1979) 1 SCC 355: 1979 SCC (Cri)
305, 312 1980 Cri Lj 812; see also, S.D. Usman v. State, 1982 Cri L]
255, 260 (Mad); Kbem Karan v. State ofl].P(1974) 4 SCC 603: 1:974
SCC (Cri) 639, 642: 1974 Cri Lj 1033; Aher Pitba Vajsbi v. State of
Gujarat, 1983 SCC (Cri) 607: 1983 Cri Lj 1049; Ravinder Singh v.
State of Haryana, (1975) 3 SCC 742: 1975 SCC {Cri} 202, 211: 1975
Cri LJ 765; State v. Des Raj. 1979 Cri Lj 558, 562 (J&K); State of
M.P. v. Baccbudas, (2007) 9 SCC 355: {2007) 3 SCC (Cri) 87: 2007
38. Lai Mandi v. State of W.B. , {1 99)5) 3 SCC 603: 1995 SCC! (Cri) 560;
Dbarma v. Ninnal Singh, (3996) 7 SCC 471: 1996 SCC (Cri) 444:
1996 Cri Lj 1631. In such cases the com- plainam can approach the
s0.  Saibir v, Surat Singh, (1997) 4 SCC 392:1997 SCC (Cri) 538: Madari Lai v. State of J&K,



