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Procedure in case of person 329. (1) If at the trial of any person before a Magistrate or Court of Session, it
of unsound mind tried appears to the Magistrate or Court that such person is of unsound mind and
before Court consequently incapable of making his defence, the Magistrate or Court shall,

in the first instance, try the fact of such unsoundness and incapacity, and if
the Magistrate or Court, after considering such medical and other evidence as
may be produced before him or it, is satisfied of the fact, he or it shall record
a finding to that effect and shall postpone further proceedings in the case.

%°[{i-A) If during trial, the Magistrate or Court of Sessions finds the accused
to be of unsound mind, he or it shall refer such person to a psychiatrist or clinical
psychologist for care and treatment, and the psychiatrist or court whether
the accused is suffering from unsoundness of mind:

Provided that if the accused is aggrieved by the information given by the
psychiatric or clinical psychologist, as the case may be, to the Magistrate, he
may prefer an appeal before the Medical Board which shall consist of—

{a) head of psychiatry unit in the nearest government hospital; and

[b) a faculty member in psychiatry in the nearest medical college.]

8[(a) If such Magistrate or Court is informed that the person referred to in
sub-section (i-A) is a person of unsound mind, the Magistrate or Court shall
further determine whether unsoundness of mind renders the accused incapable of entering
defence and if the accused is found so incapable, the Magistrate
or Court shall record a finding to that effect and shall examine the record of
evidence produced by the prosecution and after hearing the advocate of the
accused but without questioning the accused, if the Magistrate or Court finds
that no prima facie case is made out against the accused, he or it shall,

80. Ins. by Act 5 of 2,000, S. 2.6 (w.e.f. 51-12.-2009}.
8'i. Subs, for sub-section (2} by Act 5 of 2009, S. 26 {w.e.f. 31-12-2009}.
S2. State of Maharashtrav. Sindhi, {197;} 1 SCC 647:1975 SCC (Cri) 283, 288: 1975 Cri Lj *475-
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Accused Person of Unsound Mind 381

till an executable sentence is passed by the competent court. Viewed from
that standpoint, the confirmation proceedings under Sections 3 66, 367 and
368, Chapter XXVIII of the Code are in substance a continuation of the
trial.” In case of appeals it has been observed that when the report is that an
accused appellant is of unsound mind, it is reasonable to infer that he is
incapable of making his defence. The court in the circumstance is bound to
afford him the same protection to which he would be entitled had he been
of unsound mind at the time of the trial.*

The word “appears” in Section 329 imports a lesser degree of probability
than “proof”, but this does not mean that whenever a counsel raises such a
point before a Sessions Judge he has to straightaway hold an elaborate
inquiry into the matter. Of course if he has any serious doubt in the matter
the Sessions judge should hold a proper inquiry.” The provisions of Section
329 are mandatory and an omission to decide the preliminary- issue shall

vitiate the whole trial.***”

¥[33°. (1) Whenever a person if found under Section 328 or Section 329 to Release ofperson Of

unsound mind pendhig
mental retardation, the Magistrate or Court, as the case may be shall, investigation or trial

be incapable of entering defence by reason of unsoundness of mind or

whether the case is one in which bail may be taken or not, order release
of such person on bail:

Provided that the accused is suffering from unsoundness of mind or
mental retardation which does not mandate in-patient treatment and a
friend or relative undertakes to obtain regular out-patient psychiatric
treatment from the nearest medical facility and to prevent from doing
injury to himself or to any other person.

() If the case is one in which, in the opinion of the Magistrate or
Court, as the case may be, bail cannot be granted or if an appropriate
undertaking is not given, he or it shall order the accused to be kept in
such a place where regular psychiatric treatment can be provided, and
shall report the action taken to the State Government:

Provided that no order for the detention of the accused in a lunatic
asylum shall be made otherwise than in accordance with such rules as
the State Government may have made under the Mental Health Act, 1987
{14 of 1987).

3) ‘Whenever a person is found under Section 328 or Section 329 to
be incapable of entering defence by reason of unsoundness of mind or
mental retardation, the Magistrate or Court, as the case may be, shall
keeping in view the nature of the act committed and the extent of

unsoundness of mind or mental retardation, further determine if the

o f sy d B

83. Ibid, 1478.
84. Vivian Rodrick v. State ofW.B., (1969} 3 SCC 176, 186:
85. LV.
Shiv
asw
86.

87. Subs, by Act 5 of 2009, S. 27 (w.e.f. 31-12-2009).
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Provided that—

{a) if on the basis of medical opinion or opinion of a specialist, the
Magistrate or Court, as the case may be, decide to order discharge
of the accused, as provided under Section 328 or Section 329, such
release may be ordered, if sufficient security is given that the
accused shall be prevented from doing injury to himself or to any
other person;

(b) if the Magistrate or Court, as the case may be, is of opinion that dis-
charge of the accused cannot be ordered, the transfer of the accused
to a residential facility for persons of unsound mind or mental
retardation may be ordered wherein the accused may be provided

. care and appropriate education and training.
Resumption of pprop g

inquiry or tril 331 (1) Whenever an inquiry or a trial is postponed under Section 328 or

Section 329, the Magistrate or Court, as the case may be, may at any time
after the person concerned has ceased to be of unsound mind, resume the
inquiry or trial, and require the accused to appear or be brought before
such Magistrate or Court.

{2) When the accused has been released under Section 330, and the
sureties for his appearance produce him to the officer whom the
Magistrate or Court appoints in this behalf, the certificate of such officer
that the accused is capable of making his defence shall be receivable in

Procedure on accused evidence.
appearing before 332. (i) If, when the accused appears or is again brought before the
Magistrate or Court Magistrate or Court, as the case may be, the Magistrate or Court considers

him capable of making his defence, the Inquiry or trial shall proceed.

(2) If the Magistrate or Court considers the accused to be still incapable
of making his defence, the Magistrate or Court shall act according to the
provisions of Section 328 or Section 329, as the case may be, and if the
accused is found to be of unsound mind and consequently incapable of
making his defence, shall deal with such accused in accordance with the
provisions of Section 330.

Sections 336 to 339 are also relevant sections and are given below:

Power of State 336. The State Government may empower the officer in charge of the jail in which a
Government to person is confined under the provisions of Section 330 or Section 335 to discharge all or any
empower officer in of the functions of the Inspector-General of Prisons under Section 337 or Section 338.

charge to discharge 337. If such person is detained under the provisions of sub-section (2} of Section 330, and
Procedure where lunatic in the case of a person detained in a jail, the Inspector- General of Prisons, or, in the case of a
prisoner is reported person detained in a lunatic asylum, the visitors of such asylum or any two of them shall
capable of making his certify that, in his or their opinion, such person is capable of making his defence, he shall be
defence taken before the Magistrate or Court, as the case may be, at such time as the Magistrate or

Court appoints, and the Magistrate or Court shall deal with such person under the
provisions of Section 332; and the certificate of such Inspector- General or visitors as
aforesaid shall be receivable as evidence.

338. (1) If such person is detained under the provisions of sub-section (2) of Section 330, or
Section 335, and such Inspector-General or visitors shall certify that, in his or their judgm

ent, he may be released without danger
Procedure where Y 8

lunatic detained is
declared fit to be

released
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doing injury to himself or to any other person, the State Government may

thereupon order him to be released, or to be detained in custody, or to be

transferred to a public lunatic asylum if he has not been already sent to

such

an asylum; and, in case it orders him to be transferred to an asylum, may

appoint a Commission, consisting of a judicial and two medical ofhcers.
(2) Such Commission shall make a formal inquiry into the state of

mind of

such person, take such evidence as is necessary, and shall report to the

Delivery of lunatic to care of
State

relative or friend
Government, which may order his release or detention as it thinks fit.
339. (1} Whenever any relative or friend of any person detained under the
provisions of Section 330 or Section 335 desires that he shall be delivered
to
his care and custody, the State Government may, upon the application of
such
relative or friend and on his giving security to the satisfaction of such
State
Government, that the person delivered shall—
@) be properly taken care of and prevented from doing injury to
himself or
to any other person;
(b) be produced for the inspection of such officer, and at such times
and
places, as the State Government may direct;
(c) in the case of a person detained under sub-section (2) of Section 330, be
produced when required before such Magistrate or Court, order such person to be delivered to such relative or
friend.
(2} If the person so delivered is accused of any offence, the trial of which
has been postponed by reason of his being of unsound mind and incapable of
making his defence, and the inspecting officer referred to in clause (6) of subsection (1), certifies at any time to the Magistrate or Court that such
person is
capable of making his defence, such Magistrate or Court shall call upon the
relative or friend to whom such accused was delivered to produce him before
the Magistrate or Court; and, upon such production the Magistrate or Court
shall proceed in accordance with the provisions of Section 332, and the certificate of the inspecting officer shall be receivable as evidence.

14.9

14.10

Section 335 referred to in the above Sections 336 to 339 deals with detention in safe custody of persons acquitted on grounds of unsoundness of mind.

Section 335 along with Sections 333 and 334 will be discussed later
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legal practitioner of his choice. The right of the accused to have a counsel of his choice is fundamental and essential to fair trial. The right is recognised
because of the obvious fact that ordinarily an accused person does not have the knowledge of law and the professional skill to defend himself before a
court of law wherein the prosecution is conducted by a competent and experienced prosecutor. This has been eloquently expressed by the US Supreme
Court in Powell v. Alabama®. The court observed:
The right to be heard would be, in many cases, of little avail if it did not comprehend the right to be heard by counsel. Even the intelligent and
educated layman has small and sometimes no skill in the science of law. If charged with crime, he is incapable, generally, of determining for himself
whether the indictment is good or bad. He is unfamiliar with the rules of evidence. Left without the aid of counsel he may be put on trial without a
proper charge, and convicted upon incompetent evidence, or evidence irrelevant to the issue or otherwise inadmissible. He lacks both the skill and
the knowledge adequately to prepare his defence, e" en though he had a perfect one. He requires the guiding hand of counsel at every step of the
proceedings against him. Without it, though he be not guilty, he faces the danger of conviction because he does nor know how to establish his
innocence. If that be true of men of intelligence, how much more true is it of the ignorant and illiterate, or those of feeble intellect.*®
The Code has specifically recognised the right of a person against whom proceedings are instituted to be defended by a counsel. According to Section 303,
“any person accused of an offence before a criminal court, or against whom proceedings are instituted, may of right be defended by a pleader of his
choice”.
This section certainly contemplates that the accused should not only be at liberty to be defended by a pleader at the time the proceedings are
actually going on, but also implies that he should have a reasonable opportunity, if in custody, of getting into communication with his legal adviser for

888990

the purpose of his defence. The right to consult a lawyer for the purposes of defence begins from the time of arrest of the accused person.”'

The accused must therefore get reasonable opportunity to communicate with his lawyer when in police custody. The consultations can be within

the presence of the police but it would be unreasonable and unjust to have them within the hearing of the police.”” It may be pertinent to

88. 77 L Ed 158: 2,87 US 45 (1932).
89. Ibid, 6S-69.
90. Llewelyn Evans, re, (192.6) 277 Cri Lj
1169: AIR 192.6 Bom 552, 552; see
also, Kailash Nath Agarwal v.
91. Moti Bai v. State, (1954) 55 Cri Lj
1591: AIR 1954 Raj 241, 243; see also,
Llewelyn Evans, re, {1926) 27 Cri Lj
169: AIR 1926 Bom 551, 552 and
92. Amolak Ram v. Emperor, (1931) 3 - Cri LJ
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12
3, the Supreme Court

in]ugal Kisbore Samra' ruled that the advocate of the accused could be

permitted to watch the interrogation of the accused by the police. He

could be in a separate chamber. The court relied on D.K. Basu v. State Of

W.BH rather than Nandini Sa tpathy for enunciating this rule. According

to Section 126, Evidence Act, 1872, the communications between the

accused and his lawyer under the circumstances are privileged and

confidential.

This section does not confer a right on the accused person to be pro-

vided with a lawyer by the State or by the police or the Magistrate. That is

a privilege given to him and it is his duty to ask for a lawyer, if he wants to

engage one, or to engage one himself, or get his relations to engage one for

him. The only duty cast on the Magistrate is to afford him the necessary

opportunity.* The next section, however, directs the Court of Session to

assign a lawyer for his defence under certain circumstances. The Sessions

Judge cannot thrust a counsel of his choice on the accused and make that

counsel defend the case against the will of the accused, particularly when

the lawyer engaged by the accused was absent because of serious illness.”

If the court refuses to hear the defence counsel, it is an illegality which

might vitiate the trial.’ The Supreme Court has observed that a court

of appeal or revision is not powerless to interfere, if it is found that the

accused was so handicapped for want of legal aid that the proceedings

against him may be said to amount to negation of a fair trial.”

Legal aid at State expense

If the right to counsel is essential to fair trial, it is equally important to see

that the accused has the necessary means to engage a lawyer for his defence.

It does not need any profound understanding of the legal process to

appreciate how an indigent accused in a criminal proceeding stands the risk

of denial of a fair trial when he does not have equal access to the legal

services available to the opposite side.® By the addition of Article 39-A° in

i2d

Emperor, (1931) 31 Cri LJ 339, 341: AIR 1930 Lah 94s.

12 SCC 362: (2012) 1 SCC (Cri) 573.
{1997) 1SCC 416: 1997 SCC (Cri) 92.

Tara Singh v. State, {1951) 52 Cri L] 1491, 1493: AIR 1951 SC 441. See also,
Mohd. Ajmal Amir Kasab v. State of Maharashtra, (2012} 9 SCC 1:

(2012) 3 SCC (Cri) 481: 2012 Cri LJ 4770.

State of Karnataka v. Sidda, 1975 Cri Lj 159, ndi (Kant).

Legal Aid at State Expense 385

14.11

. Nandini Satpathy v. P.L. Dani, (197S) 2 SCC 424: 1978 SCC (Cri) 236: 1978 Cri L] 968.
Directorate of Revenue Intelligence v. Jugal Kishore Samra, (2011)

Muthukaruppa Servai v. Emperor, (1928) 29 Cri L] 1082: AIR 1928 Mad 1234, 1235.

. Janardhan Reddy v. State of Hyderabad, (1951) 52 Cri L] 736, 740:
AlIR 1951 SC 217. See, Mohd. Hussain v. State (Govt, of NCT of

Delhi),

(2012) 2 SCC 584 : (2012) 1 SCC (Cri) 919: 2012 Cri L] 1069.
Report of the Expert Committee on Legal Aid, {1973), p. 69, para. 1.
. This Article was inserted in the Constitution by the
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the Constitution as one of the directive principles of State policy, it has now been recognised in unequivocal terms that it is the duty of the State to
provide free legal aid in order to ensure that equal opportunities for securing justice are not denied to any citizen by reason of economic and other
disabilities. Article 39-A is as follows—
39-A. Equal justice and free IegaI aid.—The State shall secure that the operation of the legal system promotes justice, on a basis of equal
opportunity, and shall, in particular, provide free legal aid, by suitable legislation or schemes or in any other way, to ensure that opportunities for
securing justice are not denied to any citizen by reason of economic or other disabilities.
In Hussainara Khatoon (4) v. State Of Bihar"’, the Supreme Court after adverting to the abovequoted Article 39-A of the Constitution and
after approvingly referring to the creative interpretation of Article Zi of the Constitution as propounded in its earlier epoch-making decision in
Maneka Gandhiv. Union of India", has explicitly observed as follows:
The right to free legal services is, therefore, clearly an essential ingredient of ‘reasonable, fair and just' procedure for a person accused of an offence
and it must be held implicit in the guarantee of Article 21. This is a constitutional right of every accused person who is unable to engage a lawyer
and secure legal services on account of reasons such as poverty, indigence or incommunicado situation and the State is under a mandate to provide
a lawyer to an accused person if the circumstances of the case and the needs of justice so required, provided of course the accused person does not
object to the provision of such lawyer.”*
In a later decision in Khatri (z)\\ State Of Bihar® {Khatri case), the Supreme Court further clarified that the State cannot avoid its
constitutional obligation to provide free legal services to indigent accused persons by pleading financial or administrative inability. According to the
Supreme Court, the State is under a constitutional mandate, and whatever is necessary for this purpose of providing legal aid has to be done by the State.
In the Khatri case, the Supreme Court also held that the constitutional obligation to provide free legal services to indigent accused does not
arise only when the trial commences but also attaches when the accused is for the first time produced before the Magistrate. Because it is at that stage
that he gets the first opportunity to apply for ball and obtain his release as also to resist remand to police or jail custody. That is the stage as also when he

ouizg

is remanded from time to time that an accused person would need competent legal advice and representation.

10. (1980) I SCC 98: 1980 SCO {Cri) 40, 47: 1979 Cri
1. (197S) 1 SCC 248: AIR 1978 SC 597.
12. Hussainara Khatoon (4} v\ State of
Bihar, (1980) 1 SCC 98, 105: 1980
SCC (Cri) 40, 45: 1979 Cri LJ 1045;
13. (1981} 1 SCC 627: 1981 SCC (Cri) 228: 1981 Cri LJ
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Even this right to free legal services may prove to be illusory unless the Magistrate or the court before whom or before which the accused is
produced, informs him of such right. Therefore the Supreme Court declared:

We would, therefore, direct the Magistrates and Sessions Judges in the country to inform every accused who appears before them and who is not

represented by a lawyer on account of his poverty or indigence that he is entitled to free legal services at the cost of the State. Unless he is not

willing to take advantage of the free legal services provided by the State, he must be provided legal representation at the cost of the State. We would
also direct the State of Bihar and require every other State in the country to make provision for grant of free legal services to an accused who is
unable to engage a lawyer on account of reasons such as poverty, indigence or incommunicado situation. The only qualification would be that the
offence charged against the accused is such that, on conviction it would result in a sentence of imprisonment and is of such a nature that the
circumstances of the case and the needs of social justice require that he should be given free legal representation. There may be cases involving
offences such as economic offences or offences against law prohibiting prostitution or child abuse and the like, where social justice may require that
free legal services need not be provided by the State."

If the right to free legal services is a constitutional fundamental right of an indigent accused person, it is not easy to understand how that right could be

taken away only on the ground that the offence alleged against him is in the nature of social and economic offence. Despite this rather illogical stance, it

must be acknowledged that during the last few years the Supreme Court has taken big strides in helping generally the indigent accused persons.

It has been categorically laid down by the Supreme Court that the constitutional right of legal aid cannot be denied even if the accused failed to
apply for it. It is now therefore clear that unless refused, failure to provide legal aid to an indigent accused would vitiate the trial, entailing setting aside
of conviction and sentence.”

It has been ruled by the Supreme Court in the A}mal Kasab case’(’ that it is obligatory for the Magistrate to tell the accused of his right to get
free legal aid. In case he fails in this duty, though it may not vitiate the trial, disciplinary action may be initiated against him.

The Code has made provision to provide a lawyer to the indigent accused person in a trial before a Court of Session; the Code also enables

14. Khatri
(Z) v.
State

15. Suk
Das v.
UT of
Aruna

16.See,

Moh
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Legal aid to accused at
State expense in certain
cases

a State Government to extend this right to any class of trials before other courts in the State. Section

304 reads as follows:

304. (1) Where, in a trial before the Court of Session, the accused is not represented by a pleader,
and where it appears to the Court that the accused has
not sufficient means to engage a pleader, the Court shall assign a pleader for
his defence at the expense of the State.

(2.) The High Court may, with the previous approval of the State Government, make rules
providing for—

(<2) the mode of selecting pleaders for defence under sub-section (i);

(b) the facilities to be allowed to such pleaders by the Courts;

(c) the fees payable to such pleaders by the Government, and generally, for carrying out the
purposes of sub-section (1).

{3} The State Government may, by notification, direct that, as from such date as may be specified in
the notification, the provisions of sub-sections (1) and (z), shall apply in relation to any class of trials
before other Courts in the State as they apply in relation to trials before Courts of Session.

In the implementation of this section several problems are bound to arise. It is not easy to determine
whether the accused is not having sufficient means to engage a pleader. The High Court is to frame
rules in respect of matters referred to in sub-section (2) above. Selection of pleaders is another sensitive
area. Legal aid to the indigent accused will be of little use if competent lawyers are not selected for the
work. The observations of the Supreme Court in this context will indicate the high importance that
should be attached to selecting the right type of lawyers to handle such cases. The court observed:

We find no reason to disagree with the finding of guilt and refuse special leave. Even so, we are
disturbed, having a look at the proceedings in this case, that the Sessions Judges do not view with
sufficient seriousness the need to appoint State Counsel for undefended accused in grave cases.
Indigence should never be a ground for denying fair trial or equal justice. Therefore, particular attention
should be paid to appoint competent advocates, equal to handling the complex cases, not patronising
gestures to raw entrants to the Bar. Sufficient time and complete papers should also be made available,
so that the Advocate chosen may serve the cause of justice with all the ability at his command.”

The section is applicable in respect of “a trial before the Court of Session”. If the accused is sentenced to
death by the Sessions Court and a reference is made to the High Court for confirmation of the death
sentence, will the indigent accused person be entitled to avail of this right to counsel at the State
expense in the reference proceedings? If the indigent accused is

17. Ranchod Mathur Wasatva v. State of Gujarat, (1974) 3 SCC 581:
1974 SCC (Cri) 59- 1974 Cri L] 799~
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if the indigent accused wants to file an appeal against his conviction, will he get legal aid for this appeal?

These questions are now of academic importance only. Because the Supreme Court has now recognised that every indigent accused person has a
fundamental constitutional right to get free legal services for his defence, and this recognition goes far beyond the length and breadth of Section 304 even
if liberally interpreted. The provisions of Section 304 of the Code never comes in the way of right of accused to be defended by an advocate of his choice.
The person who has been granted legal aid as per the provision of Section 304 of the Code can always on the later stage of the trial engage a counsel of his
own choice.”

The Legal Services Authorities Act, 1986 has since been brought into force. This Act envisages establishment of machinery to afford legal aid to the
indigent accused. It has been enacted in pursuance of Article 39-A of the Constitution. As is evident from the tenor of this provision judiciary being part
of “State” under Article iz of the Constitution is envisaged to be an active participant in spreading legal literacy and in encouraging employing law as an
instrument for achieving social justice. The Legal Services Authorities established at various levels envisage an active role for the judicial officers to make

the dream of achieving equality coming true.”



https://t.me/LawCollegeNotes_Stuffs



https://t.me/LawCollegeNotes_Stuffs

Chapter 15

Trial Procedures: Charge

Scope of the chapter 15.1

One bask requirement of a fair trial in criminal cases is to give precise information to the accused as to the accusation against him. This is vitally important
to the accused in the preparation of his defence. In all trials under the Code the accused is informed of the accusation in the beginning itself. In case of
serious offences the Code requires that the accusations are to be formulated and reduced to writing with great precision and clarity.

This “charge” is then to be read and explained to the accused person.'

Charge serves the purpose of notice or intimation to the accused, drawn up according to specific language of law, giving clear and unambiguous or
precise notice of the nature of accusation that the accused is called upon to meet in the course of a trial.” In a criminal trial the charge is the foundation of
the accusation and every care must be taken to see that it is not only properly framed but evidence is only tendered with respect to matters put in the
charge and not the other matters.’ In framing a charge during a criminal trial, instituted upon a police report, the court is required to confine its attention
to documents referred to under Section 173.* The judge needs to be only convinced that there is a prima facie case, where there is no necessity to adduce
reasons for framing charges. Except in certain cases there is no necessity to hear the accused at this stage as a general rule. There is no need for the judge to

adduce reasons for charging either.” However, the Magistrates is required to write an order showing

1. This procedure is followed in trials of warrant cases and trials
before Courts of Session. See, Ss. 240(2.}, 246(2} and 228(2).

2. V.C. Shukla v. State, 1980 Supp SCC 92: 1980 SCC (Cri) 695, 753: 1980 Cri LJ 690,
3. Ramkrishtict Sawalaram Redkar v. State of Maharashtra, 1980 Cri Lj 254 (Bom).

4. State ofj&K v. Sudershan Chakkar, (1995) 4 SCC 181: 1995 SCC (Cri) 664.

5. See, observations in Bharat Parikh v. CBI, {2008} ro SCC 109: (2008) 3 SCC {Cri}
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15.2

reasons if he decides to discharge the accused.® There is no need to appreciate evidence at this stage. Notably the judge is not empowered to invoke Section
3n and call witnesses at this stage of charging.”

The provisions regarding charge are contained in Sections 211 to 224 and 464. Sections 211 to 214 deal with what the charge should contain; Sections
ZX6 and 217 mention the power of the court to alter the charge and the procedure to be followed after such alteration. Section 218 gives the basic rule that
for every distinct offence there shall be a separate charge and every such charge shall be tried separately. Sections 219, 220, 221 and 223 give exceptions to
the above rule. Section 222 deals with circumstances in which the accused can be convicted of an offence for which he was not charged. Section 224
mentions the effect of withdrawal of the remaining charges on conviction on one of the several charges. Sections 215 and 464 mention the effects of errors
in stating the offence or other particulars in the charge, and of omission to frame, or error in the charge.

All these matters are to be discussed in this chapter. Before proceeding further, two things may be mentioned here. The Code does not give any
proper definition of the term “charge”. Section Z(b) only says that “charge” includes any head of charge when the charge contains more heads than one.

The sections dealing with charge do not mention who is to frame the charge. The provisions dealing with different types of trials however provide
that it is. always for the court to frame the charge. As will be seen later,” the court may alter or add to any charge at any time before the judgment is
pronounced. But if a person has been charged, the court cannot drop it.” He has either to be convicted or acquitted.” All this has an important bearing on

the administration of criminal justice.

Form and content of charge

Section 211 mentions the details to be given in the charge specifying the offence with which the accused is charged.

2.008 Cri LJ 3540; YOgeSh v. State of Maharashtra, (2,008) 10 SCC 394: (2009} 1 SCC (Cri) 51: 2008 Cri Lj 3872, Also see, Rnkmini
Narvekar v. Vijaya Satardekar, (2008) 14 SCC 1: {2009) 1 SCC (Cri) 721: 2009 Cri Lj 822; Bhimanna v. State of Karnataka,
(2012) 9 SCC 650: (2012} 3 SCC (Cri) 1210.

6. See, State v. S. Bangamppa, (2001) 1 SCC 369: 2001 SCC (Cri) 152; Omwati v. State, (2001) 4 SCC 333: 2001 SCC (Cri) 685. Also see,
observations in State 0f M.P. v. Rakesh, (2004) 13 scC 523: {2.006} 1 5cC (Cri) 760; R.S. Mishra v. State of Orissa, {zon)
SCC 689: (2011) 1SCC (Cri) 785: 20ri Cri Lj 1654.

7. Bijoyesh Ghosh v. State of W.B., 2000 Cri 1 431, 4514 (Cal).

8. See infra, para.153.

9. Kisan Seva Sahakart Samiti Ltd. v. Bachan Singh, w93 cri 1j 2540 (am; State of Maharashtra v. B.K.
Suhbarao, 1993 Cri Lj 2084 (Bom).

10. Prakash Cbander v. State, 1995 cri 1) 368 (Dei).
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(i) Every charge under this Code shall state the offence with which the accused is charged.
[S. 211(1)]

In cases where there are more than one accused the trial court should consider the case of
each and every accused individually for finding out as to which of the offence was prima facie
made out against each and all of the accused.”

{2) If the law which creates the offence gives it any specific name, the offence may be
described in the charge by that name only. [S. 211(2)]

Illustration
A is accused of murder, or cheating, or theft, or extortion. The charge may state that A
committed murder, or cheating, or theft, or extortion without reference to the definition of

those crimes contained in the IPC [illustration (c) to S. 2,11]

 If the law which creates the offence does not give it any specific name, so much of the
definition of the offence must be stated as to give the accused notice of the matter with which he
is charged. [S. 21(3)]

Illustration
A is charged under Section 184 of the Indian Penal Code (45 of i860) with intentionally
obstructing a sale of property offered for sale by the lawful authority of a public servant.

The charge should be in those words, [illustration {d) to S. 211]

(4} The law and section of the law against which the offence is said to have been committed
shall be mentioned in the charge. [S. 2x1(4)]

According to this rule, in the illustrations given above the section under which the offence
is punishable must in each instance be referred to in the charge.

(5) The fact that the charge made is equivalent to a statement that every legal condition
required by law to constitute the offence charged was fulfilled in the particular case. [S. 211(5)]

Illustration
A is charged with murder of B. This is equivalent to a statement that A’s act fell within
the definition of murder given in Sections 299 and 300 of the Indian Penal Code (45 of
i860), that it did not fall within any of the general exceptions of the said Code; and that it
did not fail within any of the five exceptions to Section 300, or that, if it did fall within
Exception 1, one or other of the three provisos to that exception applied to it. [illustration
(a) to S. 2n]

(6) The charge shall be written in the language of the court. [S. 211(6)] Section 272
empowers the State Government to determine what shall be, for the purpose of this Code, the

language of each court within the State other than the High Court.

1. hntiaz Ahmed v. State of ATP., 1997 Cri L] 1844 (MP).
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7) If the accused, having been previously convicted of any offence, is liable, by reason of such previous conviction, to enhanced punishment, or
to punishment of a different kind, for a subsequent offence, and it is intended to prove such previous conviction for the purpose of affecting the
punishment which the court may think fit to award for the subsequent offence, the fact, date and place of the previous conviction shall be stated in the
charge; and if such statement has been omitted, the court may add it at any time before sentence is passed. [S. 2.11(7)]

The purpose of this provision is to inform the accused adequately about the allegations regarding previous convictions which would expose him to
enhanced punishment if found guilty of the offence charged. The accused by knowing of this contingency would get an opportunity to give his defence, if
any, against these allegations. In practice the rule is more often invoked when the prosecution desires to bring the case under Section 75, Penal Code, i860
{IPQ for enhanced punishment.

Section 212 requires that the charge should give particulars as to time and place of the alleged offence and the person against whom the offence was
committed. These requirements are given in (8) and (9) below.

8) The charge shall contain such particulars as to time and place of the alleged offence, and the person (if any) against whom, or the thing (if
any) in respect of which, it was committed, as are reasonably sufficient to give the accused notice of the matter with which he is charged. [S. 212(1}]

(9} The above rule is to an extent relaxed in a case of criminal breach of trust or of dishonest misappropriation. When the accused is charged with
criminal breach of trust or dishonest misappropriation of money or other movable property, it shall be sufficient to specify the gross sum or, as the case
may be, describe the movable property in respect of which the offence is alleged to have been committed, and the dates between which the offence is
alleged to have been committed, without specifying particular items or exact dates, and the charge so framed shall be deemed to be a charge of one offence
within the meaning of Section 219: provided that the time included between the first and last of such dates shall not exceed one year. [S. 212(2}]

The combined effect of Section 212(2) and Section 219(1), as would be seen later, is that a person accused of breach of trust may be charged with and
tried at one trial for three such offences committed within the space of 12 months, and in regard to each such offence the relaxation as to stating particulars
of time, place and amount may be availed of. But when the embezzlement has been going on for a long time, say three years, it is not permissible to rely on
Section 212(2) for grouping together each year’s embezzlement as one offence and then rely on Section 219(1) for trying the three charges at one trial. It is

suggested that multiplicity of criminal
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proceedings is not avoided in such a case because both the sections have the same period provide limit of one year.”

It is obvious that the relaxation given by the above rule is applicable only in case of criminal breach of trust or dishonest misappropriation and not in
case of any other offence like theft, falsification of accounts under Section 477-A IPC, cheating, etc. The rule is intended to cover cases of persons who
showed a deficiency in the accounts with which they were entrusted but who could not be shown to have misappropriated this or that specific sum.”

(10) ‘When the nature of the case is such that the particulars mentioned in Sections 211 and 2.12 {he. the above nine sub-paragraphs) do not give
the accused sufficient notice of the matter with which he is charged, the charge shall also contain such particulars of the manner in which the alleged

offence was committed as will be sufficient for that purpose. [S. 213]

if) A is accused of cheating B at a given time and place. The charge must set out the
manner in which A cheated B. (illustration {b} to S. 213]

(it) A is accused of obstructing B, a public servant, in the discharge of his public functions
at a given time and place. The charge must set out the manner in which A obstructed B in the
discharge of his functions, [illustration id) to S. 213]

{Hi} A is accused of the theft of a certain article at a certain time and place. The charge [in
such case] need not set out the manner in which the theft was effected, [illustration {a) to S.
213]

() Section 214 gives a rule for interpreting the words used in the charge. It provides that in every charge words used in describing an offence

shall be deemed to have been used in the sense attached to them respectively by the law under -which such offence is punishable. [S. 214]

Alteration of charge and the procedure to follow such 153
alteration

According to Section 216(1), any court may alter or add to any charge at any time before judgment is pronounced. The section invests a comprehensive
power to remedy the defects in the framing or non-framing of a charge, whether discovered at the initial stage of the trial or at any subsequent stage

(including at the stage of S. 313 statement) prior to judgment.” In a case dropping of unsustainable charges before most of the prosecution

12. See, 41st Report, Vol. [, p. 1:55, para. 193.

13. Shiam Sunder v. Emperor* (gsz) 33 Cri 1343, 345: AR 1932 Oudh 145, 147.

14. Enmnula Subharao v. State, 1979 Cri Lj 258, 262 (AP); see also,
AN. Mukerji v. State, 1969 Cri LJ 1203 (All); Jayantilal Vrajlal
Barot v. State of Gujarat, 1968 Cri Lj n73 (Guj); Ram N agina
Roy v. Mohabir Kami, 1995 Cri. L] 3084 (Gau); Tola Rant v. State
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15.3.1

witnesses were examined, was not permitted.” The Code gives ample power to the courts to alter or amend a charge whether by the trial court or by the
appellate court provided that the accused has not to face a charge for a new offence or is not prejudiced either by keeping him in the dark about that charge
or in not giving a full opportunity of meeting it and putting forward any defence open to him, on the charge finally preferred against him.” The court has

very wide power to alter the charge; however, the court is to act judiciously and to exercise the discretion wisely. It should not alter the charge to the

1718

prejudice of the accused person.”* In a case the addition of a new charge at the stage of cross-examination of the prosecutrix was held bad as the trial court

did not inquire into the facts that gave rise to the prima facie case of the additional charge.”"

Power to alter charge
The court’s unrestricted power to alter charges before the pronouncement of judgment has been reiterated by the Supreme Court In]asvinder Sainiv.

State (Govt. of NCT of Delhi)**,

There is absolutely no impediment for the court to frame charges even in summons cases. The fact that summons cases can be proceeded with even
without framing charges, will not in any way take away the powers conferred upon the court under Sections 216 and 221 even in the matter of summons
proceedings.

The following procedure is to be followed after the alteration or addition of the charge as it is necessary to ensure a fair trial:

(1) Every such alteration or addition shall be read and explained to the accused, [S. 216(2)] so as to enable him/her to prepare himself/herself to
meet the fresh challenges.”

(2) If the alteration or addition to a charge is such that proceeding immediately with the trial is not likely, in the opinion of the court, to
prejudice the accused in his defence or the prosecutor in the conduct of the case, the court may, in its discretion, after such alteration or addition has been

made, proceed with the trial as if the altered or added charge had been the original charge. [S. 216(3)]

15. Rajendra Singh Sethia v. State, 1989 Cri Lj 255 (Cal).

16. Kantilal Chandulal Mehta v. State of Maharashtra, (1969) 3 SCC 166: 1970 SCC {Cri} 19.
23:1970 Cri Lj 510, 514.

17. Harihar Chakravarty v. State ofW.B., 1954 Cri Lj 724: AIR 1954 SC 266; Muthu Goundan
v. Emperor, (1920) 21 Cri Lj 57 (Mad). Also see, State of Maharashtra v. Salman Salim
Khan, {2004} 1 SCC 525: 2004 SCC {Cri} 337: 2004 Cri Lj 920; Bah Seetharamaiah v. Per
ike S. Rao, {2004} 4 SCC 557: 2004 SCC (Cri) 1332: {2004) Cri LJ 2034; Dalbir Singh v.
State ofH.P., {2000) 5 SCC 82: 2004 SCC

18. Ram Prashad v. State of M.P., 1997 Cri L] 1846 (MP).

19. (2013) 7 SCC 256: {2013) 3 SCC (Cri) 295.

20. K. Shanmugasimdara Pattar v. State Inspector Railway Police, 1978 Cri L] 468, 469
(Mad).

21, See, Har Pal Singh v. State of V.P., 2000 Cri Lj 4552 (AH).
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{3) If the alteration or addition is such that proceeding immediately with the trial is likely, in the opinion of the court, to prejudice the accused or
the prosecutor as aforesaid, the court may either direct a new trial or adjourn the trial for such period as may be necessary. [S. 216(4}] Unless the court
passes a specific order directing a new trial it is incorrect to presume that a new trial has commenced merely because of the fact that an alteration to a
charge has been effectuated. The touchstone of such a direction, as to a fresh trial, would be an evaluation by the judge, as to whether prejudice has been
caused to the accused or prosecution due to such an alteration.™

(4) If the offence stated in the altered or added charge is one for the prosecution of which previous sanction is necessary, the case shall not be
proceeded with until such sanction is obtained, unless sanction has been already obtained for a prosecution on the same facts as those on which the altered
or added charge is founded. [S. 216(5}]

The concluding words—“unless sanction has been already obtained for a prosecution on the same facts as those on which the altered or added
charge is founded”—show that the legislature contemplated that sanctions under the Code would be given in respect of the facts constituting the offence
charged.”** The charge need not follow' the exact terms of the sanction, though it must not relate to an offence essentially different from that to which
the sanction relates.™*

(5) ‘Whenever a charge is altered or added to by the court after the commencement of the trial, the prosecutor and the accused shall be
allowed:

{a} to recall or resummon, and examine with reference to such alteration or addition any witness w'ho may have been examined,
unless the court, for reasons to be recorded in writing, considers that the prosecutor or the accused, as the case may be, desires
to recall or re-examine such witness for the purposes of vexation or delay or for defeating the ends of justice; and

[b) also to call any further witness whom the court may think to be material. [S. 217]

(6) Arguments regarding the framing of a proper charge are best left to be decided by the trial court at an appropriate stage. Otherwise it may

happen that proceedings get protracted by the intervention of superior courts.”>

22. See, Ranbir Yadav v. State of Bihar, (1995) 4 SCC 392: 1995 SCC (Cri) 728.

23.  Gokulchand Dwarkadas Morarka v. R., {1948) 49 Cri Lj 261, 263: (1947-48) 75 IA
30: (1948) 61 LW 257: AIR 1948 PC 82.

24, 1bid, 263.

25.  State of Maharashtra v. Salman Salim Khan. (2004) 1 SCC 525: 2004 SCC (Cri)
337: 2004 Cri LJ 920.



https://t.me/LawCollegeNotes_Stuffs

398 Chapter 15 Trial Procedures: Charge

154

Section 2.17 does not cast a duty or obligation on the court to inquire of the prosecution or the accused whether they would like to recall or
resummon the witnesses as referred to in clause (a), or to call any further witnesses as dealt with in clause (b) of that section. However it is safer and
desirable that the courts do inquire of the prosecution or the accused, as to whether they would like to exercise the right to recall or resummon the

. . . P S
witnesses or to have further witnesses examined as provided in the section.

Forms set forth for charges

The forms in which the charges are to be framed are set forth in Form No. 32, of the Second Schedule, and the same may be used with such variations as the

circumstances of each case may require.” Some representative forms are given below:

I. CHARGES WITH ONE HEAD
1,(name and office of Magistrate, etc.) hereby charge you {name 0faccusedperson) as follows—

That you, on or about the day of. at , committed culpable

homicide not amounting to murder, causing the death of B
and thereby committed an offence punishable under Section 304 of the Indian Penal Code, and within the cognizance of this Court.

. And I hereby direct that you be tried by this court on the said charge.
ISignature and seal of the Magistrate)

11, CHARGES WITH TWO OR MORE HEADS
1,(name and office ofthe Sessions Judge, etc.) hereby charge you (name ofaccused person) as follows—

First—That you, on or about the day of ,

at committed murder by causing the death

of and thereby committed an offence punishable under

Section 302. of the Indian Penal Code, and within the cognizance of this Court of Session.

SeCOndlyfThat you, on or about the day of )

at , by causing the death of committed culpable

homicide not amounting to murder, and thereby committed an offence punishable under Section 304 of the Indian Penal Code, and within the
cognizance of the Court of Session.

And I hereby direct that you be tried by this court on the said charge.
ISignature and seal of the Sessions Judge)

26. Moosa Abdul Rabiman v. State of Kerala, 1982. Cri Lj 1584, 13SS,

27. See, $. 476 of the Code which says: “Subject to the power conferred by
Article 227
of the Constitution, the forms set forth in the Second Schedule, with
such variations as the circumstances of each case require, may be
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Alternative charge on Section 193 IPC
I, (name and office ofthe Sessions Judge, etc.) hereby charge you ( name of the
accused person) as follows

That you, on or about the day of at s
in the course of the inquiry into before )
stated in evidence that<' ”, and that you, on or about the
day of ,at , in the course of the trial of
before , stated in the evidence that “ ” one of which

statements you either knew or believed to be false, or did not believe to be true, and thereby
committed an offence punishable under Section 193 of the Indian Penal Code, and within
the cognizance of this Court of Session.

And I hereby direct that you be tried by this court on the said charge.

ISignature and seal of the Sessions Judge)

III.  CHARGES FOR THEFT AFTER PREVIOUS CONVICTION
I, {name and office ofthe Magistrate, etc,.), hereby charge you (name of

accused person) as follo"s:
That you, on or about the day of at s

committed theft, and thereby committed an offence punishable under

Section 379 of the Indian Penal Code, and within the cognizance of the Court
of Session (or Magistrate, as the case may be).
And you, the said {nameof accused), stand further charged that you, before the

committing of the said offence, that is to say, on the day
of , had been convicted by the ( state Court by which conviction was
had) at of an offence punishable under Chapter XVII of the Indian

Penal Code with imprisonment for a term of three years, that is to say, the
offence of housebreaking by night ( describe the offence in the

words used in

the section wider which the accused was convicted), which

conviction is still

in full force and effect, and that you are hereby liable to enhanced
punishment

under Section 75 of the Indian Penal Code.

Basic rule regarding charge and its trial

The initial requirement of a fair trial in criminal cases is a precise statement

155

of the accusation. The Code seeks to secure this requirement, first, by laying
down in Sections 211 to 2x4 as to what a charge should contain; next,
stipulating® in Section 218 that for every distinct offence there should be a
separate charge; and lastly, by laying down in the same section that (except
in certain specified cases) each charge should be tried separately, so that

what is sought to be achieved by the first two rules is not nullified by a
28 29

ininnor /-\t niimormic in =\ mmcrninoctorl nil irrrac

28. Sidhardan v. fmsannan, ».006 Cri L] 2568 (Ker).

29. See, g5t Report, p. Ts7, para. 19.7; alS0 see. observations in Sanatan Mondal v.
State, 1988 Cri 1] 238 (Cal).
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Separate  charges
distinct offences

for

Section. 218 reads as follows:
218. (1) For every distinct offence of which any person is accused there shall be a separate
charge, and every such charge shall be tried separately:

Provided that where the accused person, by an application in writing, so desires and the
Magistrate is of opinion that such person is not likely to be prejudiced thereby, the Magistrate
may try together all or any number of the charges framed against such person,

{2) Nothing in sub-section (1) shall affect the operation of the provisions of Sections 219,
220, 221 and 223.

A is accused of a theft on one occasion, and of causing grievous hurt on another occasion.

A must be separately charged and separately tried for the theft and causing grievous hurt.

The reason for the proviso to sub-section (1) above is simple. Where the accused himself wants joint trial or joinder of charges, the court may allow the
same notwithstanding the strict rules in other provisions. This is because the rules in this regard are designed for the benefit of the accused and if they
work to his detriment, he should get relief.” Further, it has been considered as sufficient compliance with the proviso if there is found to be lmplled
consent of the accused person and also the 1mphed opinion of the Magistrate regarding want of prejudice to the accused.”**

According to sub-section (2), the operation of Sections 219, 220, 221 and 223 shall not be affected by the above said basic rule. In other words these
sections are exceptions to the basic rules contained in Section 218(1). These exceptions are based on some rational principle or other. In Section 219, which
permits a joint trial for offences of the same kind not exceeding three in number and committed within a period of 12 months, the principle is the
avoidance of a multiplicity of proceedings.”* In Section 220(1}, the principle is the relation between offences forming part of the same transaction separate
trials whereof will naturally result in an incomplete comprehension of the totality of the crime even where they do not lead to conflicting judgments.”
‘When the offences of criminal breach of trust or dishonest misappropriation of property are accompanied by falsification of accounts (or analogous

offences), Section 220(2) proposes to give full effect to the fiction created by Section 212(2) in relation to the rule contained in Section 220(1) mentioned

above. The principle behind Section 220(3) *"* is that if a
criminal act has several aspects, all
of them should be adjudged together. Section 221 provides for the not so

30. Notes on els.

3. Manobarlal Lobe v.

3. Ravinder Pal Singh v.

33. State of Bihar v.
Simranjit Singh Mann,
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rare class of cases in which while broad facts concerning an offence are, or can be established by the evidence, not all the incidents and circumstances are
known. In such cases it is permissible to charge the accused with having committed all or any of different but connected offences, and also to convict him
of an offence with which he has not been expressly charged but might have been charged.* Lastly, Section 223 permits a joint trial of several persons in
specified cases because of some basic connection between the various offences committed by them.”

The object of Section 218 is to save the accused from being embarrassed in his defence if distinct offences are lumped together in one charge or in
separate charges and are tried together.**”* Another reason is that the mind of the court might be prejudiced against the prisoner if he were tried in one
trial upon different charges resting on different evidence. It might be difficult for the court trying him on one of the charges not to be influenced by the
evidence against him on the other charges.”*

The strict observance of Section 218(1) may lead to multiplicity of trials, therefore exceptions, in suitable cases, have been provided by Section 218(2)

in Sections 219, 220, 221 and 223.

Joinder of charges
in K. Satwant Singh v. State ofPunjaba five-judge Bench held that Sections 234 to 236 and 239 0f 1898 Code are permissive sections. They are
not compelling sections. That is to say, although these sections permit joinder of charges and joinder of persons, a court may well consider it desirable in
the interest of justice and having regard to the circumstances of a particular case that the charges framed should be split up and separate trials should
take place in respect of them and the accused be tried separately. It was to avoid multiplicity of trials, harassment to the accused and waste of time that
the permissive Sections 234 to 236 and 239 enable a court, within their terms, to join charges and persons in a single trial.

The section requires a separate charge to be framed for every distinct offence. It does not say “for every offence” or “for each offence”. A
distinct offence is distinguished from another offence by (1) difference in time of their occurrence, or b) place or C) victims of crimes being different,

or d) the acts constituting the offences are covered by different sections. It has been held that “distinct offence” must have different content 155.1

34.  See. Ghan Shyam v. State of U.P., 2004 Cri L] 967.
35. See, st Report, p. 157, para. 19.7.
36. Aftab Ahmad Khan .
State of Hyderabad, s+
Cri Lj 1155, 1158: AIR 1954 SC 456; see
also, R.P. Reddy v. Chand
Mohd., 1973 Cri 1j ro8z, 1085
5. Queen Empress v.Jwala Prasad. ir (8ss) 7 ail
38.  AIR ig60 SC 266.
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from the expression “every offence” or “each offence”. Separate charge is required for every distinct offence and not necessarily for “every” or “each” offence.
Two offences are distinct if they are non-identical and are not in any way interrelated.”

The effects of non-compliance with provisions regarding charge would be considered later. It would, however, be useful to allude to the decision of
the Supreme Court in context of non-compliance with Section 218. In every case, in which a departure from the requirements of Section 218 has occurred,
the question before the court is, whether the omission to frame the required charge has or has not in fact occasioned a failure of justice by prejudicing the

accused in his defence, and whether he has thus been deprived of a fair trial.*

15.6 Exception 1 to basic rule
Three offences of same kind within year may be charged together.—In creating this exception, it was considered expedient to

avoid multiplicity of the proceedings under the circumstances mentioned in Section 219. That section provides:

Three offences of same kind within 219. (1) When a person is accused of more offences than one of the same

kind

year may be charged together ~ committed within the space of twelve months from the first to the last of such
offences, whether in respect of the same person or not, he may be charged with,
and tried at one trial for, any number of them not exceeding three.

(2} Offences are of the same kind when they are punishable with the same
amount of punishment under the same section of the Indian Penal Code (45 of
i860}, or of any special or local laws:

Provided that, for the purposes of this section, an offence punishable under
Section 379 of the Indian Penal Code (45 of i860} shall be deemed to be an offence
of the same kind as an offence punishable under Section 380 of the said Code, and
that an offence punishable under any section of the said Code, or of any special or
local law, shall be deemed to be an offence of the same kind as an attempt to
commit such offence, when such an attempt is an offence.

The term “person” is not to be interpreted as including several persons. Section 223 specifically deals with the case of several accused persons and therefore
it is not necessary to construe the singular “person” as including “person”.* However, the Madras High Court has taken the view that “a person” is not

intended to exclude the plural number.* Considering the objective of Section 219 and the separate provision made in Section 223,

39.
40.

41.
42.
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the opinion expressed by the Madras High Court does not appear to be
sound one.

There are conflicting judicial opinions as to whether Sections 219 to
zzi and ZZ3 are mutually exclusive or whether they can be used to get a
cumulative effect. In other words, the question is whether it is open to the
prosecution to take help partly of one section and partly of another sec-
tion in order to justify the joinder of charges or whether the intention of
law is that sections should be mutually exclusive and only one of the them
can be availed of at one time. The Allahabad High Court has pointed out
in this connection that each of the four Sections zip, zzo, zzi and ZZ3
mentioned in Section zi8 can individually be relied upon as justifying a
joinder of charges in respect of any trial. Use cannot be made of two or
more of these sections together to justify a joinder.” In other words, it
is not open to the prosecution to take the help partly of one section and
partly of another in order to justify the joinder of charges.* Further it has
been observed that the normal rule as embodied in Section zi§ has been
made subject to the exceptions laid down in Section Z19 or zzo or zzi or
Z73. Each section is to be an exception individually. It is not the intention
of the legislature to group together different sections in order to constitute
an exception.® A contrary view was expressed earlier in some cases.* It

appears that this “contrary” view is now less acceptable.

Exception 2 to basic rule

Offences committed in course of same transaction can be charged, at one trial.—If, in one series of acts so connected

15.7

together as to form the same transaction, more offences than one are committed by the same person, he may be charged with, and tried at one trial for,

every such offence. [S. zzo(i)]

(i) A rescues B, a person in lawful custody, and in so doing causes grievous hurt to C, a
constable in whose custody B w-as. A may be charged with and tried at the same time for
offences under Sections 2.25 and 333 of the IPC. [illustration {a} to S. 220(1)]

(ii)) A threatens B, C and D at the same time with injury to their persons with intent to
cause alarm to them. A may be separately charged with, and convicted of, each of the three
offences [in one trial] under Section 506 of the Indian Penal Code (45 of i860), [illustration
(h) to S. 220 (i)]

43. Sri Ram Varma v. State. 1956 Cri L] 959, 966: AIR 1956 All 466 {FB).
44. G.N. Kulkarni v. Slate, 1973 Cri Lj 551, 55Z (Mys).
45. Ibid; see also. Emperor v. Dbaneshram, (1926) 27 Cri L] 1099,
1100: AIR 1927
Nag 223; D.K.
46.  Ram Kishoon Prasad v . Emperor. (1934) 35 Cri LJ 876, 878: AIR
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‘Where the accused persons are more than one, the words “by the same person” clearly show that the rule will not cover their case; however in such a
situation Section 223 might apply.
The word “transaction” has not been defined in the Code. The word is one of elastic import and it has been probably advisedly left undefined.”” The
observations of the Supreme Court in this connection are worth quoting. The court says:
What is meant by “same transaction” is not defined anywhere in the Code. Indeed, it would always be difficult to define precisely what the expression
means. Whether a transaction can be regarded as the same would necessarily depend upon the particular facts of each case and it seems to us to be a
difficult task to undertake a definition of that which the Legislature has deliberately left undefined. We have not come across a single decision of any
Court which has embarked upon the difficult task of defining the expression. But it is generally thought that where there is proximity of time or place
or unity of purpose and design or continuity of action in respect of a series of acts, it may be possible to infer that they form part of the same
transaction. It is, however, not necessary that every one of these elements should co-exist for a transaction to be regarded as the same. But if several
acts committed by a person show a unity of purpose or design that would be a, strong circumstance to indicate that those acts form part of the same

transaction. The connection between a series of acts seems to us to be an essential ingredient for those acts to constitute the same transaction....*
In this sub-section, the principle is the relation between offences forming part of the same transaction, separate trials whereof will naturally result in an
incomplete comprehension of the totality of the crime even where they do not lead to conflicting judgments.* According to this sub-section, where several
offences are committed in the course of the same transaction they may be tried jointly and it is immaterial whether the offences are of the same kind or
not, or whether their number exceeds three or not, and whether the offences are committed within a period of one year or not. Further, it has been held
that a court having jurisdiction to try certain offence committed in the course of a transaction, can hold an inquiry or trial even in respect of an offence

committed in the course of the same transaction but beyond its jurisdiction.>

47. RP
Red

48.

Stat
49. 41st
50.

Stat
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It has also been held that Section 220 is an enabling provision which
permits the court to try more than one offence in one trial. The court may

or may not try all the offences together in one trial.”

Exception 3 to basic rule
Offences of criminal breach of trust or dishonest misappropriation of 15.8
property and their companion offences offalsification of accounts to be
tried at one trial. —whena person charged with one or more offences of
criminal breach of trust or dishonest misappropriation of property as pro-
vided in Section 2,12(1) or in Section 219(1) is accused of committing;, for
the purpose of facilitating or concealing the commission of that offence or
those offences, one or more offences of falsification of accounts, he may
be charged with and tried at one trial for every such offence. [S. 220(2)]
Many a time the offence of criminal breach of trust or dishonest misap-
propriation of property is accompanied with the offence of falsification of
accounts, the latter offence being committed for the purpose of facilitat-
ing or concealing the commission of the former offence. Section 220(2}

enables to have these offences tried at one trial.

Exception 4 to basic rule
Same act falling under different definitions of offences, such offences may be tried at one 15.9
trial.—if the acts alleged constitute an offence falling within two or more separate definitions of any law in force for the time being by which offences

are defined or punished, the person accused of them may be charged with and tried at one trial for, each of such offences. [S. 220(3)3

Illustrations

(l) A wrongfully strikes S with a cane, A may be separately charged with, and convicted of, offences under Sections 352 and 323 of the
Indian Penal Code {45 of i860), (illustration (i) to S. 220(3)]

[lt) A exposes her child with the knowledge that she is thereby likely to cause its death. The child dies in consequence of such exposure. A
may be separately charged with, and convicted of, offences under Sections 317 and 304 of the Indian Penal Code (45 of i860) [illustration (k) toS.
220(3}]

This Section 220(3} ™y b® conveniently read with Section 71 IPC which inter alia provides that “where anything is an offence falling within two or more
separate definitions of any law in force for the time being by which offences are defined or punished, the offender shall not be punished with a more
severe punishment than the court which tries him could award for any one of such offences”. In such a case, however, the accused can be charged with

and tried in one trial for all such offences.

s1. Mob in der Singh v. State of Punjab, (1998) 7 SCC 390: 1998 SCC (Crij 1638.
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15.10

15.11

Where it is doubtful
what offence has

Exception 5 to basic rule
Acts forming an offence, also constituting different offences when-
taken separately or in groups—all such offences to be tried at one
trial. —if several acts of which one or more than one would by itself or
themselves constitute an offence, constitute when combined a different
offence, the person accused of them may be charged with, and tried at one
trial for the offence constituted by such acts when combined, and for any
offence constituted by any one or more, of such acts. [S. 220(4}]

lllustration
A commits robbery on B, and in doing so voluntarily causes hurt to
him. A
may be separately charged with, and convicted of, offences under
Sections 32.3,
392 and 394 of the Indian Penal Code (45 of i860), [illustration (m) to
S. 220(4)]
Here again the provision contained in Section 71 IPC may be usefully
referred to. That section, inter alia, provides that where several acts, of
which one or more than one would by itself or themselves constitute an
offence, constitute, when combined, a different offence, the offender shall
not be punished with a more severe punishment than the court which
tries him could award for any one of such offences. However according to
Section 220(4), the accused person can be charged with and tried at one
trial for all such offences.
Section 220(5) provides that nothing contained in Section 220 shall
affect Section 71 IPC. The impact of Section 71 IPC on sub-sections (3}

and (4) of Section 220 have already been considered above, [paras. 15.9

Exception 6 to basic rule

Where it is doubtful what offence has been committed.—section 221 provides as follows:

221. (1) If a single act or series of acts is of such a nature that it is doubtful
which of several offences the facts which can be proved will constitute, the
accused may be charged with having committed all or any of such offences,
and any number of such charges may be tried at once; or he may be charged in
the alternative with having committed some one of the said offences.

{2} If in such a case the accused is charged with one offence, and it appears
in evidence that he committed a different offence for which he might have

been charged under the provisions of sub-section (1), he may be
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receiving stolen property, criminal breach of trust and cheating, or he may be charged with

having committed theft, or receiving stolen property, or criminal breach of trust or

cheating.

\b) In the case mentioned, A is only charged with theft. It appears that he committed the
offence of criminal breach of trust, or that of receiving stolen goods. He may be convicted of
criminal breach of trust or of receiving stolen goods {as the case may be), though he was not
charged with such offence.

(c) A states on oath before the Magistrate that he saw B hit C with a dub. Before the
Sessions Court A states on oath that B never hit C. A may be charged in the alternative and
convicted of intentionally giving false evidence, although it cannot he proved which of these
contradictory statements was false.

The section provides for the not unusual type of case in which broad facts concerning an
offence are, or can be, established by the evidence, not all the incidents and circumstances are
known. In such cases it is permissible to charge the accused with having committed all or any
of different but connected offences, and also to convict him of an offence with which he has not
been expressly charged but might have been charged.”

There is absolutely no impediment for the court to frame charges even in summons cases.
The fact that summons cases can be proceeded with even without framing charges, will not in
any way take away the powers conferred upon the court under Sections 216 and 221 even in the
matter of summons proceedings.”>*

The condition on which the section comes into operation, must be complied with, and there
must be single act or series of acts of a certain nature, and that nature must raise a doubt about
which of several offences the facts, which can be proved, will constitute. But that doubt may
include a doubt as to what exact facts within the ambit of the series of acts postulated can be
proved. At the time the charge is framed, the prosecution can never know exactly what facts
they will succeed in establishing. The most promising witness may break down in
cross-examination; and the prosecution are entitled to say: “If we prove certain of our alleged
facts, then such an offence will he committed; but if we prove other of such facts, then it will be
another offence”, and to charge the offences in the alternative."*

The section, to some extent, lacks clarity. Illustration (c) is hardly covered by the words of
the section inasmuch as when a person makes on oath two contradictory statements, and the
prosecution cannot prove which of them is false, he does not commit several offences but only
one. The illustration is, for practical purposes, a distinct rule enabling the court to frame a

charge of intentionally giving false evidence without specifying whi ch one of two or
52. See, 4st Report, p. T57, para. Tg.7.
53. K. Shanmugasundara Pattar v. State Inspector Railway Police,
197S Cri L] 468, 469 {Mad).
54. Emperor v. Kasamalli Mirzalli, (1942} 45 Cri 1j 529, 532-533:
AIR 1942 Bom 71 {FB}; see also. Sunil Kumar Paul v. State ofW.B.,
(1965) 1 Cn L] 630, 634: AIR 1965 SC 706; Ami v. Admn,
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or believed to be false, or did not believe to be true. This is referred to in the illustration as charging in the alternative.”

The section appears to provide that an offender can be alternatively or cumulatively charged when it is doubtful whether the facts proved are capable

of holding the offender guilty either of the principal offence or abetment of the offence when he is charged with the commission of principal offence and

vice versa.

565758

Section 221(2) gives wide power to the court to convict the accused of a crime not the subject of the charge provided 1) that the crime of which the

accused was found guilty was established by the evidence and 2) that having regard to the information available to the prosecuting authorities, it was

doubtful which of one or more offences would be established by the evidence.”* It may, however, be noted that the section is applicable in respect of

cognate offences such as theft and criminal breach of trust, and that it does not refer to offences of a distinct character such as murder and theft. Where

the accused is charged with murder under Section 302 IPC, he cannot be convicted under Section 194 IPC.”

15.12 Exception 7 to basic rule

Certain persons may be charged jointly.—section 223 provides as follows:

What persons may be 223. The following persons may be charged and tried together, namely:

charged jointly the @

(b)
(c)

(d)
(e)

persons accused of the same offence committed in the course of

same transaction;

persons accused of an offence and persons accused of abetment of, or attempt to commit, such offence;

persons accused of more than one offence of the same kind, within the meaning of Section Z19 committed by them jointly within the

period of twelve months;

persons accused of different offences committed in the course of the same transaction;

persons accused of an offence which includes theft, extortion, cheating, or criminal misappropriation, and persons accused of receiving

or retaining, or assisting in the disposal or concealment of, property possession of which is alleged to have been transferred by any such

offence committed by the first-named persons, or of abetment of or attempting to commit any such last-named offence;

55

56.

57-

58.

See. g1st Report p. 159, para. 19.3 2.

N.C. Shah v. State of Gujarat,

1972 Cri Lj 200, 203 (Guj); see also,
Thakur Shah v. Emperor, (1944) 45
Cri Lj 126, 128: AIR 1943 PC 192; see
also, Begu v. King Emperor, {1925}
26 Cri L] 1059: AIR 1925 PC 130; Be joy
Chand Patra v. State, 1952 Cri 1j
AcbhutRai v. Emperor, (1926) 27 C 1i Lj
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f} persons accused of offences under Sections 411 and 414 of the Indian Penal
Code (45 of 1860} or either of those sections in respect of stolen property the
possession of which has been transferred by one offence; (g) persons accused
of any offence under Chapter XII of the Indian Penal Code (45 of i860) relating
to counterfeit coin and persons accused of any other offence under the said
Chapter relating to the same coin, or of abetment of or attempting to commit
any such offence; and the provisions contained in the former part of this
Chapter shall, so far as may be, apply to all such charges:

Provided that where a number of persons are charged with separate offences
and such persons do not fall within any of the categories specified in this section,
the Magistrate *°[or Court of Session] may, if such persons by an application in
writing, so desire, and if he 60[or it] is satisfied that such persons would not be
prejudicially affected thereby, and it is expedient so to do, try all such persons
together.

The section permits a joint trial of several persons in specified cases because of some basic
connection between the various offences committed by them.® The various clauses of the
section need not be treated as mutually exclusive, and it is permissible to combine the
provisions, of two or more clauses. The joint trial of several persons partly by applying one
clause and partly by applying another clause is authorised.®

The rules contained in Sections 218 and 223 are designed for the benefit of the accused
persons, and if they work to their detriment they should get relief provided the court also
considers it appropriate to give such relief. The proviso seems to have been enacted in
recognition of this principle. It is similar to the proviso to Section 218. The proviso would help
in avoiding multiplicity of criminal proceedings and thereby save time and money. The accused
persons whose cases are not covered by any of the clauses of Section 223 cannot however, claim
a joint trial just by asking for it; the court must be satisfied that the persons would not be
prejudicially affected by joint trial. The proviso further regulates the exercise of the court’s
discretion in this behalf by providing that the order will be passed only if it is expedient.”

Here, the first thing to be noticed is that Section 223 does not read as if its various clauses
can be applied only alternatively. On the other hand at the end of clause (f) there is a
conjunction “and”. If the intention of the legislature was that the provisions of these clauses
should be available only alternatively it would have used the word “or” and not “and” which has

the opposite effect. Grammatically therefore it would appear

59. Ins. 'E)y Act 25 of Zoos, S. zifa) (w.e.f.

60. Ins. by Act 25 of 2005, S. zifb} (w.e.lf.
6
1
62. Ibid, i6z, para. 19.18.
63. See, joint Committee Report, p. xix.



https://t.me/LawCollegeNotes_Stuffs

410 Chapter 15 Trial Procedures: Charge

that the provisions of the various clauses are capable of being applied cumulatively. The opening words of the section show that it is an enabling
provision and, therefore, the court has a discretion to avail itself cumulatively of two or more clauses.* On a plain construction of the provisions of
Section 223, it is open to the court to avail itself cumulatively of the provisions of the different clauses of Section 223 for the purpose of framing charges
and charges so framed by it will not be in violation of the law, the provisions of Sections 218, 219 and 220 notwithstanding.

The concluding portion of Section 223, namely—“and the provisions contained in the former part of this chapter shall, so far as may be, apply to all
such charges”—shows that the provisions contained in the former part of Chapter XVII of the Code shall, as far as may be, apply to the charges framed
with the aid of Section 223. Does this mean that the provisions of Sections 2x8, 219, 220 and 221 must also be complied with? The Supreme Court, after
considering the merits of various suggested interpretations of the clause, finally concluded:

Thus, while it is clear that the section preceding [S. 223] have no overriding effect on that section, the courts are not to ignore them but apply such

of them as can be applied without detracting from the provisions of. [S. 223] Indeed the very expression ‘so far as may be’ emphasises the fact that

while the earlier provisions have to be borne in mind by the Court while applying [S. 223! it is not these provisions but the latter which is to have an
overriding effect.*
In Section 220(1) the expression “same transaction” has been qualified by saying that the transaction must be formed by “one series of connected acts”.”
The expression “same transaction” appearing in clauses (a) and {b) of Section 223 is without such qualification. Doubt may arise as to whether the
expression “same transaction” as used differently in the two sections carries different meanings. This question was considered by the Supreme Court. The
court observed:

... a transaction may consist of an isolated act or may consist of a series of acts. The series of acts which constitute a transaction must of necessity be

connected with one another and if some of them stand out independently they would not form part of the same transaction

but would constitute a different transaction or transactions the

expression “same transaction” occurring in [clauses (Cl) and (b) of Section 223] as well as that occurring in [S. 220 (1}] ought to be given the same

meaning according to the normal rule of construction of

64. State of
AP.v.

65.1bid, 683.
66.

67. See
68.
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It has been ruled by the Supreme Court that it is not possible for the court under Section 223 of the code to club and consolidate the case on a complaint
where the prosecution versions in the police challan case and the complaint case are materially different, contradictory and mutually exclusive.*”

Clause ((1): The words “same offence” means an offence arising out of the same act or series of acts/® They imply that the accused person must
have acted in concert or association.*”*”

Clause (b) Under this clause, the joinder of three charges under Section 420 IPC against one accused with three charges of abetment of those
offences against another accused is legally permissible and proper.™

Clause (c): The words “within the meaning of Section 219” indicate that, what was meant by the words “offence of the same kind" in clause (C)
of Section 223 is the same thing as was meant by the identical expression used in Section 219(1) and defined in Section 219(2} and nothing more. If it was
the intention of the legislature to provide that the number of offences for which several accused persons could be tried under clause (c) of Section 223
should be limited to three as provided in Section 219(1), the legislature would have expressed the same in so many words.”

Clause (d) The offence of conspiracy and the offences committed by each conspirator in pursuance of the conspiracy are “offences committed
in the course of the same transaction” within the meaning of Section 220, and persons accused of such offences can be tried jointly at one trial.” The
common concert and agreement which constitute the conspiracy serve to unify the acts done under it.” Identity of time is not an essential element in
determining whether certain events from the same transaction within the meaning of Section 223. It is the continuity of action and the sameness of
purpose that determine whether the events constitute the same transaction. In Purushottamdas Dalmia v. State Of W.B. 76, it has been held
by the Supreme Court that the court having local jurisdiction to try the offence of criminal conspiracy can also try all offences committed in pursuance of

that conspiracy’', even if those offences were committed outside

69. Harjinder Singh v, State of Punjab, (1985) 1 SCC 422:1985 SCO (Cri) 93-. 1986 Cri

70.  Amar Singh v. State, (1954) 55 Cri tj 636, 638: AIR 1954 Pun; 106.

71. Jadunandan Prasad v. Emperor, {1916} 17 Cri L] 234 (Par);
Emperor v. Sejmal Punamchand, ILR (1926) 51 Bom 310, 322.

72. K. SatwaniSingh v. Stale of Punjab, ig6o Cri L] 410, 419: AIR ig60 SC 266.

3. State of A.P. v. Cheemalapati Ganesivara Kao, (1963) 2 Cri LJ 671,
681: AIR 1963 SC 1S50,

74, Babulai Cbaukhani v. King Emperor, (1938) 39 Cri L] 452, 456:
AIR 1938 PC 130; Kadiri
Kunhahammad v. State of

75.  Gabulai Choukhani v. King Emperor, (1938) 39 Cri L] 452, 456:
AIR 1938 PC 150; S. Sivamirathnam v. State of Madras, 1957 Cri

76. (19612 2 Cri L] 72S: AIR
1961 SC 1589, 1593; see
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15.13

the territorial jurisdiction of that court; and on the parity of reasoning the Supreme Court has held that the court having jurisdiction to try an offence
committed in pursuance of a conspiracy, is empowered to try the offence of such conspiracy, even if it was committed outside its jurisdiction.”” This
matter has already been considered in Chapter 9 dealing with local jurisdiction of courts.”

Clause (e): An offence which includes theft means an offence of which theft is an essential ingredient.

Clause {f) . The expression “possession of which has been transferred by one offence” refers to the original theft of the property stolen on one
occasion.” ™™ Therefore where different properties stolen at one theft were received by several persons at different times, all or any of such receivers can
be tried jointly for their offences of receiving stolen properties.” However, persons found in possession of such stolen properties secured by diﬂerent
thefts (by more than one thefts} cannot be tried jointly under this clause.”

Clause (g): The clause does not need any further explanation.

Power of court to order separate trial in cases where joinder
of charges or of offenders is permissible

The basic rule regarding charge is that for every distinct offence there shall be a separate charge and for every such charge there shall be separate trial.
The only exceptions recognised are contained in Sections 219, 2.2,0, 221 and 223. Therefore separate trial is the rule and the joint trial is an exception. The
sections containing the exceptions are only enabling provisions. A court has got the discretion to order a separate trial even though the case is covered by
one of the exceptions enabling a joint trial.*”* A joint trial of a very large number of charges is very much to be deprecated even though it is not prohibited
by law. A separate trial is always desirable whenever there is risk of prejudice to the accused in a joint trial.

The Supreme Court has taken the view that it is the option of the court whether to resort to Sections 219, ZZO and 223 of the Code or whether to

act as laid down in Section 218 and that the accused has no right to claim joinder of charges or of offenders.*

77. L.N.
78. See
79. Emperor
80.
81. Bbaggan
82.
Alimu

S3.

Akh

il

84. Ranchhod Lai v. State of M.P., (1965} 2 Cri L] 253: AIR 1965 SC
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It may be relevant to note that the question whether misjoinder of charges and joint trial for distinct offences in a court martial would be irregular
was answered by the Supreme Court saying that the principles underlying the provisions in the Criminal Procedure Code, 1973 (CrPC) would provide

guidelines as a general court martial is a substitute of criminal trial.***

Conviction of an offence not charged when such offence is
included in offence charged

Where the accused person is charged with an offence consisting of several particulars, some of which when combined and proved form a complete
minor offence, he may be convicted of minor offence though he was not charged with such minor offence. That is in cases where the minor offence is a
component of the major offence. For example, a person charged under Section 3 26 IPC can be punished under Section 32.4 IPC. There is also another
situation where facts are proved which reduce the offence charged to a minor offence. Here the offence for which punishment is imposed need not be a
component of the major offence. But the major offence must be more or less a cognate offence. For example, in the case of an accused charged under
Section 302 IPC if any of the exceptions to Section 300 is proved to exist, he could be punished under Section 304 IPC even though there is no charge
under that section.”" If an accused husband is not found guilty of offence under Section 304-B, he cannot be convicted under Section 306 in the
absence of that charge unless materials on record are such which would establish said charge against accused.” It has been ruled by the Supreme Court
that accused could be convicted under Section 366 and Section 354 IPC by invoking Section 222 of Code when he is charged with the larger offence
under Section 376/511 IPC.** The proposition is based on the principle that graver charge gives notice to the accused of all the circumstances going to
constitute the minor one of which he may be convicted. The principle is embodied in Section 222 which reads as follows:

222. (1) When a person is charged with an offence consisting of several particulars, a combination of some only of which constitutes a complete

minor offence, and such combination is proved, but the remaining particulars are not proved, he may be convicted of the minor offence, though he

tvas not charged with it.

8. See, Union

of Indiav.
86. State of Keralav. Rajappan Nair, 1987 Cri Lj 1257 (Ker).
87. Harjit

Singhv.
88. Tarkeshwar Sahuv. State of Bihar, (2006) 8 SCC 560: (2006) 3 SCC

(N __r

15.14

When offence proved
included in offence
charged
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(z) When a person is charged with an offence and facts are proved which reduce it to a
minor offence, he may be convicted of the minor offence, aithough he is not charged with it.

(3} When a person is charged with an offence, he may be convicted of an attempt
to commit such offence although the attempt is not separately charged.

(4) Nothing in this section shall be deemed to authorise a conviction of any minor offence
where the conditions requisite for the initiation of proceedings in respect of that minor offence
have not been satisfied.

Hllustrations

{a) A is charged, under Section 407 of the Indian Penal Code (45 of i860), with criminal
breach of trust in respect of property entrusted to him as a carrier. It appears, that he did
commit criminal breach of trust under Section 406 of that Code in respect of the property, but
that it was not entrusted to him as a carrier. He may be convicted of criminal breach of trust
under rhe said Section 406.

(b) A is charged, under Section 32.5 of the Indian Penal Code {45 of i860), with causing
grievous hurt. He proves that he acted on grave and sudden provocation. He may be convicted
under Section 335 of that Code.

The meaning of the expression “minor offence” is not defined or explained in the Code. The minor
offence for the purposes of Section 222 is not something independent of the main offence or which
is simply punishable with lesser punishment. The major and minor offences must be cognate
offences and not such as are totally constituted by different elements. As already discussed the
minor one must be constituted by some of the elements of the main offence.® As such Section 306
IPC cannot be said to be a minor offence in relation to an offence under Section 302 IPC within the
meaning of Section 222 CrPC for the offences are of distinct and different categories.” So is the
case with Section 366 IPC which is held to be not a minor offence in relation to offence under
Section 3y6 IPC.*!

According to sub-section (3), when a person is charged with an offence, he may be convicted of
an attempt to commit such offence although he is not separately charged. The sub-section does
not cover abetment of an offence. % 9> %

89.

Ma
kba
nv.

90.

San

gar

91. See, Surendra Rai v. State of Bihar, 2013 Cri L] 1847: (2013) 124
92.

Em

per
93.
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Applicability of provisions relating to joinder of charges to 15.15
cases where no charge is framed

As will be seen later, in all summons cases though it is necessary to state to the accused the

particulars of the offence of which he is charged, it is not necessary to frame a formal charge. In

such cases a question may arise whether the provisions relating to joinder of charges and of

offenders are applicable to such proceedings. The Code does not make any express provision in

this regard. However the courts have taken the view that these provisions are equally applicable

in summons cases also.”*

Withdrawal of remaining charges on conviction on one of 15.16
several charges

Section 224 reads as follows:

2.24. When a charge containing more heads than one is framed Withdrawal of remaining
against the charges on conviction on
same person, and when a conviction has been had on one or more of one of several charges
them,

the complainant, or the officer conducting the prosecution, may, with

the con-

sent of the Court, withdraw the remaining charge or charges, or the
Court of
its own accord may stay the inquiry into, or trial of, such charge or

The section is applicable where the accused is convicted of one of several distinct charges
before the other charges are tried. It is necessary that the several charges made must be in
respect of distinct offences and the section will not apply where the several charges are made

under Sections 220(3), 220(4), 0" Section 221.

Effects of omission to frame, or absence of, or error in charge 15.17

The matters have been provided in Sections 215 and 464, The object of these sections is to prevent failure of
justice where there has been only technical breach of rules not going to the root of the case as such. The
two sections read together lay down that whatever the irregularity in framing of a charge, it is not fatal
unless there is prejudice caused to the accused.” Section 215 reads follows:

215. No error in stating either the offence or the particulars required to be Effect of errors stated in the charge, and no
omission to state the offence or those particulars.

para. 15.n and fn. 56,

94. Upendra Nath Biswas v. Emperor. ILR (1915) 41 Cal 694. 702-03; Indramani v. Chanda Bewa,
1956 Cri LJ 121S: AIR 1956 On' 191, 192; K.S. Imam Sahib, re, (1954} 55 Cri Lj 71:: AIR 1954 Mad
86, 87; Emperor v. Amolak Mulchand, {1933) 34 Cri L] u7ys: AIR T933 Nag 368; see also, K.
Shamnugasundara Pattar v. State Inspector Railway Police, 1978 Cri Lj 468, 469 (Mad).

95. Kailash Girv. V.K. Khare, 1981 Cri IJ 1555, 1556 (MP).
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Effect of omission to
frame, or absence

shall be regarded at any stage of the case as material, unless the accused was in
fact misled by such error or omission, and it has occasioned a failure of justice.

Illustrations

(@) Ais charged under Section 242. of the Indian Penal Code (45 of
i860}, with
“having been in possession of counterfeit coin, having known at the
time when
he became possessed thereof that such coin was counterfeit”, the word
“fraudu-
lently” being omitted in the charge. Unless it appears that A was in
ract misled by
this omission, the error shall not be regarded as material.

(b} A is charged with cheating B, and the manner in which he
cheated B is nor
set out in the charge, or is set out incorrectly. A defends himself, calls
witnesses
and gives his own account of the transaction. The Court may infer
from this that
the omission to set out the manner of the cheating is not material.

(¢) Ais charged with cheating B, and the manner in which he
cheated B is not
set out in the charge. There were many transactions between A and B,
and A
had no means of knowing to which of them the charge referred, and
offered no
defence. The Court may infer from such facts that the omission to set
out the man-
ner of the cheating was, in the case, a material error.

(d) Ais charged with the murder of Khoda Baksh on the 21st
January, 1882. In
fact, the murdered person’s name was Haidar Baksh, and the date of
the murder
was the 20th January, 1882. A was never charged with any murder but
one, and
had heard the inquiry before the Magistrate, which referred exclusively
to the case
of Haidar Baksh. The Court may infer from these facts that A was not
misled, and
that the error in the charge was immaterial.

(<?} A was charged with murdering Haider Baksh on the 20th
January, 1882,
and Khoda Baksh (who tried to arrest him for that murder) on the 21st
January,
1882. When charged for the murder of Haidar Baksh, he was tried for
the murder
of Khoda Baksh. The witnesses present in his defence were witnesses °

96. Bhagabat Das v. State of Orissa,
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(z) If the Court of appeal, confirmation or revision is of opinion that a failure of justice

has in fact been occasioned, it may—

[a) in the case of an omission to frame a charge, order that a charge be framed and that
the trial be recommenced from the point immediately after the framing of the
charge;

(b) in the case of an error, omission or irregularity in the charge, direct a
new trial to be had upon a charge framed in whatever manner it thinks fit:

Provided that if the Court is of opinion that the facts of the case are such that no valid

charge could be preferred against the accused in respect of the facts proved, it shall quash
the conviction.

The IMeTr€ omission to frame a charge or a ITEI'€ defect in the charge is no ground for setting aside a conviction. Procedural laws are designed to
subserve the ends of justice and not to frustrate them by mere technicalities. The object of the charge is to give an accused notice of the matter he is
charged with. That does not touch jurisdiction. If the necessary information is conveyed to him and no prejudice is caused to him because of the charges,
the accused cannot succeed by merely showing that the charges framed were defective.' Nor could a conviction recorded on charges under wrong
provisions be reversed if the accused was informed of the details of the offences committed and thus no prejudice was caused to him.” Rejecting the plea
that since there was no conviction for a particular charge, it could be deemed to be acquittal, the Supreme Court reiterated:

We are, therefore, of the opinion that the question of deemed acquittal in such a case where

the substantive charge remains the same and a charge under Sections joz/izo-B and an

alternative charge under Sections 30Z/34 IPC had been framed, there was nothing remiss in

the High Court in modifying the conviction to one under Section 30Z/307/34 IPC. It is also
self-evident that the accused were aware of all the circumstances against them.?

In this context the Supreme Court’s following observations are pertinent:

We are unable to find any magic or charm in the ritual of a charge. It is the substance of
these provisions [relating to charge] that count and not their outward form. To hold
otherwise is only to provide avenues of escape for the guilty and afford no protection to the
innocent.*

This does not mean that the judges and Magistrates can overlook or ignore the provisions relating to charge. Nor does it mean that the rules can be

disregarded and be kept aside. “Of course, the rules should and

2
3. Satyavir Singh Rathi, ACP v. State, {2011) 6 SCC i: (2

4
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ought to be punctually observed. But Judges and Magistrates are fallible and make mistakes and
the question is what is to be done in the exceptional class or case in which there has been a
disregard of some express provision”.” The real problem is, when an express provision regarding
charge has been violated, what are the consequences of such violation. Does it result in an
illegality that strikes at the root of the trial and cannot be cured or is it an irregularity that is
curable? The terms “illegality” and “irregularity” have acquired a technical significance and are
convenient to demarcate a distinction between two classes of cases. These terms were first used
by the Privy Council in N. A. Subramania Iyer v. King Emperor® and repeated in later cases; but
it is to be noted that the Code does not use the term “illegality” in this context. The Code refers
to both classes as “irregularities” only; some irregularities vitiate the proceedings, [S. 461] and
others do not. [S. 460] Proceedings that come under Section 461 are “void”. Section 464(1} uses
the words “shall be deemed invalid” which indicate that a total omission to frame a charge (or
any error, omission or irregularity in the charge including misjoinder of charges) would render
the conviction invalid but for Section 464(1) which serves to validate it when that sort of
“irregularity” has not occasioned a failure of justice.

In this context it would be most appropriate to quote extensively the observations of the
Supreme Court in Willie (William) Slaney v. State of M.P.” There the court observed:

We do not attach any special significance to these terms. They are convenient expressions to convey a thought and that is all. The essence of the

matter does not lie there. It is embedded in broader considerations of justice that cannot be reduced to a set formula of words of rules. It is a

feeling, a way of thinking and of living that has been crystallized into judicial thought and is summed up in the admittedly vague and indefinite

expression “natural justice”: something that is incapable of being reduced to a set of formula of words and yet which is easily recognisable by those

steeped in judicial thought and tradition.

In the end, It all narrows down to this: some things are “illegal” that is to say, not curable, because the Code expressly makes them so; others are

struck down by the good sense of judges who, whatever expression they may use, do so because those things occasion prejudice and offend their

sense of fairplay and justice.®

o u
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Chapter 16

Trial Procedures: Some

Common Features

Object and scope of the chapter

The Code has adopted four distinct modes of trials. They are: i) trial before a Court of Session, z) trial of warrant cases, 3) trial of summons cases, and 4)
summary trials. For the purposes of determining the mode of trial, all criminal cases, in the first instance, are divided into two categories. Those relating
to offences punishable with death, imprisonment for life or imprisonment for a term exceeding two years form one category, and are called “warrant

cases”." The first two modes of trials are adopted in such cases. The other criminal cases (Le. cases other than warrant cases), which are relatively of less
serious nature form the second category and are termed as “summons cases”.* The last two modes of trials mentioned above have been made applicable
to such cases. Each of these two categories of cases have been further subdivided into two classes on the basis of the seriousness of the offences. The
more serious amongst the warrant cases are tried according to the first mode of trial by a Court of Session, and on the other side, the less serious amongst
the summons cases are tried summarily according to the fourth mode of trial. The logic in having different types of trials is simple. In cases relating to
very serious offences it is just and appropriate to have elaborate trial procedure which would ensure and also appear to ensure, a high degree of fairness

to the accused and also a high degree of precision in reaching correct conclusions. On the other hand, in cases of numerous offences of less serious

nature it would be expedient to adopt simple and less elaborate

1. See supra, S. 2(;t),
2. Seesupra, S. z(w),
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16.2

procedures, and in the vast number of petty cases it becomes necessary even to have summary procedures.

These four types of trial procedures will be discussed in Chapters 19, 20 and 21. The four modes of trials have, however, some features in common.
Some of them have already been discussed in Chapters 13,14 and15 dealing with principle features of fair trial, courts and parties, and charge. Some
common procedures are to be discussed here in this chapter. They relate to language of courts, direction to have expeditious trial, power of court to have
local inspection and to summon material witnesses, power and duty of court to examine the accused person, oral and written arguments of the parties,
attendance in courts of persons confined or detained in prison, summary procedure for punishing a person found guilty of giving false evidence,
procedure in certain cases of contempt of court, etc.

Some more common procedures will be discussed later in Chapter 17 (relating to decisions without complete trial), Chapter 18 {relating to

preliminary objections to trial) and Chapter 22 (relating to recording of evidence and special rules of evidence).

Language of courts

The Constitution provides that until Parliament by law otherwise provides, all proceedings in the Supreme Court and in every High Court shall be in
English language.’ However, the Governor of a State may, with the previous sanction of the President, authorise the use of the Hindi language, or any
other language used for any official purposes of the State, in proceedings in the High Court having its principal seat in that State; but this rule shall not
apply to any judgment, decree or order passed or made by such High Court.*

The State Government may determine what shall be, for purpose of this Code, the language of each court within the State other than the High
Court. [S. 272] This does not, however, mean that a witness cannot give his evidence in a language other than the court language; nor does it mean that
the accused person cannot give his statement in a language different from the court language. In such cases where the language used by witness or the
accused person is one other than the court language, procedures have been provided by Sections 277 and 281 for the recording of such evidence and
statement. These provisions would be discussed later.’

In a case where the appellant appeared in person and argued his case in Hindi the Supreme Court had occasion to point out the difficulties

experienced by it and to suggest that persons should be represented by lawyers arranged by the court, to save judicial time.®

See, Art. 348(1*7) of the
See, Art. 348(2.) of the
. See, Chap. 19 and infra, para, rfi.io.
. Bhuwneshwar Singh v. Union of

v oW
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Proceedings to be held expeditiously, and not to be adjourned
without special reasons

An important aspect of fair trial is the expeditious conduct of trial proceedings. Even under our Constitution, though speedy trial is not specifically

enumerated as a fundamental right it has been held that it is implicit in the broad sweep and content of Article Zi as interpreted by the Supreme Court

. . . 8
in Maneka Gandhiv. Union OfIHdla . Speedy trial, according to the Supreme Court, means reasonably expeditious trial.’ It may be pertinent

to note that in some cases further proceedings have been stopped by the judiciary because of the inordinate delay in trial.” As seen earlier," the Code has

given in this context a positive direction to all the criminal courts by enacting Section 309. The section reads as follows:

© ®

10.

11.
12.

309. *[(i) In every inquiry or trial, the proceedings shall be continued from day-to-day until all the witnesses in attendance have been examined,
unless the court finds the adjournment of the same beyond the following day to be necessary for reasons to be recorded:

Provided that when the enquiry or trial relates to an offence under Section 376, Section 367-A, Section 376-B, Section 376-C or Section 376-D
of the Indian Penal Code (45 of i860}, the inquiry or trial shall, as far as possible be completed within a period of two months from the date of
filing of the charge sheet.]

(2} If the Court, after taking cognizance of an offence, or commencement of trial, finds it necessary or advisable to postpone the
commencement of, or adjourn, any enquiry or trial, it may, from time to time, for reasons to be recorded, postpone or adjourn the same on such

terms as it thinks fit, for such time as it considers reasonable, and may by a warrant remand the accused if in custody:

iy

3454

. Hussainara Khatoon (1) v. State of Bihar, {1980) 1 SCC 81: 1980 SCC (Cri) 23, 30-31: 1979 Cri Lj

1036.
(1978) 1 SCC 248: AIR 1978 SC 597.

. Hussainara Khatoon (5) v. State of Bihar, (1980} 1 SCC Si: 1980 SCC (Cri) 23, 31: 1979 Cri Lj

1036. See also, Madheshwardhari Singh v. State of Bihar, 1986 Cri Lj 1771 (Pat); State v.
Maksudan Singh, 1985 Cri L] 1782; S. Gain v. Grindlays Bank Ltd., (1986) 1 SCC 654: 1986 SCC
(Cri) 64: 1986 Cri L] 255; Niranjan Hemchandra Sashittal v. State of Maharashtra, {2013) 4 SCC
642: (2013) 2 SCC (Cri) 737: 2013 Cri Lj 2143 surveying the case law and reiterating the
Supreme Court’s view of the right to speedy trial.

Union of India v. S.H. Mumtazuddin, 1988 Cri LJ 1320 (Cal); State v. Major P. F. Roberts, 1986
Cri LJ 1415 (Can); Rohtash Kumar v. State of Haryana, 1988 Cri LJ 1423 (PScH); Srinivas Gopa!
v. UT of Arunacha! Pradesh, (1988) 4 SCC 36: 1988 SCC (Cri) 889: 1988 Cri LJ 1803; Kidbir
Singh v. State of Punjab, Tg9T Cri L] 1756 (P&H); N.V. Raghava Reddy v. Inspector of Police,
1991 Cri LJ 2144 (AP); C. Sivakumar v. State of A.P., 1991 Cri LJ 2337 (AP); Raj Deo Sbarma v.
State of Bihar, (1998) 7 SCC 507: 1998 SCC (Cri) 1692 and the cases referred to therein. See
also, discussions in Akil v. State (NCT of Delhi), {2013) 7 SCC 125: (2013) 3 SCC (Cri) 63: 2013
Cri Lj s571; Thana Singh v. Central Bureau of Narcotics, (2013) 2 SCC 590: (2013) 2 SCC (Cri)
818: 2013 Cri Lj 1262; Thana Singh v. Central Bureau of Narcotics, (2013) 2 SCC 603; {2013} 2
SCC (Cri) 829.

See supra, para. 13.10.

Subs, by Act 13 of 2033 (w.e.f. 3-2-2013}.

16.3

Power to postpone or
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Provided that no Magistrate shall remand an accused person to custody under this
section for a term exceeding fifteen days at a time:

Provided further that when witnesses are in attendance, no adjournment or
postponement shall be granted, without examining them, except for special reasons to be
recorded in writing:

B[Provided also that no adjournment shall be granted for the purpose only of enabling
the accused person to show cause against the sentence proposed to be imposed on him:]

“[Provided also that—

(a) no adjournment shall be granted at the request of a party, except where the
circumstances are beyond the control of that party;

{b} the fact that the pleader of a party is engaged in another Court, shall not be a ground for
adjournment;

(c) where a wdtness is present in Court but a party or his pleader is not present or the
party or his pleader though present in Court, is not ready to examine or
cross-examine the witness, the Court may, if thinks fit, record the statement of the
witness and pass such orders as it thinks fit dispensing with the
examination-in-chief or cross-examination of the witness, as the case may be.]

Explanation i.—If sufficient evidence has been obtained to raise a suspicion that the
accused may have committed an offence, and it appears likely that further evidence may be
obtained by a remand, this is a reasonable cause for a remand.

Explanation z.—The terms on which an adjournment or postponement may be granted
include, in appropriate cases, the payment of costs by the prosecution or the accused.

First of all sub-section (i) gives a clear direction to every court in charge of criminal proceedings to conduct the same as expeditiously as possible. It then
directs in particular that when the examination of witnesses has once begun, the same shall be continued from day to day until all the witnesses in
attendance have been examined. However, if the court considers it necessary to adjourn the case, it can do so after recording reasons for the same. The
Code does not provide for any remedy if the general or particular direction given in sub-section (i) above is not followed by courts. The only limited
provision is the one made by Section 437(6}. That section enables the accused to get bail if he is in detention and his trial in the Magistrates court is not

5115

completed within 60 days from the first date fixed for hearing.
14's

The simple rule or principle underlying provisions like Section 305 is that once the cognizance of the accusations of a criminal nature is taken by the

competent court, the trial has to be held with all expedition so as to bring to book the guilty and absolve the innocent. This has to be achieved
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with speed and without loss of time in the interest of public justice.” The
object is to avoid loss of evidence by passage of time and unnecessary
harassment to the accused. It is well known that if the prosecution is kept
pending for an indefinite or for a long time, important evidence may be
obliterated by mere lapse of time with the result that the evidence w'ould

not be available at the time of trial.”

Trial to be on day-to-day basis

In Akil v. State™, all the trial judges have been advised to follow- Section
309 scrupulously”. In other words the Supreme Court desires the trial

judges to conduct trial on a day-to-day basis in de die in diem until trial
is concluded.

After taking cognizance of an offence the inquiry or trial can be
postponed if the court finds it necessary or advisable to do so. Similarly,
after the commencement of the trial the court may from time to time,
adjourn the trial if it finds it necessary or advisable to do so. In both
the cases, the court is required to record reasons. The court's discretion
regarding postponement or adjournment is further restricted by the sec-
ond proviso to sub-section (2) above. According to the proviso, when
witnesses are in attendance, no adjournment or postponement shall be
granted without examining them; and in case it becomes absolutely neces-
sary to postpone or adjourn the case, the court will have to record special
reasons for doing so.

The Code provides for an opportunity to an accused to give his say on
the question of sentence.” As this should not lead to delay the third pro-
viso to Section 309(2) clarifies that adjournment shall not be granted only
for the purpose of enabling the accused to show cause against the sentence
proposed to be imposed.

The proviso added to the section in 2009 empowers the court to reject
unjustified request for adjournments. In certain circumstances it can do

away with the examination of the witnesses.

In Ramdeo Chauhan v. State of Assam", the petitioner did not succeed

in proving that he was aged below 16 years on the date of occurrence. As
he was arrested on the date of occurrence itself it was immaterial whether
the crucial date for reckoning the age of juvenility was the date of occur-

rence or date of arrest.

Trial to be on Day-to-Day Basis 423

16.3.1

As regards the need for giving an opportunity to the convict for hearing

on the question of sentence, the court reiterated its position thus:

1.6. Ramkriskna Savjalaram Redkar v. State of Maharashtra, 19 So Cri Lj 2.54, 255 (Bom).
17. State of Maharashtra v. Rasiklal K. Mehta, 1978 Cri Lj 809, Sio (Bom}; Akil v. State (NCT

of Delhi}, {2015) 7 SCC 125; (2013} 3 SCC (Cri) 63: 2013 Cri L] 571.

~
©®

{201.3} 7 SCC 125: (2013) 3 SCC {Cri) S3.

19. See, Ss. 235(2) and 248(2). See infra, paras 19.7(h) and 20.3 1.

)

0. {2001} 5 SCC 714.
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(1) ‘When the conviction is under Section 302 IPC (with or without the aid
of Section 34 or 149 or 120-B IPC) if the Sessions Judge does not propose to impose death penalty on the convicted person it is unnecessary
to proceed to hear the accused on the question of sentence. Section 235(2) ... will not be violated if the sentence of life imprisonment is

awarded for that offence without hearing the accused

) In all other cases the accused must be given sufficient opportunity of hearing on the question of sentence.
3) The normal rule is that after pronouncing the verdict of guilty the hearing should be made on the same day and the sentence shall also be
pronounced on the same day.
(4) In cases where the Judge feels or if the accused demands more time for hearing on the question of sentence (especially when the Judge
proposes to impose death penalty) the proviso to Section 309(2) is not a bar for affording such time.
(5) For any reason the court is inclined to adjourn the case after pronouncing the verdict of guilty in grave offences the convicted person shall
be committed to jail till the verdict on the sentence is pronounced.
Under this section the court has power to impose “such terms as it thinks fit” on either party while granting an adjournment or postponement at its
instance. The power to impose “terms” would, in theory, include a power to direct the payment of costs by a party whose conduct has necessitated the
adjournment. Explanation 2 draws pointed attention of the courts to this power.”
The postponement or adjournment can be for such time as the court considers reasonable. What is reasonable time in a given case will depend upon
the facts and circumstances of the case.
The discretion to postpone or adjourn the case is to be exercised judicially and not arbitrarily.
If the accused is in custody and the case is to be postponed or adjourned, the section empowers the court to remand the accused to custody.
However if such a remand is ordered by a Magistrate, it can only be for a term not exceeding 15 days at a time. The Code makes a clear distinction between

detention in custody before taking cognizance and detention in custody after taking cognizance. The former is covered by Section 167" ** and the latter by
Section 309. The two are mutually exclusive and ought to be kept so.”** The opening words of Section 309(2)—"If the court after taking cognizance of an

offence or commencement of trial’—make it abundantly clear that the power to remand the accused to custody cannot be exercised during the police

investigations. A question arose whether the Magistrate has power to remand an accused during the period between

21. See, 41st Report, p. 212, para. 24.62.

22. See supra, para. S.13.

23. See, 41st Report, p. 212, para. 24.49.
See, Dinesb Dalmiav. CBIf (2007) 8
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the date of submission of police report and the date of taking cognizance. The Bihar High Court apparently following the Supreme Court’s decision in
State Of U.P. v, Laksbmi Brahma* ruled that the Magistrate has power under Section 309 since inquiry in terms of Section Z{g) of the Code
could be deemed to have commenced from the submission of police report and continued till an order of commitment was made under Section 209.”

Section 309(2} is attracted only after cognizance of an offence has been taken or commencement of trial has proceeded.”*** In such a situation what is

the purpose of Explanation 1in Section 309 is not quite clear.”" In any case, the explanation cannot override the provisions of Section 309(2) and it cannot

be invoked for the purpose of remanding the accused to custody when the court has not taken cognizance of the offence.™****

Under Section 309(2) after first taking cognizance of the offence the court may by warrant remand the accused if in custody, but that power of
remand has to be read in the light of the right of entitlement of the accused to be released on bail once the period of 9o days or 60 days mentioned in
Section 167(2){<z) comes to an end.”

Section 309(2) empowers the court to remand an accused, if in custody, by a warrant, but if the court happened to be that of a Magistrate, the
command of the Legislature is that the Magistrate shall not remand an accused person to custody for a term exceeding 15 days at a time.” The underlying
principle seems to be that a Magistrate may not adjourn an inquiry or trial and remand an accused for a term exceeding 15 days at a time. This is a check
on the power of the Magistrate although there is no such inhibition on the Sessions Court.” The custody in pursuance of an order of remand for a term
exceeding 15 days made at a particular time becomes illegal and bad on the expiry of 15 days, if not from the date of the

order.”

The court can pass an order of remand under Section 309(2) even if the accused is not present in court.” Indeed courts may find it necessary

22. State of U.P. v. Laksbmi Brahman, (1983) 2 SCC 372.: 1983 SCC (Cri) 489: 1983

25.  See, observations in
Rabmdra Rai v. State of
Bihar, 1984 Cri L] 1412 (Pat)
26. Shambu Nath Singh v.
State of Bihar, 1987 Cri Lj
27. Mata b6r Farida v. St33e of Orissa, (1975) Z SCC 220: 1975 SCC (Cri) 484: 1975
Cri Lj
28. Mohd. Shaft v. State,
1975 Cri Lj 1309 (Del).
20. Babubhai
Parsbottamdas Patel v.
30. See, the first proviso to S. 309(2).
3. Baku Narayan v. State, 1972 Cri L] 423, 425 (Pat) (FB).
32. Ibid, 426; see also, A. Lakshmanarao v. Judicial Magistrate,
First Class, (1970} 3 SCC 501: 1971 SCC (Cri) 107, 109, 12: 1971
33. Raj Narain v. Supt., Central Jail, (1970) 2 SCC 750: 1970 SCC (Cri) 543, 547
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to order a remand in the absence of the accused, for example, when an accused is so seriously ill that the trial has to be adjourned and he cannot be
brought to court and in such case the order made without production of accused in court will not be invalid.*

This position in the context of Section 167 has come to be disputed in the light of the explicit provision in Section 16y(Z){b) of the Code of 1973
requiring the production of accused before the Magistrate for remand.” Indeed, there is no similar provision in Section 309. The reason might be that
during inquiry or trial the accused being under judicial custody may not have to be under police influence.

In Section 309 “remand” means remand to custody in a Magisterial lock-up or jail during a postponement or adjournment of an inquiry of trial.*®
Section 309 appears in Chapter XXIV of the Code which deals with inquiries and trials. Further the custody which it speaks of is not such custody as the
Magistrate thinks fit as in Section 167(2), but only jail custody, the object being that once an inquiry or trial begins it is not proper to let the accused remain
under police influence.” On the other hand the Gujarat High Court has held that on a true interpretation of Section 309 it must be held that the word
“custody” which appears therein, is “police custody” as well as judicial custody.” The Gujarat case was decided under the old Code of 1898 and that decision
might be considered plausible according to the working of Section 344 of the old Code (equivalent of Section 309 of the new Code) which was applicable
even before the cognizance of the offence was taken. In view of the wording of new Section 309, it appears reasonable to restrict the meaning of the term
“custody” to judicial custody only, and it is unlikely that the Gujarat decision will be followed in future.

Nothing contained in Section 309 derogates from the authority conferred by Section 209” on the court which commits an accused to

244; A. Lakshmanarao v. judicial Magistrate, First Class, (1970) 3 SCC 501: 1971 SCC (Cri) 107, 109, m:
1971 Cri LJ 2.53; Urooj Abbas v. State of U.P., 1973 Cri Lj 1458, 1460 .{All) (FB); Narayana Reddy v. State
of A.P., 1901 Cri Lj 630 {AP}; see also, d iscussions in Ramesb Kumar Ravi v. State of Bihar, 1987 Cri Lj
14S9 {Pat} on the Supreme Court rulings starting from the Raj Narain case. Also see, R.K. Singh v. State
of Bihar, 1987 Supp SCC 335: 1988 SCC (Cri) 89; Suhash v. State of MSP,, 19Sg Cri L] 1553 (MP) dealing
with requirement of production of accused for remand order.

34. Raj Narain v. Supt., Central Jail, (1970} 1 SCC 750: 1970 SCC (Cri) 543, 547: 1971 Cri L] 2.44. Also see,
observations in Ramesh Kumar v. State of Bihar, 1987 Cri Lj 1489 (Pat).

35. See, discussions in Ramesh Kumar v. State of Bihar, 1987 Cri Lj 1489 (Pat); Ramesh Kumar Singh v.
State of Bihar, 1987 Supp SCC 335: 1958 SCC (Cri) 89; Subash v. State of M.P., 1989 Cri Lj 1553 (MP).

36. Kimjan Nadar, re, 1955 Cri L] 740, 746: AIR 1953 TC 74, 79; State v. G.C. Ra0, 1974 Cri hi 142-4, 1431, 1453
(AP); Ajit Singh v. State, 1970 Cri Lj 1075: AIR 1970 Dei 154 (FB).

37. Gouri Shanker Jha v. State of Bihar, (1972) 1 SCC 564: 1972 SCC (Cri) 328, 333: 1972 Cri H 5°;, 5 JO-

38. State of Gujarat v. Pramukhlal, 1975 Cri Lj 324, 329 (Guj).

39. For the text of S. 209, S€€ SUPra, para. 11.8.
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Sessions Court to direct his being detained during and until conclusion of the Sessions trial. Once the detention of an accused during and until
conclusion of the trial has been duly authorised it would not be necessary for the Sessions Judge to, every time he adjourns or postpones the trial, confer

on any one such authority for detention of the accused.*

Decision on evidence partly recorded by one judge or
Magistrate and partly by another

It is one of the important principles of the administration of criminal justice
that the judge or the Magistrate who hears the entire evidence should give
the decision. A departure from this principle has been permitted by Section
32.6 apparently on grounds of expediency. When a Magistrate after hearing
a case is transferred or relinquishes his office for any other reason, his
successor, but for Section 326, will have to hear the case afresh. Section 326
is intended to save the time, expenditure and harassment involved in trying

the case afresh. Section 326 is as given below:

326. (1) Whenever any * [judge or Magistrate], after having heard and
recorded the whole or any part of the evidence in an inquiry or a trial, ceases
to exercise jurisdiction therein and is succeeded by another ** [judge or
Magistrate] who has and who exercises such jurisdiction, the “*** [Judge or
Magistrate] so succeeding may act on the evidence so recorded by his
predecessor, or partly recorded by his predecessor and partly recorded by
himself:

Provided that if the succeeding * *[judge or Magistrate] is of opinion that
further examination of any of the witnesses whose evidence has already been
recorded is necessary in the interests of justice, he may re-summon any such
witness, and after such further examination, cross-examination and re-exam-
ination, if any, as he may permit, the witness shall be discharged.

{2) When a case is transferred under the provisions of this Code Mfrom
one judge to another judge or from one Magistrate to another Magistrate],
the former shall be deemed to cease to exercise jurisdiction therein, and to be
succeeded by the latter, within the meaning of sub-section (1).

(3} Nothing in this section applies to summary trials or to cases in which

proceedings have been stayed under Section 322 or in which proceedings
1 1 1 . . . 1 . + T I T * . . 1
f > .

The cardinal principle of law in criminal trial is that it is a right of an accused person that his case should be decided by a judge or Magistrate who has

heard the whole of it.** Section 326 is an exception to this cardinal

4. Rajendra Go&ain v. Supi.. District Jail, 1981 Cri LJ Soz, 809 {Ail}.
41, Stibs. by Act 45 of 1978, S. 2.7 for "“Magistrate”.
4. Ibid.
43, lbid.
44, Ibid.
45. Subs, by ibid for “from one Magistrate to another Magistrate”.
4. Rarnadas Kelu Naik v. V.M.
Muddayya, 1978 Cri 1] 1043. 1044

16.4

Conviction or
commitment on evidence
partly recorded by one
Magistrate and partly by
another
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principle. Therefore, except in regard to those cases which fall within the ambit of Section 326, a succeeding judge or a Magistrate cannot proceed with
the trial placing reliance on the evidence recorded by his predecessor; if he does so and thereby violates the principle, he would be doing something not
being empowered by law in that behalf. Such an irregularity is not curable and the proceedings, according to Section 461{/}", shall be vitiated.*

A criminal trial consists of two parts. The first part comprises the process of determining the guilt or innocence of the accused person and in case
he is found guilty the second part of the trial becomes operative and decides as to the punishment or treatment of the offender. For the purposes of the
abovementioned principle, these two parts of a criminal trial are to be treated as if each part is a separate and independent trial in itself. Therefore it has
been held that when a case is remitted by the appellate court to the trial court for giving a hearing on the question of sentence under Section 235(2) or
Section 248(2), there would be fresh evidence and the principle that “the judge or Magistrate may not act on evidence already recorded before his
predecessor and must conduct a de novo trial” would not be violated.* In such a case it is not necessary to invoke the aid of Section 326,

In order to attract the provisions of Section 326, to enable a successor judge to continue a trial from the stage left by his predecessor, two
conditions must be satisfied: 1) that the first judge had heard and recorded the whole or part of the evidence and il’) that he had ceased to exercise
jurisdiction in the case. The expression “ceases to exercise jurisdiction therein” occurring in Section 326(1) points to the ceasing of jurisdiction in the
inquiry or trial, and not to the designation of the officer.”

It is the right of an accused that his case should be decided by the judge who has heard and recorded the evidence. Section 326 being an exception
to the abovesaid cardinal principle of criminal law in a criminal trial, the same will have to be construed strictly. Thus, unless the jurisdiction of the first

judge to continue the trial is taken away expressly or by necessary implication either under a statutory provision or an order passed to that

Lj 205, 210 (AH).
47 According to S. 461:
If any Magistrate, not being empowered by law in this behalf, does any of the following things namely— id)
**_* i)
(C) tries an offender;
his proceedings shall be void.
4. Ramadas Keht Naik v. V.M. Muddayya, 1978 Cri Lj 1043, 1044 (Kant).
4. Nirpal Sitigh v. State of Haryana, (1977) 2 SCC 131: 1977 SCC (Cri) 262, 277: 1977 Cri Lj 642,654.
s0o.  Punjab Singh v. State of U.P., 1985 Cri Lj 205, 211 (Ail).

silf
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effect by a competent authority, the judge shall continue to exercise the jurisdiction to continue a part-heard trial, and he would not be deemed to have
been divested of it merely because a change has taken place in his designation. If this be not the true rule, successive changes in the designation of
Additional Sessions judges would result in successive change of hands in the trial of part-heard cases, which does not seem to be the intention of the
legislature behind the provisions of Section 32A% 5351535575

The section is an enabling provision; and if the judge or Magistrate Is of the view that in the interests of justice the witnesses already examined by
his predecessor should be again examined by him, he can do so according to the proviso to sub-section (1).

For good reason Section 326 does not cover “summary trials”. Such trials should be decided quickly and no question of a “part-heard case” should
normally arise. Also the record of evidence in a summary trial is scanty and in certain cases may be virtually non-existent. Therefore the rule in Section

326 ought not to apply to such trials.” 35575

However, if a court has tried an offence as summons case though it could have been tried summarily,
Section 326(3) would not be applicable and the successor Magistrate can very well start the case from the stage where the predecessor left.” Sections 322
and 325 have been discussed earlier in para. 14.3, SUPTA. Obviously in case of Section 322 it is not advisable to extend the principle contained in Section
326; and in case of Section 325 it is not necessary to do so as the principle is in a way incorporated in that section itself.

The section does not empower a Magistrate to write a judgment upon the arguments heard by his predecessor.”*

The Magistrate is also not
empowered to deliver judgment written by his predecessor and forwarded by him from the place of his transfer.” The Madras High Court has however
held that the succeeding Magistrate can sign and pronounce the judgment written by his predecessor. He would in that case be taken to adopt the
judgment as his own.” The Kerala High Court has held that the judgment passed by a judge could be pronounced by another judge.” The section applies

to courts of same category.”

The section applies not only where one Magistrate or judge is succeeded by another, but also where the second Magistrate or judge is in his turn

51 lbid, xJz.
52. See,
4ast
s3. K. fayachandran v. O. Nargeese, 1987 Cri Lj 1997 (Ker).
s4. fagarnath Singh v. Francis Kharia, {1948} 49 Cri Lj 704: AIR
s5. Mohd. Kafique v. King Emperor, (1926) 27 Cri Lj 406: AIR 1926

s6. Savarimuthu PHIai, re. (1916) 17 Cri Lj 166. 167: ILR (1916) 40
7. District and Sessions Judge, re, 1986 Cri L] 1966 {Ker}.
ss. Palanisamy Gounder, re, 1987 Cri Lj 1970 (Mad).
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16.5

Power to proceed against
other persons appearing
to be guilty of offence

succeeded by another Magistrate or judge. The third Magistrate or judge can act on the evidence recorded by his two predecessors.”

Power of the court to proceed against other persons
appearing to be guilty of offence

It happens, sometimes, though not very often, that a Magistrate hearing a case against certain accused finds from the evidence that some person, other
than the accused before him, is also concerned in that very offence or in a connected offence. It is only proper that the Magistrate should have the power
to call and join him in the proceedings.” Section 319 provides for such a situation and is as given below:
319. (1) Where, in the course of any inquiry into, or trial of, an offence, it appears from the evidence that any person not being the accused has
committed any offence for which such person could be tried together with the accused, the Court may proceed against such person for the offence
which he appears to have committed.
(z) Where such person is not attending the Court, he may be arrested or summoned, as the circumstances of the case may require, for the
purpose aforesaid.
{3) Any person attending the Court, although not under arrest or upon a summons, may be detained by such Court for the purpose of the
inquiry into, or trial of, the offence which he appears to have committed.
(4) Where the Court proceeds against any person under sub-section {1), then—
(a) the proceedings in respect of such person shall be commenced afresh, and the witnesses re-heard;
(b) subject to the provisions of clause (a), the case may proceed as if such person had been an accused person when the Court took
cognizance of the offence upon which the inquiry or trial was commenced.
The main purpose of the section is that the whole case against all known suspects should be proceeded with expeditiously, and convenience requires
that cognizance against the newly-added accused should be taken in the same manner as against the other accused.” The section springs out from the
doctrine }'udex damnatur cum nocens absolvitur (judge is condemned when guilty is acquitted).”” The section assumes that the court
proceeding under it has the power of taking cognizance of the new case.
In deciding the question as to whether summons simpliciter, bailable warrant or non-bailable warrant would be proper to secure appearance of

person other than accused under Section 319, it was held in Vikas v. State

59.
60. See,
61. See,

62.
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of Rajasthan™® ® that the court should first issue summons simpficiter or bailable warrant,
failing which it should issue non-bailable warrant. The discretion of court to issue non-bailable
warrant should be exercised judiciously and sparingly with circumspection and not in a routine
manner.

A plain reading of Section 319(1) which occurs in Chapter XXIV of the Code dealing with
“general provisions as to inquiries and trials”, clearly shows that it applies to all the courts
including a Sessions Court and as such Sessions Court will have the power to add any person,
not being the accused before it, but against whom there appears during trial sufficient evidence
indicating his involvement in the offence, as an accused and direct him to be tried along with

66 6 .
7 when a case is

the other accused.® * % %% Under Section 193" read with Section 2.09
committed to the Court of Session in respect of an offence the Court of Session takes
cognizance of the offence and not of the accused and once the Sessions Court is properly seised
of the case as a result of the committal order against some accused the power under Section
319(1} can come into play’ and such court can add any person as an accused as mentioned
above.*”

A question as to whether before summoning an accused a Sessions Court should take any*
evidence, has been raised.®**7” It has been answered in several decisions that the Sessions
Court is entitled to summon accused on finding a prima fade case from the record of the case

submitted with the committal order.® ™"

It has been categorically ruled that if there is material
to proceed under Section 319(1) there is no necessity for postponing action under that section
till some statement is recorded. ' The Bihar High Court has, however, added that the power of
Sessions Court to summon additional accused in this context is independent of Section 3xg.
Since in terms of Section 319 the power can be exercised “in the course of inquiry”, it appears to

be correct to locate this power for summoning in Section 319.”

63. {2.014)3SCC 32.1.

64.

J
[0]
gi
65. For S.19 3. See supra, para. 10.4
66. For S. 209. See supra, para. 11.8.
67. joginder Singh v. State of Punjab, {1979) 1 SCC 345:
1979 SCC
68.

69.

7o. Dalip Singh v. State of Rajasthan, 19Sg Cri LJ 600
=1 Sk. Lai fur Rahman v. State, 1985 Cri Lj 1238 (Pat).
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While the response of various courts remained as discussed above, the Supreme Court have had occasions to express its views in several decisions.
n Kishun Slngh v. State Of Bikar7/\, the court reiterated the view that the Sessions Court’s power to summon additional accused is
independent of Section 319. However, some reservations came to be expressed against this view by another two-member Bench of the Supreme Court in
Raj Kishore Prasad v.State Of Bihar”7, Thus, again the question, whether the Court of Session has the power under Section 319 to
arraign a new accused, prior to the evidence collection stage came to be reconsidered in Ranjit Slngh v.State ofPunjab7\ in the light of its
decision in]oginder Smgh v.State ofPunjab”. In this case it was reasoned thus:

Thus, once the Sessions Court takes cognizance of the offence pursuant to the committal order, the only other stage when the court is empowered

to add any other person to the array of the accused is after reaching evidence collection when powers under Section 319 of the Code can be

invoked.””*
In other words the evidence envisaged under Section 319 is the evidence led during trial if the offence is triable by the Sessions. The matter placed before
the committal court cannot be treated as evidence collected during inquiry or trial.

The Supreme Court also added that if the Sessions Court is convinced that the police has not sent up a particular accused due to inadvertence or
omission, he can send up a report to the High Court requesting it to direct the Magistrate under its revisional or inherent powers to issue process against
that left-out accused. In taking this position the court presumably refused to follow its own decisions In Nisar v. State Of U.P. 7S

A five-member Bench of the Supreme Court in Dharam Pal v. State Of Haryana79 8o has upheld the ratio of Kishun Sll’lgh
v. State Of Bihar* and declared that the Sessions judge has power to summon accused exonerated by the police under Section 193 of the Code.
The Bench did not approve the ratio of Ranjit Smgh v.State ofPunjabB 747576777879 80 8’.

The expression “any person not being the accused” in Section 319(1) means a person against whom no process has already been issued because if

process has already been issued against a person the question of adding him as an accused in the case and proceeding against him as contemplated

73 (1993} 2

74. (1996} 4
7.
61

7. (1979) 1
77. Ranjit
78.  (1995) 2
79. 2013 Cri
80. (1993) 2

81 (1998) 7
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in that section will not arise at all.* The Supreme Court explained the meaning of “any person not being the accused” in Section 319, further in the

Gajendra Singh case, as:

The words ‘any person not being the accused’ in Section 319 would cover any
person who is not already before the court in the case in which order under
Section 319 is passed. It is the duty of the court to bring before it any person who
appears £0 have committed an offence and to convict and pass an appropriate
order of sentence on proof of such person having committed the

m 82838485
offence.

It may be noted that the expression is not confined to persons who had been named in the FIR but not sent up by the police though such persons would

also be included in the expression.”®® Similarly, in a warrant case instituted otherwise than on a police report the court in the course of the trial can

order framing of the charge under Section 319 against persons who were earlier discharged at the inquiry stage of the case.” But the Supreme Court has

ruled that a person who has already been discharged in the case should not be summoned.® It said:

The provisions of Section 319 had to be read in consonance with the provisions of
Section 398 of the Code.”

The word “evidence” in Section 319(1) read along with other provisions of this section means the statements of witnesses as recorded by the court, and the

same would not include statements under Section 161 of witnesses recorded by the police, statements recorded under Section 164, or statements

recorded under Section zoz.* The “evidence” as mentioned in Section 319(1) must be sufficient to make out a prima facie case against such person and

satisfy all essential ingredients constituting the offence for which he is sought to be prosecuted. However, the court at that stage is not called upon to

evaluate or apprise the evidence with a view to assess

83.
84.

85.

86.
S7.

Basudeo Mon dal v. Dud Kumar Prarnanick, 19S2 Cri 1] 1654, 1655 (Cal).

Gajendra Singh v. State of Rajasthan, {1998) 8 SCC 612: 1998 SCC (Cri) 1608.
Gunaram Tanti v. State of
Assam, 1983 Cri Lj 2 89, 290
(Gau); see also, Joginder
Singh v. State of Punjab,
(1979) 15CC 345:
Mohanbhai Bhomraj v.
State of Gujarat, 1979 Cri
2S105k3a(nPaLta)i. v. Slate of Rajasthan, (1990) 4 SCC 580: 1990 SCC (Cri) 650:
1bid, 2309 (Cri LJ).
Hukamaram v. State of
Rajasthan, 1982 Cri Lj 2341,
2342 (Raj); see also,
Gunaram Tanti v. State of
Assam, 1983 Cri LJ 2S9. 290
(Gan); R.C. Kumar v. State
of A.P.. 1991 Cri Lj 887 (AP);
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whether the evidence is sufficient for his ultimate conviction.” Nor is it necessary to subject the person on whose statement the additional accused is

L d for cro: ination.””

Section 319 can be exercised by the court suo motu or on the application of someone including the accused already before him provided of course, it
is satisfied that any person other than the accused has committed any offence for which he can be tried together with the accused. The exercise of the
power is, however, discretionary with the court and the discretion must be exercised judicially having regard to the facts and circumstances of each case.”
It has been opined that an accused cannot be added by the Magistrate at the stage of committal®* and that addition can be ordered only by a court.”

Section 468 deals with bar to taking cognizance after lapse of the period of limitation. That section begins with the words “except as otherwise
provided elsewhere in this Code” and Section 319 is one such exception. Therefore, the bar of limitation will not apply to a case where the court proceeds

against a person under Section 319.*%

Moreover by legal fiction created by Section 3i9(4)(h), the case against the person added as accused is to proceed as
if such person had been an accused person when the court took cognizance of the offence upon which the inquiry or trial was commenced. Therefore, if at
all Section 468 is applicable, the date relevant for reckoning the period of limitation would be the date when cognizance of offence was taken in the
original proceeding and not the date when any person is added later as an accused under Section 319.

Once an order is made under Section 319 the person against whom that order has been made becomes an accused at the trial of that very case in
which the order is made. All that is required is that the proceeding will have to commence afresh and witnesses reheard so that the aforesaid person may

not suffer because of any proceedings taken in his absence and before he is arraigned as an accused. It is not, however, the object of the law that the person

should have a trial separate from the one in which the order against him is made.”**> He can be tried after the trial of others.”

8. Mobatt

90.
S
ee,
dis
cus
91.

2. K.S.
93.

94

o5. State v.
9%.
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In this connection it is pertinent to note that an accused summoned under Section 3157 cannot be punished for an offence which has not been taken
cognizance of by the Magistrate against the other accused.'****

The power conferred on the court by Section 319 is really an extraordinary power and should be used very sparingly and only if compelling reasons
exist for taking cognizance against the other person against whom action has not been taken.”’ The Supreme Court reiterated this position in
Kajendra Smgh v. State Of U.Pd Ex. Balasubramanian J in his concurring opinion explained that the trial court has this power to be
exercised depending upon the facts of each case and that “there is no rationale in fettering that power and the discretion, either by calling extraordinary
or by stating that it will be exercised only in exceptional circumstances. It is intended to be used when the occasion envisaged by the section arises”.
Having regard to the decisions such as]Oginder Smgh v. State Of Punjab4, MCD v.Ra?n Kishan Rohtagi5 discussed
above, this reading of Section 319 seems to be correct. It has been held that evidence used for the satisfaction to invoke Section 319 by the court should
not be of the standard used for convicting a person made an accused under that section.’”*

Questions regarding the interpretation of Section 319 have now been answered by a five-member Bench in Hardeep Slngh v. State Of

. 8
Punjab’® as follows:
Question No. I and No. 11l

I. What is the stage at which power under Section 319 CrPC can be exercised?
11I. Whether the word “evidence” used in Section 319(1) CrPC has been used in a comprehensive sense and includes the evidence collected during
investigation or the word “evidence” is limited to the evidence recorded during trial?

in Dharam Pal v. State Of Haryanas, the five-judge Bench has already held that after committal, cognizance of an offence can be taken
against a person not named as an accused but against whom materials are available from the papers filed by the police after completion of investigation.
Such cognizance can be taken under Section 193 CrPC and the Sessions judge need not wait till “evidence” under Section 319 becomes available for

summoning an additional accused. Section 319 significantly uses two

1. Annamma Cherian v. State of Kerala, 1990 Cri L] 1796 (Ker}.
2. MCD v. Ram Kishan Rohtagi, {19S3! t SCC 1: 19S3 SCC (Cri) 115, 122: 1983 Cri Lj
3. (2007) 7 SCC 378: (2007) 3 SCC (Cri) 375.
4. (1979) 1SCC 345:1979 SCC (Cri) 295: 1979 Cri Lj 333.
5. (1983) T SCC 1:1983 SCC (Cri) 15: 1983 Cri Lj 159.
6. Paulose v. State of
Kerala, 1990 Cri LJ
7. {2014) 3 SCC 92.
8. (2014) 3 SCC 306.
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expressions that have to be taken note of, i.€. i) inquiry, and 2) trial. As a trial commences after framing of charge, an inquiry can only be understood to
be a pre-trial inquiry. Inquiries under Sections 200, 201, 202 CrPC and under Section 398 CrPC are species of the inquiry contemplated by Section 319 CrPC.
Materials coming before the court in course of such inquiries can be used for corroboration of the evidence recorded in the court after the trial
commences, for the exercise of power under Section 319 CrPC, and also to add an accused whose name has been shown in column 2 of the charge-sheet. In

view of the above position the word “evidence” in Section 319 has to be broadly understood and not literally i.e. as evidence brought during a trial.

Question No. I.—Whether the word “evidence” used in Section 319(1} could only mean evidence tested by cross-examination or the court can
exercise the power under the said provision even on the basis of the statement made in the examination-in-chief of the witness concerned?

Considering the fact that under Section 319 a person against whom material is disclosed is only summoned to face the trial and in such an event
under Section 319(4} the proceeding against such person is to commence from the stage of taking of cognizance, the court need not wait for the evidence

against the accused proposed to be summoned to be tested by cross-examination.

Question No. IV.—What is the nature of the satisfaction required to invoke the power under Section 319 to arraign an accused? Whether the
power under Section 319(1} can be exercised only if the court is satisfied that the accused summoned will in all likelihood be convicted?

Though under Section 319(4)"} the accused subsequently impleaded is to be treated as if he had been an accused when the court initially took
cognizance of the offence, the degree of satisfaction that will be required for summoning a person under Section 319 would be the same as for framing a
charge. The difference in the degree of satisfaction for summoning the original accused and a subsequent accused is on account of the fact that the trial
may have already commenced against the original accused and it is in the course of such trial that the materials are disclosed against the newly summoned
accused. Fresh summoning of an accused will result in delay of trial, therefore the degree of satisfaction for summoning the accused (original and

subsequent} has to be different.

Question No. V.—Does the power under Section 319 extend to persons not named in the FIR or named in the FIR but not charge-sheeted or
who have been discharged?

A person not named in the FIR or a person though named in the FIR but has not been charge-sheeted or a person who has been discharged can
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be summoned under Section 319 provided from the evidence it appears that such person can be
tried along with the accused already facing trial. However, insofar as an accused who has been
discharged is concerned, the requirement of Sections 300 and 398 CrPC has to be complied
with before he can be summoned afresh.
. The court’s reasoning becomes clear from its discussions in paragraphs 74, 75 and 77 extracted
below:
74. An inquiry can be conducted by the Magistrate or the court at any stage during the
proceedings before the court. This power is preserved with the court and has to be read and
understood accordingly. The outcome of any such exercise should not be an impediment in
the speedy trial of the case.

75. Though the facts so received by the Magistrate or the court may not be evidence, yet
it is some material that makes things clear and unfolds concealed or deliberately
suppressed material that may facilitate the trial. In the context of Section 319 CrPC it is an
information of complicity. Such material therefore, can be used even though not an
evidence in stricto sensu, but an information on record collected by the court during
inquiry itself as a prima facie satisfaction for exercising the powers as presently involved.

77. ...The inference that can be drawn is that material which is not exactly evidence
recorded before the court, but is a material collected by the court, can be utilised to
corroborate evidence already recorded for the purpose of summoning any other person,
other than the accused.

Power of court to summon any material witnesses and to 166
examine persons present
In a criminal case, the fate of the proceeding cannot always be left entirely in the hands of the
parties. The court has also a duty to see that essential questions are not so far as reasonably
possible, left unanswered.> The provisions of Section 31 are intended to serve this purpose.
Section 31 reads as follows:
31. Any Court may, at any stage of any inquiry, trial or other proceeding under this Code,
summon any person as a witness, or examine any person in attendance, though not

. . . Power to summon
summoned as a witness, or recall and re-examine any such person already examined; and

. . o1 material witness. or

the Court shall summon and examine or recall and re-examine any such person if his r

. K K . . examine person present

evidence appears to it to be essential to the just decision of the case.

The section is intended to be wide as the repeated use of the word “any” throughout its length
clearly indicates. The section is in two parts. The first part gives a discretionary power but the
latter part is mandatory. The use of the word “may” in the first part and of the word “shall” in
the second firmly establishes this difference. Under the first part, which is permissive, the

court may act in one of three ways: a) summon any *

9. Ragbimandﬂn v. State OfU.P., (1974} 4 SCC 186: 1974 SCC (Cri) 355, 358: 1974 Cri Lj
453-
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person as a witness, b} examine any person present in court although not summoned, and C) recall or re-examine a witness already examined. The second
part is obligatory and compels the court to act in these three ways or any of them, if the just decision of the case demands it. As the section stands there is
no limitation on the power of the court arising from the stage to which the trial may have reached, provided the court is bona fide of the opinion that for the
just decision of the case, the step must be taken.” The requirement of just decision of the case does not limit the action to something in the interest of the
accused only. The action may equally benefit the prosecution.” In certain cases witnesses can be recalled and the parties or the counsel asked to pay up the
cost.”

The ground on which the court may act under the second part of the section is one “essential to the just decision of the case”. But those under the first
part are not limited to that only. The only thing is that the court has to form a bona fide opinion as to the necessity of an order under Section 31. What is
sufficient for that necessity cannot be enumerated exhaustively or with any precision. That will depend upon the facts and circumstances of each case.”"*
" The paramount consideration is doing justice to the case and not filling up the gaps in the prosecution or defence evidence."” When the trial court after
having failed to take the recovery mahazars under Section 27, Evidence Act, recalled the investigating officer after the conclusion of evidence with a view to
re-examining him to prove the recovery statement, the High Court declared it to be a step that may result in miscarriage of justice.” Similarly in a case where
the prosecution failed to examine its witnesses promptly its request for recalling witnesses was not acceded to." The section does not empower the court to

summon documentary evidence.”

10. See,
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Ordinarily a court may intervene under Section 3u after close of evidence, for it may not be possible for the court to form a bona fide opinion as to
the necessity of calling a witness before evidence is closed on the side of the prosecution at least. There is nothing, however, in the language of Section 311

to say that the court cannot make an order under Section 31 even before the prosecution evidence is closed.” But a witness, whose examination,

cro: ination and r ination, are not over, cannot be called under Section 31, whatever the stage. In such a situation, the court may, however,
act under Section 165, Evidence Act, if necessity, for justice, arises."” It has been held that a witness cannot be tendered for cross-examination alone.*If he
was not examined in chief, he cannot be subjected to cross-examination.”

The trial of a criminal case comes to an end only after pronouncement of the judgment. Therefore the court can summon and examine any witness

22

as a court witness at any stage till it pronounces the final judgment.

The section is wide enough to apply to all courts—original, appellate or

22
revisional.
The potential for abuse of Section 3u could be gleaned from P.M. Abubacker-. P] Alexander®** wherein after allowing the compounding
by an accused, court’s power under Section 31 was sought for to summon him as a witness with a view to implicate another in the case.
In yet another case three prosecution witnesses filed affidavits denying prosecution story and the evidence given by them in the court. On

application for recalling them the Allahabad High Court said that though the court has power to recall them it should not be done in the present case as

222324252627

it would violate Section 145, Evidence Act.
A witness called by the court under Section 3u can be cross-examined by both the prosecution and the defence.”*” When a court examines a
witness it is for the court to say after such questioning as to which of the parties will be permitted to ask questions first and to what extent.™"

‘When a witness examined by the court is questioned by the parties, it cannot strictly be said that he is cross-examined. For cross-examination is

18. Ketual
Gupta v.

19. Moktz Kumar v. State of W. B1975 Cri Lj 838. 841 (Cal).
20. Sukhwant Singh v. State of Punjab, (1995) 3 SCC 367: 1995
21.  Tej Parkash v. State of Haryana, (1996} 7 SCC 322.:1996 SCC
22. Aeltemesh
Rein v. State
23. jarnail Singh v. State of Punjab, 1990 Cri Lj 2310 (P&H).
2. 2000 Cri Lj 168 (Ker).
25. Tahir v. State of U.P., 2000 Cri Lj 1342 (All).
26. Rangaswami \\ Muruga, 1954 Cri Lj 123: AIR 1954 Mad 169;
Emperorv.
Pita, ILR
27. Mukti Kumar v. State of W.B., 1975 Cri L] 838, 840 (Cal).
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examination of a witness by the adverse party. When a court calls a wit-

ness he does not become a witness called by any party to the litigation.™
Section 311-A (as inserted by Act 2.5 of 2005} authorises the Magistrate

of the First Class to direct any person including an accused who has

at sometime been arrested to give specimen signatures or handwriting.

Section 311-A enacts:

3u-A. If a Magistrate of the first class is satisfied that, for the purposes of

Power of Magistrate to
order person to give

any investigation or proceeding under this Code, it is expedient to direct

any

person, including an accused person, to give specimen signatures or

handwrit-

ing, he may make an order to that effect and in that case the person to

whom

the order relates shall be produced or shall attend at the time and place

speci-

fied in such order and shall give his specimen signatures or handwriting.
Provided that no order shall be made under this section unless the

person

has at some time been arrested in connection with such investigation or

proceeding.

At rhe stage of investigation the new Section 54-A lays down that the court can ask the person to be available for identification. Section 311-A also

authorises him probably at the trial stage to demand his cooperation for “investigation”.

16.7

Court’s power to order payment of expenses of
complainants
and witnesses

The administration of justice, particularly in criminal matters, being

Expenses of

complainants and
the function of the State, it is reasonable to expect the State to pay the

expenses of the complainants and witnesses. Section 312 empowers the

court to order such payments. The section reads as follows:
3x2. Subject to any rules made by the State Government, any Criminal
Court
may, if it thinks fit, order payment, on the part of Government, of the rea-
sonable expenses of any complainant or witness attending for the
purposes
of any inquiry, trial or other proceeding before such Court under this

Code.
The word “witness” appearing in the section includes both prosecution ****

28. Ibid.
29. K.
30. ibid.
31.
Jadu
moniv.
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Court’s power to have local inspection 168

For the purpose of properly appreciating the evidence given at the inquiry or trial, Section 310 empowers the court to visit and inspect any place. Section
310 is as given below:
310. (1) Any Judge or Magistrate may, at any stage of any inquiry, trial or other proceeding, after due notice to the parties, visit and inspect any place
in which an offence is alleged to have been committed, or any other place which it is in his opinion necessary to view for the purpose of properly
Local inspection
appreciating the evidence given at such inquiry or trial, and shall without unnecessary delay record a memorandum of any relevant facts observed at
such inspection.
{z} Such memorandum shall form part of the record of the case and if the prosecutor, complainant or accused or any other party to the case,
so desires, a copy of the memorandum shall be furnished to him free of cost.
The judge or the Magistrate making the local inspection is required to record without delay “a memorandum of any relevant facts observed at such
inspection”.

While it may not always be possible to draw a sharp distinction between “relevant facts” and impressions or opinions formed by a judge at a local
inspection, the requirements of the section are fairly clear.” It is clear from the section itself that certain safeguards have been provided by the legislature
to avoid any controversy regarding the actual observation made by the judge or the Magistrate at the time of local inspection. The section provides that
the inspection should be made after due notice to the parties and the judge or the Magistrate must record a memorandum of the relevant facts observed
at such inspection without unnecessary delay. The section also requires that such memorandum shall form part of the record of the case and copies
thereof shall be furnished to the parties if they so desire.”

The wording of the section is very wide and it does not limit the powers of the judge or the Magistrate to visit and inspect a place only after the
evidence is recorded and not before. However, these powers can be exercised and local inspection made only if the judge or the Magistrate is of the
opinion that the same is necessary for the purpose of properly appreciating the evidence given at such inquiry or trial. It obviously depends on the facts
and circumstances of each case whether the judge or the Magistrate should exercise his discretion to visit and inspect the place at a particular stage.”

The judge or the Magistrate is not entitled to allow his view or observations to take the place of evidence because such view or observations of his

could not be tested by cross-examination and the accused would

32.  See, 4ist Report, p. 355, para. 46.5.

33. Abdul Karimv. Slate of Maharashtra, 1974 Cri L] 514, 516 (Bom).
34.
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16.9

certainly not be in a position to furnish any explanation in regard to the

same. 5%

It may be noted that the section permits a Magistrate to make a local inspection and not a local inquiw. A local inspection is permitted only
for the purpose of properly appreciating the evidence in the case and it cannot be allowed to take the place of evidence. While making a local inspection,
a Magistrate should avoid making inquiries from the people on the spot with regard to the truth or otherwise of the matter in dispute.*

An omission to record any relevant facts that may be observed by a Magistrate at the inspection made under Section 310 is not an illegality vitiating
the whole trial but is an irregularity which can be remedied under Section 465 of the Code. This was the view expressed by the Bombay, Gujarat,
Allahabad, Madras, Nagpur and Oudh High Courts.”** However according to the Calcutta High Court it is mandatory on the part of the Magistrate to

have prepared a memorandum of relevant facts observed by him at such inspection, and the defect could not be cured even if there was no prejudice.

Court’s power and duty to examine the accused person

‘With a view to give an opportunity to the accused person to explain the circumstances appearing in evidence against him, Section 313 provides for the
examination of the accused by the court. This is of immense help to the accused person, particularly when he is undefended. It should also be
remembered that most of the accused persons are poor, uneducated and helpless. As observed by Stephen, an ignorant, uneducated man has the greatest
possible difficulty in collecting his ideas, and seeing the bearing of facts alleged. He is utterly unaccustomed to sustained attention or systematic thought

and the criminal trial proceedings which to an experienced person appear plain and simple, must be passing before the eyes and mind of the accused like

a dream which he cannot grasp.”*¥*** Under these circumstances the importance of Section 313 is self-evident; it requires the courts to question the

accused properly and fairly so that it is brought home to the accused in clear words the exact case that the accused will

35 Pritam
Singh v.
State of

36. P.

37.

Manik

chand

v. State

of

Mahar
38.

39. See,
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have to meet, and thereby an opportunity is given to the accused to explain any such point.*" This part of the trial is of utmost importance, and if as a
result of any inadvertence or on account of undue haste on the part of the judges in zeal of completing the trial soon, if the examination of the accused
under Section 313 is not properly done in its true and fair spirit the possibility of the trial court doing injustice cannot be ruled out.” In a case where 2,9
accused were to be examined, the Sessions Judge, purporting to record their answers, made a short shrift of the whole solemn affair by recording a
monolithic answer: “same as accused 9” to each and every question. The Bombay High Court deprecated this way of recording accused’s statement under
Section 313.* Section 313 reads as follows:
313. (1) In every inquiry or trial, for the purpose of enabling the accused personally to explain any circumstances appearing in the evidence against
him, the Court—
(a) may at any stage, without previously warning the accused, put such questions to his as the Court considers necessary;
(.b) shall, after the witnesses for the prosecution have been examined and before he is called on for his defence, question him generally on
the case:
Provided that in a summons-case, where the Court has dispensed with the personal attendance of the accused, it may also dispense

with his examination under clause (b}.

() No oath shall be administered to the accused when he is examined under sub-section (i).
(3) The accused shall not render himself liable to punishment by refusing to answer such questions, or by giving false answers to them.
(4) The answers given by the accused may be taken into consideration in such inquiry or trial, and put in evidence for or against him in

any other inquiry into, or trial for, any other offence which such answers may tend to show he has committed. ...

The section, for a moment, brushes aside all counsel, all prosecutors, all witnesses and all third persons. It seeks to establish a direct dialogue between
the court and the accused for the purpose of enabling the accused to give his explanation. The section, however, should not be regarded as authorising an
inquisitorial interrogation of the accused.”** Nor is it necessary to put each and every piece of evidence to him.** The section is not intended to
enable the court to cross-examine the accused for the purpose of trapping him or beguiling him into an admission of a fact which the prosecution has

failed to establish.*-"

4. Parichhat v. State of M.P., (1972) 4 SCC 694: 1972 Cri
41. Surendraprasad v. State of Gujarat, 1980 Cri Lj 1016
4. Dadasaheb Patalu Misal v. State of Maharashtra. 1987
43. See, 41st Report, p. 204, para. 24.40.

44. Dida/ Nayek v. State, 1987 Cri LJ 1561 (Cal).

4. P. Murugan v. Ethirajammal, 1973 Cri Lj 1256, 1257

Power to examine the accused
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The relative evidentiary value of statements recorded under Sections 315 and 313 came to be examined by the Supreme Court in Dehal Smgh v.
State Of H.P,* The statement made under Section 313 is recorded by the court without administering oath and the witness without being cross-
examined. Naturally, it does not come under Section 3, Evidence Act as evidence. But, if an accused is examined under Section 315, the statement becomes
relevant under Section 3 of that Act.

Sub-section (1) of Section 313 consists of two parts. Clause ((1) gives a discretion to the court to question the accused at any stage of an inquiry or
trial without previously warning him. Under clause (b) the court is required to question him generally on the case after the witnesses for the prosecution
have been examined and before he is called for his defence. Clause {b} is mandatory and imposes upon the court a duty to examine the accused at the close
of the prosecution case in order to give him an opportunity to explain any circumstances appearing against him in the evidence and to say in his defence
what he wants to his own words.

However, in a SUMmons case*” where the court has dispensed with the personal attendance of the accused® the court gets a discretion under
the proviso to dispense with the examination of the accused person under clause
(b) to sub-section (1). In a case where the accused assured that he would not complain about any prejudice on the ground of non-examination, the
Supreme Court permitted him to avoid examination by the court.**

The accused is not bound to answer the questions, and according to sub-section (3) he shall not render himself liable to punishment by refusing to
answer the questions or by giving false answers to them. Sub-section {a} makes it dear that no oath is administered to him. The reason is that when he is
examined under Section 313, he is not a witness. Under subsection (4) the answers given by the accused may be taken into consideration in the inquiry or
trial. The answers may be put in evidence for or against him in other inquiries or trials for other offences. For instance, if in a trial for murder he says that
he concealed the dead body and did not kill the victim his statement may be used as evidence against him in a subsequent trial for an offence under
Section 201, Penal Code, i860 (IPC).*

The mode of applying the section would vary with the knowledge, intelligence and experience of the judge. If in particular case the judge

46.

47.
48.
Personal

49.

50.
Bi
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exceeds the permissible limits and subjects the accused to an inquisitorial examination, the
superior courts will correct the error. The words “question him generally” in Section 313(1 )(b)
and “for the purpose of enabling the accused personally to explain any circumstances appearing
in the evidence against him” in Section 313(1) are clearly intended to prevent unfair

interrogation of the accused person.” >

Inadequate examination may vitiate the proceedings.->*
Sometimes the accused is not asked about his motive, it may be prejudicial to him.-">*%
Failure of the court to put a question under Section 313 on a relevant matter might result in
exclusion of that information from evidence.*

The word “personally” in Section 313(1) indicates clearly that for the purpose of Section 313
the court cannot examine the pleader on behalf of the accused person. Instead written
statements of the accused can be filed.” Arguing that the provisions in CrPC such as Sections
2.43(1) and Z47, 235(2) enabling accused’s written statement to be acceptable, the Supreme
Court in Key a Mukberjee v. Magma Leasing Ltd.’& has ruled that an accused can the examined
through his counsel provided the following guidelines are followed:

If the accused who is already exempted from personally appearing in the court makes an

application to the court praying that he may be allowed to answer the questions vAthout

making his physical presence in court on account of justifying exigency the court can pass
appropriate orders thereon, provided such application is accompanied by an affidavit sworn
to by the accused himself containing the following matters:
(a) A narration of facts to satisfy the court of his real difficulties to be physically present
in court for giving such answers.
(b) An assurance that no prejudice would be caused to him, in any manner by
dispensing with his personal presence during such questioning.
(¢) An undertaking that he would not raise any grievance on that score at any stage of
the case.
If the court is satisfied of the genuineness of the statements made by the accused the said
application and affidavit, it is open to the court to supply the questionnaire to his advocate
(containing the questions which the court might put to him under Section 313 of the Code) and
fix the time within which the same has to be returned duly answered by the accused together
with a properly authenticated affidavit that those answers were given by the accused himself.

He should affix his signature on all the %5+

51. See, 41st Report, p. zo6, para. Z4.44.

s2. Rajendrav. State of Rajasthan, 1996 Cri Lj 340 (Raj); see also,
Rautu Bodra v. State of Bihar, 1999 SCC (Cri) 1319.

53. Suresh Chandra Bahri v. State of Bihar, 1995 Supp (1) SCC 8o:

s¢.  Rautu Bodra v. State of Bihar, 1999 SCC (Cri) 1319.

55.

s6.  (z00S) 8 SCC 447: (z008) 3 SCC (Cri) 537: zoo8 Cri Lj 2597.
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sheets of the answered questionnaire. However, if he does not wish to give any answer to any of the questions he is free to indicate that fact at the
appropriate place in the questionnaire (as a matter of precaution the court may keep photocopy or carbon copy of the questionnaire before it is supplied to
the accused for an answer). If the accused fails to return the questionnaire duly answered as aforesaid within the time or extended time granted by the
court, he shall forfeit his right to seek personal exemption from court during such questioning.

The question whether the examination of the accused under Section 313 was essential when the attendance of accused is dispensed with by the court
under Section 2.05(1) and Section 317 of the Code came before the Supreme Court in Usba X. Pillai . Raj K. Srinivas®. The court declared that in
a warrant case (where the offence is punishable with death, imprisonment for life or imprisonment for a term exceeding two years) even if the court has
dispensed with the personal attendance of the accused under Section 205(1) or Section 317, the court cannot dispense with the examination of the accused
under clause ( b) of Section 313 because such examination is mandatory.

The courts are expected to take care to put ail the relevant material circumstances appearing in evidence to the accused so as to enable him to say in
his defence what he wants, in respect of the prosecution case and explain any circumstances appearing in evidence against him.” It is not sufficient
compliance with the section to generally ask the accused that, having heard the prosecution evidence what he has to say about it. The accused must be
questioned separately about each material circumstance which is intended to be used against him. The whole object of the section is to afford the accused
a fair and proper opportunity of explaining the circumstances which appear against him and the questions must be fair and must be couched in a form
which an ignorant or illiterate person may be able to appreciate and understands’ If the questions put to the accused are unusually longish and take in
their sweep a number of circumstances appearing against the accused from the prosecution evidence, the possibility of the accused being misguided

cannot be ruled out.”*** The statements ¥ *****

57. {1995} 3
58. Ajit
Kum
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59.
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made by the accused under Section 313 should be read as a whole. Such a statement should not be dissected and considered only in part where the part is
inextricably connected with the other part which is not taken into consideration. * A statement under Section 313 cannot be split into various parts and
the favourable parts made use of as proof of the guilt of the accused on the basis of the alleged admission.**** However, relying on the decision in Nisbi
Kant Jhav. State Of Bihars’j, it has been held that in case, the court finds the exculpatory part of the statement to be inherently improbable,
there is no reason why the other part of the statement, which implicates the accused and which the court sees no reason to disbelieve, should not be
accepted.®

A statement of the accused person under Section 313 is not substantive evidence, and therefore a conviction cannot be based on such a statement
alone/* However such statement may, according to Section 313(4}, be taken into consideration at the trial. The result is, the courts are not precluded from
deriving assistance from the statement of the accused under Section 313 and consider it not in isolation but in conjunction with the evidence adduced by
the prosecution/® An evasive answer to a question concerning a fact adduced in evidence might help the court to appreciate the evidence/’ It is the duty
of the accused to explain the circumstances against him/*

Even when he does not take a plea in the statement, still the court could take note of it. In Kashiram v. State OfMAP, 69, the Supreme Court
reiterated the law that even if plea of private defence is not specifically taken by the accused in their statements under Section 313 and the injured

accused did not enter in the witness-box, such plea can be raised during the course

1901 Cri L] 2632 (Kant).

61. Statev. Dwari Behera, 1976 Cri L] 262, 270 (Ori); Dadarao v.
State of Maharashtra, {1974} 3 SCC 630: 1974 SCC {Cri} 120, 123:

62. State of Gujarat v. Acharya D. Pandey, (1970} 3 SCC 183: 1971
SCC (Cri) 1, 3: 1971 Cri LJ 760; V.P.S. Mohammed v. CCE, 1973
Cri L 1551, 1553 (Ker); Mohan Singh v. Pram Singh, {2002) 10

63. {1969) 1 SCC 347:1969 Cri L] 671.

64. Mohan Lai v. A jit Singh, {1978} 3 SCC 279: 1978 SCC (Cri) 378: 1978 Cri L] r107.

65. State v. Dwari Behera, 1976 Cri L] 262, 270 (Ori); Dharnidhar
v. State of V.P., {2010} 7 SCC 759: {2010} 3 SCC (Cri) 491,

66. Jammu Municipality v. Puran Prakash, 1975 Cri L] 677, 678-79
(J&K). See also, A.K. Alt v. C.H. Marnmuty, 1989 Cri LJ 1820
(Ker); Kantilal Shwabhm Thakkar v. State of Gujarat, 1990 Cri
1J 2500 (Guj); Kalekhan v. State ofM.P., 1990 Cri LJ 9 (MP);
State of U.P. v. Lakhmi, {1998) 4 SCC 336: 1998 SCC (Cri) 929;
Musheer

67. Rattan Singh v. State ofH.P. , (1997) 4 SCC161 : 1997 SCC ( Cri)
525: 1997 Cri LJ 833; Brajendrasingh v. State of M.P., (2012) 4
SCC 289: (2012) 2 SCC (Cri) 409: 2012 Cri L] 1883. See also,
Aftab Ahmad Anasari v. State of Uttaranchal, (2010} 2 SCC
583: (2010) 2 SCC (Cri) 1054; Santosh Kumar Singh v. State,

68. Neel Kutnarv. State of Haryana, (2032) 5 SCC 766: {2012,) -3
SCC (Cri) 271; Ravi Kapur v. State of Rajasthan, {2012} 9 SCC
2R
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of submissions by relying on probabilities and circumstances of the case and it can be considered by the court if made out from the evidence on record.

Non-explanation of the accused’s injuries itself may not be sufficient to discard the prosecution case though the investigating officer should have
atleast made an effort at investigating the cause of injuries of the accused.

While examining the accused under Section 313, every incriminating circumstance appearing from the prosecution evidence must be put to the
accused. If any such incriminating circumstance is not put to the accused to enable him to explain it* the same cannot be permitted to be used against
him.” But it is for him to bring the failure to the notice of the court.”””

It has been held that when there was no mention of the person as accused by any one of the prosecution witnesses, his statement under Section 313
cannot be accepted or acted upon as the very examination of the accused under Section 313 was uncalled for inasmuch as there was no circumstance
against him to be explained by him.”

It has been reiterated by the Supreme court that it is the duty of the court to examine the accused as per law. It is, however, open to the prosecution
to invite the attention of the court, if any incriminating circumstance is left out and not put to the accused.””*”

It is well-settled that every error or omission in complying with Section 313 does not necessarily vitiate the trial. Errors of the type fall within the
category of curable irregularities and the question whether the trial has been vitiated depends in each case upon the degree of error and upon whether
prejudice has been or is likely to have been caused to the accused.”” Non-examination of accused under Section 313 is irregular and it may vitiate the trial

in certain circumstances.
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In a case where additional evidence was taken under Section 301 after
recording the accused's statement under Section 313, the Supreme Court
found that the accused was prejudiced as he did not get opportunity to
explain his position against the additional evidence. The court, therefore,

ordered retrial from the stage of recording statement under Section 313.”

Record of examination of accused

Section 2,81 relates to the mode of recording the examination of the accused
and the language of such examination and of the record. It applies to
Metropolitan Magistrates and other Magistrates and also to the Courts of
Sessions. A separate rule has been made in respect of High Courts by Section
283 which provides that every High Court may, by general rule, prescribe the
manner in which the examination of the accused shall be taken down in
cases coming before it. The original criminal trials before the High Courts
are, however, very rare. Section 281 is as follows:
2.81. (i) Whenever the accused is examined by a Metropolitan Magistrate,
the Magistrate shall make a memorandum of the substance of the
examination of the accused in the language of the Court and such
memorandum shall be signed by the Magistrate and shall form part of the
record.

(z) Whenever the accused is examined by any Magistrate other than a
Metropolitan Magistrate, or by a Court of Session, the whole of such
examination, including every question put to him and every answer given
by him, shall be recorded in full by the presiding Judge or Magistrate
himself or where he is unable to do so owing to a physical or other
incapacity, under his direction and superintendence by an officer of the
Court appointed by him in this behalf.

3) The record shall, if practicable, be in the language in which the
accused is examined or, if that is not practicable, in the language of the
Court.

(4) The record shall be shown or read to the accused, or, if he does not
understand the language in which it is written, shall be interpreted to
him in a language which he understands, and he shall be at liberty to
explain or add to his answers.

(5} It shall thereafter be signed by the accused and by the Magistrate
or presiding Judge, who shall certify under his own hand that the
examination was taken in his presence and hearing and that the record
contains a full and true account of the statement made by the accused.

(6) Nothing in this section shall be deemed to apply to the

examination of an accused person in the course of a summary trial.
Sub-section (6) clearly provides that the elaborate procedure for the

recording of the accused’s statement shall not apply to summary trials.

Record of Examination of Accused 449
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Accused
be

16.11

person
competent

to

are adopted and considering the objectives of such trials, this appears to be reasonable.

According to sub-section (i) the Metropolitan Magistrate is required to make a memorandum of the substance of the examination of the accused. If
such memorandum is not prepared, it would vitiate the trial.”™

Any Magistrate other than a Metropolitan Magistrate or the Sessions Judge is required to record in full the whole of such examination including every
question put to him and the answer given by him. This is important because a statement made in answer to a question, if considered without such question,
may sometimes carry a different meaning and would be, to an extent, misleading. However, failure to record the statement in the form of questions and
answers is a defect curable under Section 4637° provided that the error has not prejudiced the accused in his defence. But Section 463 will not apply if the
questions were not put at all.” 7

Under sub-section (5) the accused is required to sign the record. If he refuses to do so, he is punishable under Section 180 IPC.

Accused person can be a competent witness

According to the provisions of Section 315, the accused can be a com-
petent witness for the defence and can give evidence in disproof of the
charges made against him or against his co-accused. Section 315 is as
given below:
315. (r) Any person accused of an offence before a Criminal Court shall be
a
competent witness for the defence and may give evidence on oath in
disproof
of the charges made against him or any person charged together with him
at
the same trial:
Provided that—
(a) he shall not be called as a witness except on his own request in
writing;
(.b) his failure to give evidence shall not be made the subject of any
com-
ment by any of the parties or the Court or give rise to any presumption
against himself or any person charged together with him at the same
trial.
(z) Any person against whom proceedings are instituted in any
Criminal
Court under Section 98, or Section 107, or Section 108, or Section 109,
or Section no, or under Chapter IX or under Part B, Part C or Part D of

Chapter X, may offer himself as a witness in such proceedings:
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The section, as it exists, has been considered obscure in some respects.
Are the words ‘in disproof of the charges’ intended merely to prevent the accused from
implicating other co-accused? Or do they also shut out cross- examination of the
co-accused as to the main offence? The position in this respect appears to be somewhat
obscure. It is also not clear as to what is the scope of the cross-examination of the accused
when he offers himself as witness. Can questions regarding his character or impeaching his
credit be put in cross-examination? If such questions are permissible, to what extent he can
be questioned in respect of previous convictions? All these matters may prove to be
controversial. ”
The Supreme Court in its decision in People’s Insurance Co. Lid. v, Sardar Sardul” has clarified
the position to some extent. According to the court, when a person accused along with others
voluntarily steps in the witness box as a witness in defence, he is in the same position as an
ordinary witness and is, therefore, subject to cross-examination by the prosecution counsel and
evidence brought out in such cross-examination can be used against his co-accused. If such a
witness incriminates his coaccused, the other accused jointly tried with him has the right to
cross- examine him if he wants to do sod” It has been suggested that when the accused person
chooses to become a defence witness under Section 315, he waives his rights as an accused and
subjects himself to the same rules applicable to other witnesses, in a case after getting his
statement recorded under Section 313, the accused got himself examined as a witness under
Section 315. His request to produce certain documents was, however, turned down by the trial

court.**#® The Supreme Court did not approve of this refusal and observed;

Once the learned Judge allowed his application and commenced examining him as a

defence witness, we fail to see why he took the attitude of not permitting the witness to
produce the documents on which he relied.*®
The court remanded the case to the Sessions.

Failure of the accused person to give evidence shall not be made the subject of any

comment by any of the parties or the court, or give rise to any presumption against himself and

the other co-accused.’- This is pretty clear from clause {b} of the proviso to Section 315(1}. *** %"
8485
80. See, 41st Report, p. zn, para. 2,4.56.
81. {1962} 1 Cri Lj 45X: AIR 1962 Puni 101; see also Jibachh Shahv.
State. {1965) 2 Cri Lj 235: AIR 1965 Pat 331.
2. Tribhuvan Nath
v. State of
Ss. Gajendra Singh v. State of Rajasthan, (1998) 8 SCC 612:1998 SCC (Cri)
84. Ibid.

5. Baidyanaih Prasad Srivastava v. State of Bihar, 1968 Cri Lj 1650, 1652: AIR.
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16.12 No influence to be used on an accused person to induce disclosures

Section 316 provides as follows:

No influence to be 316. Except as provided in Sections 306 and 307/00 influence, by means of
used to induce any promise or threat or otherwise, shall be used to an accused person to
disclosure

induce him to disclose or withhold any matter within his knowledge.

Sections 306 and 307 referred to above deal with tender of pardon to an accused person. The pardon is granted for disclosing

the truth relating to the offence with which the accused person (receiving the pardon) was connected.

16.13 Oral and written arguments

The practice of advancing arguments after the close of the evidence has been

given statutory recognition by Section 314 which reads as follows:

Oral arguments and 314. (r) Any party to a proceeding may, as soon as may be, after the close of
memorandum of his evidence, address concise oral arguments, and may, before he concludes
arguments forth the oral arguments, if any, submit a memorandum to the Court setting

concisely and under distinct headings, the arguments in support of his
case and every such memorandum shall form part of the record.

(z) A copy of every such memorandum shall be simultaneously
furnished to the opposite party.

(3) No adjournment of the proceedings shall be granted for the
purpose of filing the written arguments unless the Court, for reasons to be
recorded in writing, considers it necessary to grant such adjournment.

(4) The Court may, if it is of opinion that the oral arguments are not

The section not only allows oral arguments of the parties but makes a specific provision enabling
the parties to hie written arguments. The provision allowing written arguments is considered
necessary and desirable as it would enable the counsel to present his arguments cogently and to
ensure that the court considers all the arguments advanced by hxm.*

The section directs that the arguments should be concise; and if they are not concise or
relevant, it empowers the court to regulate them.

Normally no adjournment is to be granted for the purpose of filing the written arguments;
and such arguments are to be hied before the oral arguments are concluded. A copy of the
written arguments is to be furnished to the opposite party.

The prosecutor will have to submit his arguments after the conclusion of the prosecution
evidence and before any other steps in the proceeding, including the personal examination of the

. 86
accused, is taken.

86. See, joint Committee Report, p, x
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Attendance of persons confined or detained in prisons before
criminal courts

Sections ZGj to 271 deal with securing the attendance of persons confined or detained in prisons before the criminal courts. They lay down certain
conditions and circumstances under which such persons are to be produced before the courts. The provisions contained in these sections have been
made on the lines of the provisions of the Prisoners (Attendance in Courts) Act, 1955."7

For the purposes of Sections 267 to 271, the term “detained” includes detained under any law for preventive detention; and the term “prison”
includes

(i) any place which has been declared by the State Government, by general or special order to be a subsidiary jail;

{ft} any reformatory, Borstal institution or other institution of a like nature. [S. 266]
Section 267 empowers the court to require the attendance of a prisoner for answering to a charge of an offence or for examining him as a witness. It is
not violative of Article 21.% It has been held that a prisoner may not be released for investigation under this section.”***
However in a case where the proceedings are not in actual progress, an accused can be reasonably sent for the purposes of another investigation,

%9 The section reads as follows:

committal proceedings or trial.”**
267. (1) Whenever, in the course of an inquiry, trial or other proceeding under this Code, it
appears to a Criminal Court,—

(a) that a person confined or detained in a prison should be brought before the Court

for answering to a charge of an offence, or for the purpose of any proceedings against

him, or {b) that it is necessary for the ends of justice to examine such person as a

witness,
the Court may make an order requiring the officer in charge of the prison to produce such
person before the Court for answering to the charge or for the purpose of such proceeding
or, as the case may be, for giving evidence.

@  Where an order under sub-section (1) is made by a Magistrate of the second class,
it shall not be forwarded to, or acted upon by, the officer in charge of the prison unless it is
countersigned by the Chief judicial Magistrate to whom such Magistrate is subordinate.

@ Every order submitted for countersigning under sub-section {2} shall be
accompanied by a statement of the facts which, in the opinion of the

87.

88. C.Natesan v. State ofT.N., 1999 Cri Lj 1382 (Mad).
so. Bbarti Sachdeua v. State, 1996 Cri Lj 2102 (Raj).
9. Ranjeet Singh v. State of U.P., 1995 Cri L] 3305 (All)

16.14

Power to require
attendance of
prisoners
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'Power of State
Government to exclude
certain persons from
operation of Section 267

Officer in charge of prison

to abstain from carrying
out order in certain

Magistrate, render the order necessary, and the Chief Judicial Magistrate to whom it is submitted
may, after considering such statement, decline to countersign the order.

Section z68 creates an exception to Section 267 above. It empowers the State Government to exclude certain persons from the operation of
Section 267 and it cannot be used to detain a person in prison for which specific orders are necessary.” Section 268 is as given below:
268. (1) The State Government may, at any time, having regard to the matters
specified in sub-section (2}, by general or special order, direct that any person or class of persons
shall not be removed from the prison in which he or they may be confined or detained, and
thereupon, so long as the order remains in force, no order made under Section 267, whether before
or after the order of the State Government, shall have effect in respect of such person or class of
persons.
(z) Before making an order under sub-section (1), the State Government shall have regard
to the following matters, namely:—
(a) the nature of the offence for which, or the grounds on which, the person or class of
persons has been ordered to be confined or detained in prison;
(b) the likelihood of the disturbance of public order if the person or class of persons is
allowed to be removed from the prison;
(C) the pyybl;c snterest generally
Section 269 creates a sort of an exception to Section 267. The section gives directions to the officer in charge of prison to abstain from carrying out

the orders under Section 267 in certain contingencies. It has been held that this section does not confer any vested right on the prisoner for not

being transferred.” The section reads as follows:

269. Where the person in respect of whom an order is made under Section 267—
(a) is by reason of sickness or infirmity unfit to be removed from the prison; or
{b) is under committal for trial or under remand pending trial or pending a preliminary
investigation; or
{c) is in custody for a period which would expire before the expiration of the time
required for complying with the order and for taking him back to the prison in which he
is confined or detained; or {d) is a person to whom an order made by the State
Government under Section z6S applies,
the officer in charge of the prison shall abstain from carrying out the Court’s order and shall
send to the Court a statement of reasons for so abstaining: Provided that where the
attendance of such person is required for giving evidence at a place not more than twenty-five
kilometres distant from the %
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prison, the officer in charge of the prison shall not so abstain for the reason mentioned in
clause (b).
Section 270 directs the officer in charge of a prison to carry out the order passed by the court

under Section 267 and prescribes the manner of executing such order. Section 270 is as given

below:
270. Subject to the provisions of Section 269, the officer in charge of the prison
shall, upon delivery of an order made under sub-section (r) of Section 267 and Prisoners to be
duly countersigned, where necessary, under sub-section {2) thereof, cause the person brought to Court

. . . . . . i tod
named in the order to be taken to the Court in which his attendance is required, so as to be 1 rernay

present there at the time mentioned in the order, and shall cause him to be kept in custody
in or near the Court until he has been examined or until the Court authorises him to be
taken back to the prison in which he was confined or detained.

Section 271 empowers the court to issue commission for the examination of

prisoner-witness. Section 271 is as follows:
271.  The provisions of this Chapter shall be without prejudice to the power of the Court
to issue, under Section 284, a commission for the examination, as a witness, of any person
confined or detained in a prison; and the provisions of Part B of Chapter XXIH shall apply in

relation to the examination on commission of any such person in the prison as they apply in .
Power to issue

relation to the examination on commission of any other person. .
commission for

Section 284 and the provisions of Part B of Chapter XXIII of the Code referred to above deal examination
with the commissions for examination of witnesses. These have been discussed in Chapter

22, infra.

Summary procedure for trial for giving false evidence 1615

It has been stated that perjury has of late greatly increased. The sanctity of the oath has almost
disappeared and persons seem readily prepared to make false statements on oath in courts of
law. The law, however, is very rarely invoked for the purpose of punishing the perjurer. It is
perhaps felt that if punitive steps were to be taken against all persons who give false evidence
the number of such prosecutions would be enormous. Nevertheless, steps have to be taken to
control this growing evil which tends more and more to bring the administration of justice into
disrepute.”**

The procedures to be followed for prosecuting persons alleged to have committed offences
of giving false evidence or fabricating false evidence have been already discussed in Chapter 10,
supra.”®* It was, however, felt desirable to further strengthen the provisions by making some
provision whereby perjury of a flagrant and unchallengeable type could be effectively punished

summarily without prejudicing a fair trial of the person

9. S'e'e, 41st Report,
94. See, Ss, 195,
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Summary procedure  for

trial  for
evidence

giving  false

concerned.” Section 344, which prescribes summary procedure for giving false evidence, is as given below:

344. (1} If, at the time of delivery of any judgment or final order disposing of any judicial proceeding, a Court of Session or Magistrate of the first
class expresses an opinion to the effect that any witness appearing in such proceeding had knowingly or wilfully given false evidence or had
fabricated false evidence with the intention that such evidence should be used in such proceeding, it or he may, if satisfied that it is necessary and
expedient in the interest of justice that the witness should be tried summarily for giving or fabricating, as the case may be, false evidence, take
cognizance of the offence and may, after giving the offender a reasonable opportunity of showing cause why he should not be punished for such
offence, try such offender summarily and sentence him to imprisonment for a term which may extend to three months, or to fine which may
extend to five hundred rupees, or with both.

{2} In every such case the Court shall follow, as nearly as may be practicable, the procedure prescribed for summary trials.

(3) Nothing in this section shall affect the power of the Court to make a complaint under Section 340 for the offence, where it does not
choose to proceed under this section.

(4) ‘Where, after any action is initiated under sub-section (1), it is made to appear to the Court of Session or Magistrate of the first class
that an appeal or an application for revision has been preferred or filed against the judgment or order in which the opinion referred to in that
sub-section has been expressed, it or he shall stay further proceedings of the trial until the disposal of the appeal or the application for revision,
as the case may be, and thereupon the further proceedings of the trial shall abide by the results of the appeal or application for revision.

No doubt there are some risks involved in giving power to punish perjury to the very court before which it is committed. However, the provision
contained in the section is of a very limited character, being confined to obvious cases of perjury and authorising a small punishment. Even this
procedure is discretionary, so that where the court is of opinion that perjury, even though committed by contradictory statements on oath, is

likely to raise complicated questions, or deserves more serious punist than that per

under the section, or is otherwise of such a
nature that the ordinary procedure (contained in Sections 340-343) is more appropriate, the court might not proceed under this section.”

This section does not authorise the court to exercise the power at any time during the proceedings, because this might put witnesses in
terror and may not conduce to the smooth progress of the inquiry or trial. The section allows the court to exercise the power only at the time of
the delivery of judgment or final order, for it is only then that it will be in a position to assess the significance of the statements in the proper

light.”

95. See, 41st Report, p. 299, para. 55.14.
96. See, 41st Report, p. 300, para. 35.14.
97. See, joint Committee Report, pp. xxiii-xxiv.
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According to sub-section (4} above, further proceedings of any summary trial initiated under the section shall be stayed and any sentence
imposed shall not be executed until the disposal of an appeal or revision against the judgment or order in the main proceedings in which the
witness gave false evidence or fabricated false evidence. If this is not done the witness would have suffered the punishment even though ultimately
as a result of the appeal or revision, the statements made by him would be found to have been justified.'**

Before commencing the summary trial, it is necessary that the witness be given reasonable opportunity of showing cause why he should not
be so punished.

The section is applicable in respect of a person who had appeared before the court as a witness. A person filing a false affidavit in a court
cannot be considered as having appeared in court as a witness.**

It has been held by the Supreme Court that for exercising powers under Section 344, the court has to express an opinion at the time of
passing the final order to the effect that the witness has either intentionally given false evidence or fabricated such evidence; the court must come
to the conclusion that in the interest of justice the witness concerned should be punished summarily; and before the summary trial for punishment
the witness must be given reasonable opportunity of showing cause why he should not be so punished. The court called for frequent use of this
provision to contain the menace of perjury.’®

The order of conviction and sentence passed under this section has been specifically made appealable under Section 351" in order to guard

against arbitrary action by the court.

Powers of courts to deal with certain kinds of contempt 16.16

For preserving the dignity and decorum of every court, civil, criminal or revenue, Section 345 empowers each such court with special powers to deal
summarily with cases of insult offered to the court in its presence. Section 345 reads as follows:
345. (1} When any such offence as is described in Section 175, Section 178, Section 179, Section 180 or Section 228 of the Indian Penal Code (45 of
1860} is committed in the view or presence of any Civil, Criminal or Revenue Court, the Court may cause the offender to be detained in custody and
may, at any time before the rising of the Court on the same day, take cognizance of the

Procedure in certain cases of contempt

1. Ibid, xxiv.
Cb
ajo
0]

4. For the text of S. 351, See infra, para. 16.19.
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offence and, after giving the offender a reasonable opportunity of showing cause why he should not be punished under this section, sentence the
offender to fine not exceeding two hundred rupees, and, in default of payment of fine, to simple imprisonment for a term which may extend to one
month, unless such fine be sooner paid.

((1) In every such case the Court shall record the facts constituting the offence, with the statement (if any) made by the offender, as well as the
finding and sentence.

(3) If the offence is under Section 22,8 of the Indian Penal Code (45 of i860), the record shall show the nature and stage of the judicial
proceeding in which the Court interrupted or insulted was sitting, and the nature of the interruption or insult.

The section is applicable in respect of five kinds of contempt:

1. Intentional omission to produce a document by a person legally bound to produce it. [S. 175 IPC]
2. Refusal to take oath when duly required to take one. [S.178 IPC]
3. Refusal to answer questions by one who is legally bound to state the truth. [S. 179 IPC]
4. Refusal to sign a statement made to a public servant when legally required to do so. [S. 180 IPC]

5. Intentional insult or interruption to a public servant sitting in any stage of a judicial proceeding. [S. 228 IPC]

If any such offence is committed in the presence of the court, it may immediately cause the offender to be detained in custody, and may take cognizance
of the offence on the same day before the rising of the court. The court shall give reasonable opportunity to the offender to show cause why he should not
be punished. It is not necessary to take any evidence as the offence is committed in the presence of the court,” and also the court is not required to hear
any evidence.® The court can sentence the offender to fine not exceeding “200, and in default of payment of fine to simple imprisonment for a term which
may extend to one month.

A public servant discharging judicial functions may or may not constitute a civil, criminal or revenue court. It is only when he constitutes such a
court that the action of summary trial can be taken under Section 345 in respect of offences mentioned therein. If the public servant is not such a court, he
can proceed only according to the normal procedure for trial in respect of any such offence.”

Sub-sections (2) and (3) require that the record should be maintained properly. This would be helpful to protect the accused when dealt with
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summarily by the court. Section 351° makes the order of the court appeal-
able also.
The provisions of the section must be strictly followed; non-compliance
with them or any of them would be fatal to the proceedings.”
If the court considers that an offence of the above five kinds should not
be tried summarily or that it should require a heavier punishment, it may
follow the procedure given in Section 346. Section 346 is as follows:
346. (1} If the Court in any case considers that a person accused of any of
the offences referred to in Section 345 and committed in its view or presence
should be imprisoned otherwise than in default of payment of fine, or that
a fine exceeding two hundred rupees should be imposed upon him, or such
Court is for any other reason of opinion that the case should not be disposed
of under Section 345, such Court, after recording the facts constituting the
offence and the statement of the accused as hereinbefore provided, may for-
ward the case to a Magistrate having jurisdiction to try the same, and may
require security to be given for the appearance of such person before such
Magistrate, or if sufficient security is NOt given shall forward such person in
custody to such Magistrate.
(2) The Magistrate to whom any case is forwarded tinder this section shall
proceed to deal with, as far as may be, as if it were instituted on a police
report.
It has been provided by Section 347 that when the State Government so
directs, any Registrar or any Sub-Registrar appointed under the Indian
Registration Act (16 0f 190S) shall be deemed to be a civil court within
the meaning of Sections 345 and 34b,
348. When, any Court has under Section 345 adjudged an offender to
punish-
ment, or has under Section 346 forwarded him to a Magistrate for trial, for
refusing or omitting to do anything which he was 1 awfully required to do or
for any intentional insult or interruption, the Court may, in its discretion.,
dis-
charge the offender or remit the punishment on his submission to the order
or

requisition of such Court or on apology being made to its satisfaction.

Special summary procedure in respect of a witness refusing to
answer questions or to produce documents

This special procedure is provided by Section 349 which reads as follows:
349. If any witness or person, called to produce 2. document or thing before a Criminal Court refuses to answer such questions as are put to him or
to produce any document or thing in his possession or power which the Court requires Him to produce, and does not, after a reasonable

opportunity has been given to hi-n so to do, offer any reasonable excuse tor such refusal, such

8. For 'he text, of S. 551, see infra, para.
9.

Procedure where Court
considers  that case
should not he dealt with

Discharge of offender
on

crihmincinn Afanalam,

1617

lamp r Comment or
committal of person
refusing to answer or

produce document
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exceeding seven days, unless in the meantime, such person consents to be examined and to answer, or to produce the document or thing and in the

event of his persisting in his refusal, he may be dealt with according to the provisions of Section 345 or Section 346.

16.18 Summary procedure for punishment for non-attendance by a
witness in obedience to summons

Court proceedings are often delayed because of failure on the part of witnesses to attend the court in obedience to a summons. Section 350 provides for a

summary procedure for the punishment of such witnesses. Section 350 reads as follows:

Summary procedure for 350. (1) If any witness being summoned to appear before a Criminal
punishment for Court is legally bound to appear at a certain place and time in
non-attendance by a
witness in obedience to
summons

obedience to the summons and without just excuse neglects or refuses
to attend at that place or time or departs from the place where he has
to attend before the time at which it is lawful for him to depart, and
the Court before which the witness is to appear is satisfied that it is
expedient in the interests of justice that such a witness should be tried
summarily, the Court may take cognizance of the offence and after
giving the offender an opportunity of showing cause why he should
not be punished under this section, sentence him to fine not
exceeding one hundred rupees.

(2) In every such case the Court shall follow, as nearly as may be

16.19 Appeals from convictions under Sections 344, 345,
349 and 350

Right of appeal is an important check on the improper exercise of the summary powers given to the courts under the above sections. This special right of

appeal has been provided by Section 351 which reads as follows:

Appeals from 351. (1) Any person sentenced by any Court other than a High Court
convictions under
Sections 344, 345,
349 and 350

under Section 344, Section 345, Section 349, or Section 350 may,
notwithstanding anything contained in this Code appeal to the Court
to which decrees or orders made in such Court are ordinarily
appealable.

{2) The provisions of Chapter XXIX shall, so far as they are
applicable, apply to appeals under this section, and the Appellate
Court may alter or reverse the finding, or reduce or reverse the
sentence appealed against.

{3} An appeal from such conviction hv a Court of Small Causes shall
lie to the Court of Session for the sessions division within which such
Court is situate.

{4} An appeal from such conviction by any Registrar or

Sub-Registrar deemed to be a Civil Court by virtue of a direction
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Chapter 17

Trial  Procedures: Disposal of

Criminal Cases without Full Trial

Scope of the chapter 17.1

Every reported crime does not necessarily lead to the initiation of criminal proceedings. As seen earlier the powers of the police to investigate are subject
to certain restrictions in respect of some offences." It has also been noticed that the powers of the Magistrates to take cognizance of offences and to
initiate criminal proceedings are subjected to various constraints.” Even where the criminal proceedings are initiated, they may not necessarily lead to a
full-fledged trial resulting in the judicial determination of the guilt or innocence of the accused. For diverse considerations, it may not be expedient or
advisable to allow the criminal process to run its full course.

Under certain circumstances it may be advisable to allow the compounding of offences and to drop the criminal proceedings if there is a settlement
between the accused person and the victim of the crime. Sometimes, the Public Prosecutor or the complainant may consider it expedient to withdraw
from the prosecution; and the court may allow such withdrawal and put an end to the criminal proceedings. Under certain circumstances, the Magistrate
himself may consider it desirable to stop the proceedings, and the Code, subject to certain safeguards, allows it to be done. The nonappearance or death
of the complainant may necessitate the closure of the proceedings in some cases; and the death of the accused person himself may, subject to certain

exceptions, result in the abatement of the case. For

j. See supra, Ss. 154-157, Chap. 8.
2. See supra, Ss.190-99 ana Ss. 200-04, Chap. 10.
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Compounding of
offences

17.2

Penal Code

some overriding reasons it may be necessary to grant conditional pardon to the accused person in
respect of his alleged involvement in the crime. In case such pardon is granted, it would become
necessary to drop the proceedings against the accused person. The present chapter is designed to

deal with these matters.

Compounding of offences

A crime is essentially a wrong against the society and the State. Therefore, any compromise
between the accused person and the individual victim of the crime should not absolve the
accused from criminal responsibility. However, where the offences are essentially of a private
nature and relatively not quite serious, the Code considers it expedient to recognise some of them
as compoundable offences and some others as compound- able only with the permission of the
court. The compoundable offences are mostly non-cognizable, but all non-cognizable offences are
not compoundable. Then again, the offences which are compoundable only with the permission
of the court are mostly cognizable offences, though all cognizable offences are not so
compoundable.?* The general scheme for the compounding of offences has been given by Section

32,0 which reads as follows:

320. (x) The offences punishable under the sections of the Indian

(45 of 1860}, specified in the first two columns of the 'Fable next following >*

*[TABLE
Offence Sou At of the Indian PenA Person by whota offence may fee
Cede applicable compounded
1 2 3
Uttering words, etc., with E The person whose religious
deliberate intent to wound the feelings are intended to be
religious feelings of any wounded
Voluntarily causing hurt ¥3 The person to whom the hurt is
caused

334 Ditto
Voluntarily causing hurt cn
provocation

335 Ditto

Voluntarily causing grievous

hurt on grave and sudden
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{contd.}
Offeree Section of the Person by whom offence may
Indian he
Penal Code compounded
1 2 3
The person restrained or confined
Wrongfully restraining or confining 341,342 The person confined
any person
Wrongfully confining a person for 343
three days or more
344 Ditto
Wrongfully confining a person for
ten days or more
Wrongfully confining a person
in secret 346 Ditto
Assault or use of criminal force 352,355,35 The person assaulted orto
8 whom criminal force is used
The owner of the property
Theft 379
403
Dishonest misappropriation of The owner of the property
property misappropriated
Criminal breach of trust by a 407 The owner of the property in
carrier, wharfinger, etc. respect of which the breach of trust
has been committed
. . 411 The owner of the property stolen
Dishonestly receiving stolen
property knowing it to be stolen
Assisting in the concealment or 114 Ditto
disposal of stolen property,
knowing it to be stolen
Cheating 417 The person cheated
Cheating by personation 419 Ditto
Fraudulent removal or 421 The creditors who are affected
concealment of property, etc., to thereby
prevent distribution among
Fraudulent preventing from being 422 Ditto
made available for his creditors a
debt or demand due
423 The person affected thereby
Fraudulent execution of deed of
transfer containing false statement
of consideration
424 Ditto
Fraudulent removal or concealment
of property
26,427 Th to whom the 1
Mischief, when the only loss or 425427 ¢ person fo whom the foss or
. damage is caused
damage caused is loss or damage to
a private person
Mischief by killing or maiming 428 The owner of the animal

Mischief by killing or maiming

at-le 429

The owner of the cattle or
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{contd)
Offence i
fe:lt.lon P Ofl C tge Person by whom offence
ndian tenal Lod€ may be compounded
1 2 3
Mischief by injury to works of 43° The person to whom the loss

irrigation by wrongfully diverting or damage is caused

water when the only loss or

damage caused is loss

Criminal trespass w The person in possession of the
property trespassed upon
House-trespass a8 Ditto
House-trespass to commit an 45" The person in possession of
offence (other than theft} the house trespassed upon
punishable with
Using a false trade or property 482 The person to whom loss or injury is
mark
caused by such use

Counterfeiting a trade or AN Ditto
property mark used by
Knowingly selling, or exposing or 486 Ditto
possessing for sale or for
manufacturing purpose, goods
marked with a
Criminal breaoh of ¢ ontract of \ X

49 The person with whom the
service offender has contracted
Adultery 497 The husband of the woman
Enticing or taking away or 49° The husband of the woman
detaining with criminal intent and the woman

X 500 The person defamed

Defamation, excnpt such cases as
are specified against Section 500
of the Indian Penal Code (45 of
1860} in Column 1 of the Table
under

57 Ditto
Printing or engraving matter,
knowing it to be defamatory
Sale of printed or engraved 502 Ditto
substance containing defamatory
matter, knowing

5% The person insulted
insult intended to provoke a
breach of the peace
Criminal intimidation 506 The person intimidated

508 The person induced]

Inducing person to believe

himself an object of divine
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{2} The offences punishable under the sections of the Indian Penal Code (45 of i860}, specified in the first two columns of the Table next

following may, with the permission of the Court before which any prosecution for such offence is pending, be compounded by the persons

mentioned in the third column of that Table:—*

'[TABLE

Offence

Section of the Indian Penal Person by
whom offence may Code applicable be

1 2 3
Causing miscarriage 3
The woman to whom
miscarriage is caused
Voluntarily causing grievous hurt 35 The person to whom hurt is
caused
Causing hurt by doing an act so rashly = Ditto
and negligently as to endanger human
life or the
Causing grievous hurt by doing an act 3 Ditto
so rashly and negligently as to
endanger human life or the
343 The person confined.
Wrongfully confining a person forthree
days or more.
Assault or criminal force in attempting 7 The person assaulted or to
wrongfully to confine a whom the force was
Theft, by clerk or servant of property in 38 The owner of the property
possession of master stolen
Criminal breach of trust 406 The owner of property in
respect of which breach of
trust has been
Criminal breach of trust by a clerk or 408 The owner of the property
servant in respect of which the
breach of trust
78 The person cheated
Cheating a person whose interest the
offender was bound, either by law or
by legal contract, to protect
420 The person cheated

Cheating and dishonestly inducing
delivery of property or the making,

alteration or destruction of a

Marrying again during the life-time of

a husband or wife

494

Thehusband or wife of the

person so marrying

5. Subs, by Act 5 of 2009 (w.e.f. 3-1-12-2009).
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(contd.)

Offence
Section of the Indian Penal Person by whom offence Code
applicable may be compounded

2

3

1

Defamation against the President or 500 The person defamed

the Vice-President or the Governor of a
State or the Administrator of a Union
territory or a Minister in respect of his

public functions when instituted

Uttering words or sounds or making 509 The woman whom it was intended to
gestures or exhibiting any object insult or whose privacy was
intending to insult the modesty of a intruded upon]

woman or intruding

°f3} When an offence is compoundable under this section, the abetment of such offence or an attempt to commit such offence (when such
attempt is itself an offence) or where the accused is liable under Sections 34 or 149 of the Indian Penal Code {45 of i860) may be compounded in
like manner.]

(4) {a) ‘When the person who would otherwise be competent to compound an offence under this section is under the age of eighteen
years or is an idiot or a lunatic, any person competent to contract on his behalf may, with the permission of the Court, compound such offence.

{b} When the person who would otherwise be competent to compound an offence under this section is dead, the legal representative, as
defined in the Code of Civil Procedure, 1908 {5 0f1908), of such person may, with the consent of the Court, compound such offence.

(5) When the accused has been committed for trial or when he has been convicted and an appeal is pending, no composition for the
offence shall be allowed without the leave of the Court to which he is committed, or, as the case may be, before which the appeal is to be heard.

(6) A High Court or Court of Session acting in the exercise of its powers of revision under Section 401 may allow any person to
compound any offence which such person is competent to compound under this section.

{7) No offence shall be compounded if the accused is, by reason of a previous conviction, liable either to enhanced punishment or to a
punishment of a different kind for such offence.

(8} The composition of an offence under this section shall have the effect of an acquittal of the accused with whom the offence has been
compounded.

(9) No offence shall be compounded except as provided by this section.

The last sub-section (9) makes it quite clear that offences not provided by this section are not compoundable. According to the scheme of the section,
all offences under the special or local laws are simply non.componndable* ®

6. Subs, by Acr 5 of 2009 (w.e.f. 31-12.-20¢
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speaking, offences other than those specified in sub-sections (i) and (2) cannot be compounded.”

However, the Supreme Court in Mabesh Chand v. State Of Rajasthan * gave permission to compound the offence under Section 307,
Penal Code, i860 (IPC) (attempt to commit murder). Following this the High Courts in India have been rendering conflicting judgments.”®** While some
High Courts follow the Supreme Court invoking® their inherent powers under Section 452, others® refuse to follow on the ground that they do not have
the plenary power conferred on the Supreme Court in Article 142 of the Constitution under which apparently the Supreme Court permitted
compounding of offence under Section 307 IPC.

An interesting fact relevant here is the attitude of the High Courts in permitting compounding of offence under Section 498-A IPC (cruelty to
wives), in the interest of peace in the family and in public Interest some courts permitted compounding of such offences, while others refused” to follow
suit on the ground that they do not have powers.” The Rajasthan High Court which falls in the latter category noted that in such cases it is for the Public
Prosecutor to withdraw the case rather than to request the High Court to permit compounding. Its observations are pertinent.

In such cases it is the duty of the Public Prosecutor to consider and decide whether to withdraw from the prosecution or not. It is not the duty or

the concern of the court to consider the welfare of the parties
-~ <2 - << wrkt A TEW TS aocorazas

7. Sholapur Municipal Corpn. v. Ramkrishna, 1970 Cri L] 5:330, 1332:
AIR 1970 Bom 333; Trikamdas Udeshi v. Bombay Municipal Corpn.,
AlIR 1954 Born 427,

428: Bismabahan Das v,

Gopen Chandra

Hazarika, 1:967 Cri Lj

828: AIR 1967 SC 895,

897; Sk Saifuddain

Mandat v. State, 1983

Cri Lj 109, nr (Cai).

However, in ease of

offences not seriously

affecting  public  at

9. R.amesb v. State of M.P., 2006 Cri Lj 3855 (MPj; Balvecr Prasad- v.
State of U.P., 2007 Cri Lj r.96 (All).

10. Thathapadi Venkatalagshini v. State of Add., 5991 Cri IJ 749 (AP);
Daggupati
jayaiakskmi v. State.

'll. Desho v. Stale, 1992
Cri Lj 74 ( Cai); Goiak
Chandra Nayak v. State

of Orissa, 1993 Cri Lj 274

12. Aieya Verma v. State of Bihars 2006 Cri L] 3520 i Pat).

13. Gursbaran Kaur v. State of Rajasthan, 1993 Cri Lj 2076 (Rai);
Ravinder Krisban v. DT Admn., Chandigarh, 1997 Cri Lj 9 (P&H).
Rajasthan, 1997 Cri Lj 2178 (Raj)
dismissing prayer for quashing
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in their favour for allowing them to do something which the law does not permit."

141516

. 6
The Supreme Court has in Ram Lai v, State Oﬂ&‘K overruled its decision in Mahesh Chand'® and explained its position thus:

It is apparent that when the decision in Mahesh Chand v. State Df Rajasthan, [1990 Supp SCC 681: 1991 SCC (Cri) 159] was rendered, the
attention of the learned judges was not drawn to the aforesaid legal prohibition. [S. 32.0(d)] Nor was the attention of the learned Judges who rendered
the decision in Y. Suresh Babu v. State OfA.P., [(2005) 1 SCC 347: 2005 SCC (Cri) 320: JT (1987) 2 SC 361] drawn. Hence those were decisions
rendered per incuriam. We hold that an offence which law declares to be non-compoundable even with the permission of the court can not be
compounded at all."*>"*”

1819202222324

The anxiety to help accused avoid trial has made some High Courts either to alter the conviction, in appeal, under a compoundable offence or to

1920

suspend the sentence for two years and then to compromise.
The conundrum resulting from conflicting opinions has ultimately led to the decision in B.$. ]OShi v. State Of Haryanaw by the Supreme

Court which ruled that in a situation of proceedings on the basis of non-compoundable offences like Sections 498-A and 406, the High Court could quash

2222324

them under Section 482 CrPC. Though the Kerala and Delhi High Courts followed this decision a two-member Bench of the Supreme Court i N

Bankat v. State of Maharashtra” (Bankat) ruled that a non-compoundable offence could not be compounded. This was followed by the
. . ;. : 13 . B . . . .
Karnataka High Court in Nazimunnisa v. State Of Karnataka®, wherein the judge did not permit prosecution under Section 498-A to be
quashed under Section 482 CrPC. But the Madras High Court in Sampath v. State™ permitted proceedings under Section 498-A to be quashed under
Section 482 CrPC. Still the Supreme Court stuck to its decision in Bankat in 2006
The conflicting decisions of two-member Bench on the question of quashing the proceedings under Section 482 after compromise between the parties

despite the offences like the one under Section 498-A IPC being non-compoundable, came to be settled in Gian Smgh v. State Of

14.

15.
16.
17.Ram
18.
19. Sara
20.
21. K.U.
Ettoo
22.
23.
24,
25. jetha
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Punjab®® upholding B.S, Josbiv. State of Haryana™. So offencesarising out of matrimony relating
to dowry, etc. or family disputes where the wrong is basically private or personal in nature and
parties have resolved their disputes, High Court may quash proceedings under Section 482 of
the Code. This power is different from the power of criminal court to compound offences.

Sub-section (x) lists 21 Penal Code offences which may be compounded by the specified
aggrieved party without the permission of the court, and sub-section (2) lists 36 other Penal
Code offences which also may be compounded but only after obtaining the permission of the
court. The use of the word “pending” in sub-section (2) indicates that an application for
compounding the offence must be made in a pending proceeding. Once the appeal has been
finally disposed of, there is nothing pending and, therefore, an application under Section 320
cannot be entertained.”®

An offence specified in columns 1 and 2 of the table can be compounded only by the person
specified in column 3 of the table,” and it is immaterial whether such a person was a
complainant or not, or whether the case was instituted on a police report or on a private
complaint. According to sub-section (4)(a), if the person so specified is a minor or an idiot or a
lunatic, any person competent to contract on his behalf can compound such offence with the
permission of the court. It may be noted that the permission of the court is necessary even in
cases of offences covered by sub-section {1}. If the specified person referred to in column 3 is
dead, subsection {4){b) provides that the legal representative of the deceased may compound
the offence after obtaining the permission of the court.

A case may be compounded at any time before the sentence is pronounced.” If after
conviction there is an appeal, the offence can be compounded with the permission of the
appellate court. Under sub-section (6) the High Court and Court of Session have been
empowered to allow' the compounding to be recorded in revision after the conviction by the
trial court. However, this power should be used sparingly and only in cases where the aggrieved

party is actually before the court and has given his/ her consent to such compounding.*

26. (2012) TO SCO 303: {2013) 1 SCC (Cri} 160: 2012 Cri Lj
27. (2003) 4 SCC 675: 2003 SCC (Cri) S4S: 2003 Cri Lj 2028.

8
29. Daft ha Ramji Patil v. Emperor, (1927) 28 Cri Lj 581: ILR

30.
31. Bhim Singh v. State o/U.P., (1974) 4 SCC 97: 1974 SCC (C

3. Gurunarayan Das v. King Emperor, {1947) 48 Cri Lj 43:
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A composition arrived at between the parties to a compoundable offence is complete as soon as it is made, and it has the effect of acquittal of the
accused under Section 320 in respect of that offence, even if one of the parties subsequently resiles from the compromise or even in cases where no
statement or petition recording the compromise is hied in the court by the parties.” It is not always necessary that the compromise petition must
necessarily be hied by the complainant. It can even be hied by the accused.” It may, however, be noted that when the accused alleges that an offence is
compounded, the burden is on him to prove that there was a valid compounding of the offence. ;

When an acquittal is based on the compounding of an offence and the compounding is invalid under the law, the acquittal would be liable to be set
aside by the High Court in exercise of its revisional jurisdiction.”

While granting permission to compound an offence the court should act judicially and should exercise a sound and reasonable discretion.” The
safeguard of the court’s permission is to prevent an abuse of the right to compound and to enable the court to take into account the special circumstances
of the case which may justify composition.” While granting permission to enter into the composition and accepting the same, the chastened attitude of
the accused and the commendable attitude of the injured complainant, in order to restore harmony in society, were taken into consideration by the
court.”

The section is not applicable in respect of a compromise in case of a norr-compoundahle offence; however, the fact of such compromise can be taken

into account in determining the quantum of sentence.”

173 Withdrawal from prosecution

ia) Object and purpose.—Once a prosecution is launched, its relentless course cannot be halted except on sound considerations germane to

public justice.* Section 321 implicitly makes room for such considerations by enabling the Public Prosecutor to withdraw from, the prosecution of any

33-

34. State
of

35-

36.

Provi
37. See,
3. Ramji
39.

40.  Snshas



https://t.me/LawCollegeNotes_Stuffs

Withdrawal from Prosecution 471

person with the consent of the court. The withdrawal from prosecution under the section may be justified on broader considerations of public
peace, larger considerations of public justice and even deeper considerations of promotion of long-lasting security in a locality, of order in a
disorderly situation or harmony in a faction milieu, or for halting a false and vexatious prosecution.” Section 3x1 reads as follows:

32.1. The Public Prosecutor or Assistant Public Prosecutor in charge of a wihdmml

prosecution
may, with the consent of the Court, at any time before the judgment is pronounced, withdraw from the prosecution of any person either generally
or in
respect of any one or more of the offences for which he is tried; and, upon such withdrawal,—

((1) if it is made before a charge has been framed, the accused shall be discharged in respect of such offence or offences;

(b} if it is made after a charge has been framed, or when under this Code no charge is

required, he shall be acquitted in respect of such offence or offences:

Provided that where such offence—

(i ) was against any law relating to a matter to which the executive power of the Union extends, or

(it) was investigated by the Delhi Special Police Establishment under the Delhi Special Police Establishment Act, 1946 (25 0f 1946}, or (HI)
involved the misappropriation or destruction of, or damage to, any property belonging to the Central Government, or (IV) was committed by a
person in the service of the Centra! Government while acting or purporting to act in the discharge of his official duty, and the Prosecutor in charge
of the case has not been appointed by the Central Government, he shall not, unless he has been permitted by the Central Government to do so,
move the Court for its consent, to withdraw from the prosecution and the Court shall, before according consent, direct the Prosecutor to produce

before it the permission granted by the Central Government to withdraw from the prosecution.
The section provides for “the withdrawal from the prosecution” and not “the withdrawal of the prosecution”. Withdrawal from a prosecution means
retiring or stepping back or retracting from the prosecution, in other words, withdrawal of appearance from the prosecution or refraining from
conducting or proceeding with the prosecution. However, when the court consents to such withdrawal from the prosecution, the accused person shall be
discharged or acquitted in accordance with the provisions of clauses (Cl) and (b) of Section 3 21.*

(b) \Alithdrawia 1 w/ho™n The Public Prosecutor or the Assistant Public

41. Ibid.
42. Public Prosecutor v. Mandangt Varjuno, 1976
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under Section 321 seeking permission to withdraw from the prosecution.” The original complainant has no say in making the decision either to withdraw
or not to withdraw from the prosecution.* However, if the prosecution is being conducted by the complainant on a private complaint, the Public
Prosecutor is not entitled to apply for withdrawal of the prosecution in such a case.”

{o) Withdrawal from prosecution of whom and in respect of which offence.—According to the provisions relating to joinder
of charges and of accused persons, it is possible that an accused person might have been charged with more than one offence and that more than one
accused person might have been prosecuted at the same trial.* /*%5°>' Therefore, Section 321, in its wide amplitude, provides that the Public Prosecutor
may withdraw from the prosecution of @Iy person either generally or in respect of @ity one or more ofthe oﬁences for which he is charged.

(d)  Up to what stage of trial withdrawal is possible.—Withdrawal from the prosecution can be sought “at any time before the
judgment is pronounced” by the trial court.”* Therefore, the Public Prosecutor has no right at the appellate stage of a case to present any petition for
withdrawal under Section 321.*° On the other hand, an application for withdrawal from prosecution can be moved even during the pendency of the
committal proceedings in the Court of a Magistrate in a case in which the offence is exclusively triable by a Court of Session, and the Magistrate is
competent to give consent to such withdrawal.****

According to Section 354,” the judgment must specify the offence of which and the section of the law under which the accused is convicted and the
punishment to which he is sentenced, and the judgment, according to Section 353d" is pronounced by delivering or reading out the whole of it or by

reading out its operative part. Therefore, the pronouncement of
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judgment must cover both conviction and sentence. Now in cases where the accused is convicted and the court is required under Section 235(z)** or
Section 248{2)>’ to hear the convicted accused on the question of sentence (before the sentence is passed), can an application for withdrawal from the
prosecution be entertained in such a case after the conviction but before the sentence is passed? This question has not as yet come before the courts for
decision. Probably, the courts may be inclined to take the view that once the order of conviction is passed, the right to move the court for withdrawal
from the prosecution ceases to exist.

{e} Conditions precedent for withdrawal.—The Public Prosecutor can withdraw from the prosecution only with the consent of the
court. Further, if the Public Prosecutor in charge of the case has not been appointed by the Central Government and the offence, in
respect of which the withdrawal from prosecution is sought, falls within any of the four categories mentioned in the proviso to the above Section 321,
then, in such a case, the prosecutor cannot move the court for obtaining its consent unless he has been permitted by the Central Government to do so. In
such a case the court is also required to direct the prosecutor to produce before it the permission granted by the Central Government to withdraw from
the prosecution. The above provision requiring the permission of the Central Government has been enacted with a view to avoid any possible conflict of
interest between the State Government and the Central Government.”* >

(f)  Discretion of Public Prosecutor and of court in the matter of tuith- drawaL—The section does not indicate the
reasons which should weigh with the Public Prosecutor to move the court for permission nor the grounds on which the court will grant or refuse
permission.” However, the functional dichotomy of the Public Prosecutor and the court has been dearly indicated by the Supreme Court in several
decisions. It has been observed:

[1]t shall be the duty of the Public Prosecutor to inform the court and it shall be the duty of the court to apprise itself of the reasons which prompt

the Public Prosecutor to withdraw* from the prosecution. The court has a responsibility and a stake in the administration of criminal justice and so

has the Public Prosecutor, its ‘Minister of Justice’. Both have a duty to protect the administration of criminal justice against possible abuse or

misuse by the executive by resort to the provisions of Section 321 of the Criminal Procedure Code.

s2.  ForS. 2.35(2), see infra, para. 19.7.

53. ForS. 248(2), see infra, para. 20.11.

54. See, 41st Report, Vol. I, p. 313, para. 38.6.
55
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The independence of the judiciary requires that once the case has travelled to the court, the court and its officers alone must have control over the

case and decide what is to be done in each case.”

(g)  The position of the Public Prosecutor as regards the withdrawal from the prosecution.—Under the scheme of
the Code the prosecution of an offender for a serious offence is primarily the responsibility of the executive, and the withdrawal from the prosecution is an
executive function of the Public Prosecutor.” The discretion to withdraw from the prosecution is that of the Public Prosecutor and none else, and so, he
cannot surrender it to someone else. The government may suggest to the Public Prosecutor that he may withdraw from the prosecution but none can
compel him to do so. The Public Prosecutor is an officer of the court and responsible to the court.”**

While apparently accepting the above position, a hat inconsi view—i istent at least in its spirit—has been expressed by Baharul

Islam j (as he then was) in Sheonandan Paswanv. State ofBihar”. He observed:
Unlike the judge, the Public Prosecutor is not an absolutely independent officer. He is an appointee of the Government, Central or State {see,
Sections 24 and 25, CrPC), appointed for conducting in court any prosecution or other proceedings on behalf of the Government concerned. So there
is the relationship of counsel and client between the Public Prosecutor and the Government. A Public Prosecutor cannot act without instructions of
the Government; a Public Prosecutor cannot conduct a case absolutely on his own, or contrary to the instruction of his client, namely, the
Government. ... Section 321 ... does not lay any bar on the Public Prosecutor to receive any instruction from the Government before he files an
application under that section. ... On the contrary, the Public Prosecutor cannot file an application for withdrawal of a case on his own without
instruction from the Government.*

The judge even went to the extent of suggesting that in case the Public Prosecutor is unable to agree with the view taken by the government in respect of

the withdrawal from the prosecution, “the Public Prosecutor will have to return the brief and perhaps to resign”. With respect, it is submitted that the

above view expressed by Baharul Islam j blurs the vision while considering the scope and nature of the statutory discretion given

56.

57-
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to the Public Prosecutor in Section 321 in respect of withdrawal from prosecution.

This decision has since been reviewed by the Supreme Court.”® It has been categorically
laid down that a Public Prosecutor can withdraw the case at any stage of the prosecution and
that the only limitation is the requirement of consent of the court.” *®* According to the court
even where reliable evidence has been adduced to prove the charges, the Public Prosecutor can
seek the consent of the court to withdraw from prosecution.®

In Sheonandan Paswan v. State of Bihar®*® the majority held that Public Prosecutor wields
discretion to withdraw prosecution, and the only limitation on this power is the requirement of
court's consent. According to Khalid J, all that the court has to see is whether the application is
made in good faith, in the interest of public policy and justice and not to thwart or stifle the
process of law. Venkataramiah ], one of the judges constituting majority, has stated that he
would not interpret Section 321 in the light of the principles of administrative law.

The Supreme Court has reiterated its view” s thus:

There can be no doubt that this function of the Public Prosecutor relates to a public

purpose entrusting him with the responsibility of so acting only in the interests of

administration of justice. In the case of Public Prosecutors, this additional public element
flowing from statutory provisions in the Code of Criminal Procedure, undoubtedly, invest
the Public Prosecutors with the attribute of holder of a public office which cannot be

whittled down by the assertion that their engagement is purely professional between a

client and his lawyer with no public element attaching to it.">
As has been expressed in other decisions, the statutory responsibility for deciding withdrawal
squarely rests upon the Public Prosecutor. It is nonnegotiable and cannot be bartered away in

favour of those who may be above him on the administrative side.*®
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65. Shrilekha Vidyarthi v. State of U.P., (1991) 1 SCC 212, 233: 1991 SCC
66. Balwant Singh v. State of Bihar, (1977) 4 SCC 448: 1977 SCC
(Cri) 633, 635: 1977 Cri LI *935; see also, M.N,
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61: 1972- Cri LJ
301;  Nai/mtdas



https://t.me/LawCollegeNotes_Stuffs

476 Chapter 17 Trial Procedures: Disposal of Criminal Cases without Full Trial

(h) Discretion ofPublic Prosecutor, how to be exercised.—The Public Prosecutor has a statutory function entrusted to him by
Section 321 with a power to withdraw from a prosecution.”” However, the statutory discretion vested in him is neither absolute nor unreviewable but it is
subject to the court’s supervisory functions. In fact, being an executive function, it would be subject to a judicial review on certain limited grounds like any
other executive action.”®

The section is in general terms and does not circumscribe the power of the Public Prosecutor to seek permission to withdraw from the prosecution.
However, the essential consideration which is implicit in the grant of the power is that it should be in the interest of the administration of justice which may
be either that he will not be able to produce sufficient evidence to sustain the charge or that subsequent information before the prosecuting agency would
falsify the prosecution evidence or any other similar circumstance which it is difficult to predicate as they are dependent entirely on the facts and
circumstances of each case.” The Public Prosecutor may withdraw from the prosecution not merely on the ground of paucity of evidence but on other
relevant grounds as well in order to further the broad ends of public justice, public order and peace. The broad ends of public justice will certainly include
appropriate social, economic and political purposes sans Tammany”* Hall enterprises.

The Supreme Court has observed:”

In the past, we have often known how expedient and necessary it is in the public interest for the public prosecutor to withdraw from prosecutions

arising out of mass agitations, communal riots, regional disputes, industrial

67. State
of
Punj
ab v.

68. Sheol

69. M.N.
San
kara
yara
yan
an
Nair

P.V.
70.

71.

Raj
end
er
Ku



https://t.me/LawCollegeNotes_Stuffs

Withdrawal from Prosecution 477

conflicts, student unrest etc. Wherever issues involve the emotions and there is a surcharge of violence in the atmosphere it has often been found
necessary to withdraw from prosecutions in order to restore peace, to free the atmosphere from the surcharge of violence, to bring about a peaceful
settlement of issues and to preserve the calm which may follow the storm. To persist with prosecutions where emotive issues are involved in the
name of vindicating the law may even be utterly counter-productive. An elected Government, sensitive and responsive to the feelings and emotions
of the people, will be amply justified if for the purpose of creating an atmosphere of goodwill or for the purpose of not disturbing a calm which has
descended it decides not to prosecute the offenders involved or not to proceed further with prosecution already launched. In such matters who but
the Government can and should decide, in the first instance, whether it should be baneful or beneficial to launch or continue prosecutions.”
If the government decides that it would be in the public interest to withdraw from prosecution, they should advise the Public Prosecutor to withdraw
from the prosecution. As a rule, though it is for the Public Prosecutor to initiate the proceeding for withdrawal from the prosecution, he should seek
guidance from the policy-makers where such large and sensitive issues of public policy are involved. Because in such matters his sources of information
and resources are of a very limited nature unlike those of the policy-makers.”

‘When the prosecutor does not take an independent decision but blindly follows the government's instructions, the result would he disastrous not
only for the accused but also for the administration of justice. In Ganesan v. State OfT.N,“, the court came across with a case where after first
withdrawing the case with court's consent the prosecutor again tried to launch prosecution on the same charge. The Madras High Court disapproved this
practice.

in Abdul Karim v. State of Karnataka’*, the Supreme Court reiterated the law in Sheonandan Baswan v. State of Bihar’®
that though the government may have ordered, directed or asked a Public Prosecutor to withdraw from a prosecution, it is for the Public Prosecutor to
apply his mind to all the relevant material and, in good faith, to be satisfied thereon that the public interest will be served by his withdrawal from the
prosecution. In turn, the court has to be satisfied, after considering all that material, that the Public Prosecutor has applied his mind independently, that

. 2 o
the Public Prosecutor, 7727477

72

73. Ibid, 768 [SCC {Cri}].

74. State v. L. Ganesan, 1995 Cri Lj 3849 (Mad).
75. {2000) 8 SCC 710.

76. {1983} 1 SCC 438:1983 SCC (Cri) 224.
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from the prosecution is in the public interest, and that such withdrawal will not stifle or thwart the process of law or cause manifest injustice.

For the purposes of Section 32,1 there is no dichotomy as such between political offences or the like on the one hand and common-law crimes on
the other. The decisions of the Supreme Court have, however, laid down that when common-law crimes are motivated by political ambitions or
considerations, or they are committed during or are followed by mass agitations, communal frenzies, regional disputes, industrial conflicts, student
unrest or like situations involving emotive issues giving rise to an atmosphere surcharged with violence, the broader cause of public justice, public order
and peace may outweigh the public interest of administering criminal justice in a particular litigation and withdrawal from the prosecution of that
litigation would become necessary, a certainty of conviction notwithstanding, and persistence in the prosecution in the name of vindicating the law may
prove counter-productive. In other words, in case of such conflict between the two types of public interests, the narrower public interest should yield to
the broader public interest.” The term "public interest” is vague. It is almost difficult to define, though in a set of circumstances it may be easy to
comprehend.””

In State Of U.P.v. AddL District & Sessions ]udge79, the Allahabad High Court upheld the order of the trial court rejecting request
for consent for withdrawal from prosecuting a former woman dacoit on various serious charges as she belonged to a lower caste and she committed the
various crimes to take revenge upon her enemies who tortured her, on the ground that in future such a step may give rise to caste wars in the State.

ii) Discretion of court in according consent how exercised.—While granting permission for withdrawal from prosecution, the
court should not do so as a necessary formality—granting it for the mere asking. It may accord consent only if it is satisfied on the materials placed before
it that the grant of permission would subserve the administration of justice and that the permission is not being sought covertly with an ulterior purpose
unconnected with the vindication of the law which the executive organs are in duty-bound to further and maintain.*

The section gives a wide discretion to the court either to grant or withhold consent. But like all judicial discretions it must not be exercised

arbitrarily or fancifully but only on sound legal principles.” No hard and fast rule can be laid down, nor can any categories of cases be defined in which
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79. 1997 Cri Lj 3021 {All}.
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consent should be granted or refused. It must ultimately depend on the facts and circumstances of each case in the light of what is necessary in order to
promote justice.” On request for consent by the prosecutor the court should apply its mind and decide judicially whether to give consent or not.” The
order of the court must be a speaking order which means the order must be based on sufficient reasoning so that the superior court can look into the
propriety or legality of the order. Consent must emerge from an opinion formed by the court on the grounds and circumstances that may be connected
with the case. A judicial opinion must be based on some objective materials placed before the court simultaneously with the prayer for withdrawal.***
Where there are specific provisions laying down the procedure to be followed when the Magistrate finds that an accused cannot be served with
summons, there is no justification for not following those provisions and granting permission to Assistant Public Prosecutor to withdraw the case
without prejudice to the right to file fresh complaint when the accused becomes available.” 86

The court performs a supervisory function in granting its consent to the
withdrawal. Here the court’s duty is not to re~appreciate the grounds which
led the Public Prosecutor to request withdrawal from the prosecution, but to
consider whether the Public Prosecutor applied his mind as a free agent,
uninfluenced by irrelevant and extraneous considerations. The court has a

special duty in this regard as it is the ultimate repository of legislative
confidence in granting or withholding its consent to withdrawal from the .. 86. prosecution.

There have been instances where the court refused consent as withdrawal might have affected public confidence in the criminal justice system.”” In
Abdul Karim v. State Of Karnataka**, when the State Government wanted to withdraw prosecution against some notorious criminals the

Supreme Court deprecated the decision of the State Government and
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