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or with both where the Magistrate is of opinion that, having regard to 

the facts and circumstances of the case, the imposition of fine only 

would meet the ends of justice.] 

An analysis of the section will bring out the following points: 

(/) The section is applicable to such cases 

(a) where the offence alleged is punishable only with fine up to 
A 

1000; or 

(b) where the offence alleged is compoundable under Section 3 zo,s or is punishable with imprisonment up to 3 months or/and 

fine, and in the opinion of the Magistrate, specially empowered by the State Government to exercise powers in respect of such 

offences, the imposition of fine only would meet the ends of justice. 

(ii) The special procedure provided by the section is applicable only in such cases where the Magistrate is of the opinion that the case may be 

summarily disposed of under Section zfio
8 9

 or Section 161. 

(Hi) Even if the above two conditions are satisfied, yet the section will not be applicable in a case where, for reasons to be recorded in writing, 

the Magistrate is not in favour of issuing a special summons under this section. 

(iv) The special summons procedure will not apply in a case where the offence is punishable under the Motor Vehicles Act, 1988 (because 

similar procedure has been already provided under the MV Act), or under any other law which provides for convicting the accused 

person in his absence on a plea of guilt. 

(v) The summons gives a choice to the accused person a) to appear in person or b) to appear by a pleader or c) to plead guilty to the 

charge without appearing before the Magistrate. 

(vi) If the accused person chooses to plead guilty without appearing before the Magistrate, he is to transmit, within the specified time, the 

said plea in writing and the amount of fine mentioned in the summons. 

(vit) If the accused person chooses to appear by pleader and to plead guilty through such pleader, he can do so by giving such authority to the pleader in 

writing and by paying the fine through such pleader. (viii) The amount of fine to be specified in the summons shall not be more than A 1000. 

{ix) The offences mentioned in (i)(b) above may also be dealt with in the same manner as mentioned above only by a Magistrate specially 

empowered by the State Government in this behalf. 

8. For the text of S. 320, see infra, para. 17.2. 
9. S. z6o empowers certain Magistrates to try certain 
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The Magistrate has thus wide discretion to dispose of petty cases quickly by way of summary procedure. Now Section 261 has also been added. 

The amount of fine imposable has been raised to 
A
 1000. 

Supply to the accused of copies of statements and other 
documents 

(a) Where the proceeding is instituted on a police report.—As earlier 

mentioned, where a police officer investigating the case finds it conveni- 

ent to do so, he may furnish to the accused copies of all or any of the 

documents referred to in Section 173(5)2° According to Section 207 the 

Magistrate is under an imperative duty to furnish to the accused, free of 

cost, copies of statements made to the police and of other documents to be 

relied upon by the prosecution. Section 207 reads as follows: 

207. In any case where the proceeding has been instituted on a police 

report, 

the Magistrate shall without delay furnish to the accused, free of cost, a 

copy 

of each of the following:— 

(i) the police report; 

(ii) the first information report recorded under Section 154; 

(Hi) the statements recorded under sub-section (3} of Section 161 of all 

persons whom the prosecution proposes to examine as its 

witnesses, 

excluding therefrom any part in regard to which a request for 

such 

exclusion has been made by the police officer under sub-section 

(6) of 

Section 173; 

{tv) the confessions and statements, if any, recorded under Section 164; 

{v) any other document or relevant extract thereof forwarded to the Magistrate with the 

police report under sub-section (5) of Section 173: Provided that the Magistrate may, after 

perusing any such part of a statement as is referred to in clause {Hi) and considering the 

reasons given by the police officer for the request, direct that a copy of that part of the 

statement or of such portion thereof as the Magistrate thinks proper, shall be furnished to 

the accused: 

Provided further that if the Magistrate is satisfied that any document referred to in 

clause {v) is voluminous, he shall, instead of furnishing the accused with a copy thereof, 

direct that he will only be allowed to inspect it either personally or through pleader in 

Court, 

The object of furnishing the accused person with copies of the statements and documents as mentioned above is to put him on notice of what he has to 

meet at the time of the inquiry or trial and to prepare himself for his defence. 

11.7 

Supply to the accused of 

copy of police report and 

other documents 

10. See supra, S. 173(1}, para. 8.14(c). 
31. Gurbachan Singh v. State of Punjab, 1957 Cri Lj 1009: AIR 1957 

SC 623; also see, the observations in Geevargbese v. Philipose, 

1987 Cri Lj 1605 (Ker); Brojendra Nath Kolay v. State, 1994 Cra 
LJ 1194 (Cal), See also, discussions in Bharat Parikh v. CBL 

(2008) 10 SCC 109: (2008) 3 SCC (Cri) 609: 2008 Cri IJ 3540; 
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82 Chapter 11 Commencement of Proceedings Before Magistrates 

The right conferred on the accused is confined to the documents enlisted in the section and does not extend to other documents. From the 

language of Section 2,07, it appears that the right to have copies of statements recorded by the police is only in respect of statements recorded in the 

same case, and not in respect of statements recorded in any other case.
12
 

In a case instituted on a complaint which was investigated by the Central Bureau of Investigation, the accused was held entitled to disclosure of 

information. The court said that the accused person would have the right albeit a non-statutory right, to complete disclosure of material at the threshold 

of a trial, even in cases instituted otherwise than on a police report if the proceedings were preceded by police investigation.
13
 

At the commencement of the trial in a warrant case it is the duty of the Magistrate conducting the trial to satisfy himself that he has complied with 

the provisions of Section 207. [S. 238] In a summons case instituted on a police report no such duty has been specifically cast on the Magistrate 

conducting the trial. However, free copies have to be supplied to the accused in such cases by the Magistrate in view of the imperative duty created by 

Section 207.
14
 Similarly in a case exclusively triable by a Court of Session such a duty is not imposed by any express provision in the Code on the Court of 

Session. However, if such a duty is implied in a summons case, a fortiori, it is very much implied in a case exclusively triable by a Court of Session. 

If the copies of statements, etc. are not supplied to the accused person as required by Section 207, it is undoubtedly a serious irregularity; however, 

this irregularity in itself will not vitiate trial. It will have to be seen whether the omission to supply copies has in fact occasioned a prejudice to the 

accused person in his defence .
15
 For that purpose the appellate court must scrutinise the police record for itself, and if it finds that there are 

discrepancies between the police statements and the depositions of the witnesses at the trial and that these discrepancies are of a serious nature, 

prejudice must be held to have been established, because in such a case the accused person has been denied the opportunity of discrediting those 

witnesses by bringing on record the contradictions which exist between their evidence in court and their earlier statements recorded by the police. In 

such a case conviction of the accused person must be set aside, and a fair retrial after furnishing to the accused all the copies to which he is entitled must 

be ordered.
16
 

12.

 Gurbac

ba?i 

Singh v. 

State 

of 

Punjab

, 1957 Cri 

Lj 1009: 

AIR 1957 

SC 623; 

Pursho

ttam 

Jeihana

nd v. 

State 

of 

Kutch, 

1954 Cri Lj 

1751: AIR 

13. Viniyoga 

International v. 

State, 1985 Cri LJ 761, 

766-67 (Del). 

14. Veerappa, re, 

1959 Cri LJ 1092.: AIR 1959 

Mad 405. 

15. See supra, S. 

465, para. 7.9. 16. See, 

observati

ons in 

Naray

an 

Rao v. 

State 

of 

A.P., 

1957 Cri 

LJ 132.0: 

AIR 1957 

SC 737; 

Gurba

ckan 

Singh 
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(b) Where the proceeding, in respect of an offence exclusively triable by the Court of Session, is instituted 

otherwise than on a police report.—In cases where cognizance of the offence has been taken otherwise than on a police report, the case is 

not ordinarily investigated by the police and naturally there are no statements recorded by the police. Therefore, the valuable right given to the accused 

by Section 207 regarding the supply of copies would not be available in such cases. In the absence of any preliminary inquiry preceding trial, and when 

no police record is available to the accused person before his trial, it might cause considerable hardship to the accused to prepare himself for his defence, 

particularly when the offence alleged is a serious one exclusively triable by the Court of Session. Section 208 tries to remove this hardship and enables 

the accused to know the case made against him and to prepare for his defence. Section 208 is as follows: 

208. Where, in a case instituted otherwise than on a police report, it appears to the 

Magistrate 

issuing process under Section 204 that the offence is triable exclusively by the Court of 

Session, the 

Magistrate shall without delay furnish to the accused, free of cost, a copy of each of the 

following:— 

(i) the statements recorded under Section 200 or Section 202, of all persons examined 

by the 

Magistrate; 

(ii) the statements and confessions, if any, recorded under Section 161 or Section 164; 

{in) any documents produced before the Magistrate on which the prosecution proposes 

to rely: 

Provided that if the Magistrate is satisfied that any such document is voluminous, he 

shall, instead of furnishing the accused with a copy thereof, direct that he will only be 

allowed to inspect it either personally or through pleader in Court. 

Supply of copies of 

statements and 

documents to accused in 

other cases triable by 

Court 

Commitment of case to Court of Session 
Certain offences are exclusively triable by the Court of Session according to 

Section 26 read with the First Schedule. The Court of Session, however, 

cannot directly take cognizance of these offences and it can deal with any 

such case only when the same is committed by the Magistrate taking 

cognizance of such an offence. Section 209 requires such a Magistrate to 

perform certain preliminary functions and then to commit the case formally 

to the Court of Session. Section 209 reads as follows: 

209. When in a case instituted on a police report or otherwise, the accused appears or is 

brought 

before the Magistrate and it appears to the Magistrate that the offence is triable exclusively 

by the 

Court of Session, he shall— 
17 [(<2) commit, after complying with the provisions of Section 207 or Section 208, as the case may 

be, the case to the Court of Session, and 

11.8 

Commitment of case to 

Court of Session when 

offence is triable 

exclusively by it 

Maharashtra, 1979 Cri Lj 528 (Bom). 

17. Subs, by the CrFC (Amendment) Act, 1978, S. 19. 
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284 Chapter 11 Commencement of Proceedings Before Magistrates 

subject to the provisions of this Code relating to bail, remand the accused to custody 

until such commitment has been made]; 

(b) subject to the provisions of this Code relating to bail, remand the accused to custody 

during, and until the conclusion of, the trial; 

(c) send to that Court the record of the case and the documents and articles, if any, which 

are to be produced in evidence; 

id) notify the Public Prosecutor of the commitment of the case to the Court of Session. 

Section 209 provides for commitment of a case to a Court of Session only when the offence is triable exclusively by it. But this section must be read along 

with Section 32318 which is supplementary to it. A Magistrate is given power under Section 323, in addition to his power under Section 209, to commit a 

case which ought to be tried by a Court of Session.
19 20

 

Under the section the Magistrate is only to examine the police report and other documents mentioned in Section zoj{ox Section 208 as the case 

may be) and find out whether the facts stated in the report make out an offence triable exclusively by the Court of Session. Once he reaches the 

conclusion that the facts alleged in the report make out an offence triable exclusively by a Court of Session, he is to do no more and commit the case to 

the Court of Session. In forming the above opinion the Magistrate is not to weigh the evidence and the probabilities in the case. He is not required to 

hear the 

i 20 

accused. 

It has been held by the Supreme Court that after the committal of some accused to the Sessions Court on the basis of police report, the 

complainant cannot by way of complaint petition under Section 200 get other accused arrayed by the Sessions Court.
21
 

The Magistrate in order to formulate his opinion as to whether or not an offence exclusively triable by the Court of Session is made out has to 

consider the police report or the complaint submitted to him for taking cognizance of the offence. In order to arrive at a prima facie finding the 

Magistrate has to consider the evidence recorded during the investigation, and he is not to act in an automatic manner so as to commit every case to the 

Court of Session. He has to consider ail that evidence at its face value, but it is not open to him to hold a mini trial for arriving at the abovesaid finding.22 

The intention of the legislature will be defeated if the section is interpreted to allow a dress rehearsal of a trial. In the 

18. For the text 
of S. 323, see 
infra, para. 
14.3(3). 

19. State v. 
Somasekhara 

Kurup, rpSa 
Cri LJ 307 
(Ker); Nobar 

Chand v. 
Ishiaar Singh, 

1981 Cri Lj 
1906 (P&B). 

20. State v. 

]ai Ram, 

1976 Cri 
Lj 42, 43 
(Del); 
see also, 

observa
tions in 
State v. 
Kastu 

Behera, 

1975 Cri 
LJ '078, 
1179 
(Ori); 
Saleha 

Kbatoon 

21. See, 
disc
ussi
ons 
in 
file 

Sing

h v. 
Stat

e of 

U.P., 

(201
2) 3 
SCC 
383: 
{201
2) 2 
SCO 

22. State 

of 

Karna

taka v. 
Shakti 

Vein, 

1978 

Cri LJ 
1238 
(Kant
); 
State 

ofH.P. 

v. Sita 

Ram, 

1982 
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Commitment of Case to Court of Session 285 

view of the Supreme Court, the narrow inspection hole through which the committing Magistrate has to look at the case limits him merely to ascertain 

whether the case, as disclosed by the police report, appears to the Magistrate to show an offence triable solely by the Court of Session. If by error a wrong 

section of the IPC is quoted, he may look into that aspect. If made-up facts unsupported by any material are reported by the police and a sessions offence 

is made to appear, it is perfectly open to the Sessions Court under Section 227 to discharge the accused.23 

If on a plain reading of the material on record it does not appear to the judicial mind that any such offence exclusively triable by the Court of 

Session exists, or even prima facie or on the face of the record no such offence is disclosed at all, then in that limited field and contingency the 

Magistrate may decline to commit the case. Annexing a wrong label or application of wrong section on the face of the record would be one of such 

contingencies. Merely because the Sessions Court is vested with the discretionary powers to set aside a committal under Section 228(i)(a) and to send 

the case back, the Magistrate is not obliged to almost mechanically commit a case even if the offence does not appear to him to be triable exclusively by 

the Court of Session.24 

It is evident from Section 209 that no committal can take place without the presence of the accused.
25

 This requirement of the presence of the 

accused is not, however, with a view to give him an opportunity to make any representation, but only for the purpose of committing him to the Court of 

Session. It has been held that non-production of the accused before the Magistrate at the time of the committal is a mere irregularity and is curable 

under Section 465(1).26 

Though Section 209 does not expressly say what should be done by the Magistrate if the offence does not appear to be one exclusively triable by a 

Court of Session, he cannot discharge the accused27, but shall proceed under Chapter XIX or Chapter XX of the Code as he is deemed to have taken 

cognizance of offences falling under any one of those chapters.
28

 

The Magistrate acting under Section 209 has no power to take oral evidence save where a specific provision like Section 306 enjoins him to do so. 

According to Section 306 the Magistrate taking cognizance of the offence is required to examine the person accepting the tender of pardon made 

23. Sanjay Gandhi v. 

Union of India, (1978) 2 

SCC 39: 1978 SCO (Cri) 172., 

174: 1978 Cn Lj 642. 
24. Dattatraya Samantw State of Maharashtra, 1981 Cri Lj 1819, 182.2.-23 (Bom). 

25. P.R. Murugaiyan v. J.P. Nadar, 1977 Cri Lj 1700, 1705 (Mad); Izhar 

Ahmad v. State, 1978 Cri LJ 58, 60 

(Ail): Ram Kishan v. Prem 

Lata, 1997 Cri LJ 3365 (P&H); H.M. 

Re van a v. State of 

26. Onkaraingh v. State, 1976 Cri Lj 1774, 1775 (All). 

27. P.R. Murugaiyan v. J.P. Nadar, 1977 Cri Lj 1700, 1708 (Mad); 

Sanjay Gandhi v. Union of India, (1978) 2 SCC 39: 1978 SCC (Cri) 

28. These chapters deal with trial of warrant cases and summons cases by Magistrates. 
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under Section 306(1) viz. the approver, as a witness. In other words, the examination of the approver is a condition precedent for the committal 

Therefore, Section 30629 30 31 shouid be read in conjunction with Section 209. It has been held that the Chief Judicial Magistrate can tender pardon at any 

stage of the investigation or inquiry or trial. So even after committal pardon can be granted by the Chief Judicial Magistrate.
50

 Any violation of the 

mandatory provisions of Section 306, sub-sections (4) and (5), by the Magistrate taking cognizance of the offence, clearly amounts to an illegality which 

would vitiate the entire committal proceedings.51 After committing the police case no detailed inquiry need be conducted on the complaint case before 

passing the committal order by the Magistrate.
29 30 31 32

 

11.9 

Procedure to be followed 

when there is a complaint 

case and police 

investigation in respect of 

the same offence 

Consolidation of cases instituted on a police report and on a 
complaint 
Sometimes when a serious case is under investigation by the police, some of 

the persons concerned may file a complaint and quickly get an order of 

acquittal either by collusion or otherwise. Thereupon, the investigation of 

the case would become infructuous leading to miscarriage of justice in some 

cases.
33

 To avoid this Section 210 makes provision for the consolidation of 

cases in respect of the same offence. The section is intended to secure that 

private complaints do not interfere with the course of justice.34 Section 210 is 

as follows: 

210. (1) When in a case instituted otherwise than on a police report {hereinafter referred 

to as a 

complaint case), it is made to appear to the Magistrate, during the course of the inquiry or 

trial held by him, that an investigation by the police is in progress in relation to the offence 

which is the subject-matter of the inquiry or trial held by him, the Magistrate shall stay the 

proceedings of such inquiry or trial and call for a report on the matter from the police 

officer conducting the investigation. 

{2) If a report is made by the investigating police officer under Section 173 and on such 

report cognizance of any offence is taken by the Magistrate against any person who is an 

accused in the complaint case, the Magistrate shall inquire into or try together the 

complaint case and the case arising out of the police report as if both the cases were 

instituted on a police report. 

(3} If the police report does not relate to any accused in the complaint case or if the 

Magistrate does not take cognizance of any offence on the police report, he shall proceed 

with the inquiry or trial, which was stayed by him, in accordance with the provisions of this 

Code. 

29.
 Fo
r 
th
e 
di
sc
us
si
on 
on 
S. 
30
6, 
se

e 

inf

ra, 

pa
ra. 
17-
8; 

30. Sures b Chandra 

Bahari v. State of Bihar, 

1986 Cri LJ 1394 
(Pat). 

31.
 R

amasamy, 

re, 1976 
Cri Lj 
770, 772 
(Mad); 
see also, 

observati
ons in 
Rrem 

Chand v. 
State, 

1985 Cri 
Lj 1534 
(Del); 
Noor Taki 

v. State of 

32. State of Assam v. 
Hit Ram. Deka, 1990 
Cri Lj 6 (Gau). 
33. Joint Committee 
Report, p. xix. 34. Ibid. 
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Provision for stay of proceedings of the complaint case is made under Section 2x0(1) only for the purpose of calling for a report in the matter from the 

police officer conducting the investigation to examine whether or not to proceed with the complaint case in the facts and circumstances of the case and 

in view of the provisions in sub-sections (2) and (3) of Section 2x0. If the said report is not submitted within a reasonable time, it is not expected of the 

court to keep the complaint case shelved for an indefinite period helplessly waiting all the time for the investigating agency to file its report as and when 

it chooses to do so.
35

 

In Section 201(1} the word “offence” has been used to denote the occurrence, the incident or the event. This is clear from the words which follow 

viz., “which is the subject-matter of the inquiry”. But the same meaning cannot be given to the word “offence” used in Section 210(2). There it is used in 

the restricted sense of violation of law. So for clubbing the two cases for trial it is enough that cognizance is taken by the Magistrate of any offence 

against any accused in the complaint case on the report of the police who investigated the occurrence which led to the complaint case.36 If on the other 

hand, it is insisted that all the offences taken cognizance of in the complaint case must be there in the case registered on the police report, that will only 

defeat the very purpose of Section 2x0 itself.
37

 It is to prevent private complainants from interfering with the course of justice that Section 210 has been 

enacted.38 39 

While considering the effect of Section 210, the Delhi High Court has observed in State v. Har Namin'"
9
: 

One of the ingredients of sub-section (1) is that the offence inquired into or tried by the 

Magistrate in the complaint case should also be under police investigation. The word 

‘offence’ has been defined in Section 2(n) as ‘any act or omission made punishable by any 

law for the time being in force... In other words, it is the act or omission which has to be 

common. As long as the facts under investigation by the police include the facts mentioned 

in the complaint case, then it will make no difference if the police come to the conclusion 

that offence not mentioned in the complaint have been committed by the accused. 

Once the criteria laid down in sub-section (1) are satisfied then if the Magistrate takes cognizance of “any offence” against “any person who is an accused 

in the complaint case” on the basis of police report, it is the duty of the Magistrate under sub-section {2) to try the two cases together as if they were 

instituted on a police report. 

35. Mam Chand v. State of Haryana, 19 Si Cri LJ 190 (PScH). 
36. Kadiresan v. Kasim, 1987 Cri LJ 1225 (Mad); see, observations 

in T.S, Sawhney v. State, 1987 Cri LJ 1079, 1083 (Del). 
37.  But see, observations in T.S. Sawhney v. State, 1987 Cri LJ 

1079, 1084 (Del); Kariappa v. State of Karnataka, 1989 Cri LJ 
1157 

38. Joseph v. Joseph, 1982 Cri LJ 595, 596-97(Ker). 
39. 1976 Cri Lj 562, 564 (Del). 
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Bail 

Object and meaning of bail 
The object of arrest and detention of the accused person is primarily to secure his appearance at the time of trial and to ensure that in case he is found 

guilty he is available to receive the sentence. If his presence at the trial could be reasonably ensured otherwise than by his arrest and detention, it would be 

unjust and unfair to deprive the accused of his liberty during the pendency of the criminal proceedings against him. The provisions regarding the issue of 

summons or those relating to the arrest of the accused person under a warrant or without a warrant or those relating to the release of the accused person on 

bail, are all aimed at ensuring the presence of the accused at his trial but without unreasonably and unjustifiably interfering with his liberty. Provisions 

regarding issue of summons or of a warrant or those relating to arrest without any warrant have been already discussed in Chapter 5. It is, therefore, 

proposed to consider in this chapter the various provisions relating to release of a person on bail. 

The release on bail is crucial to the accused as the consequences of pre-trial detention are given. If release on bail is denied to the accused, it would 

mean that though he is presumed to be innocent till the guilt is proved beyond reasonable doubt, he would be subjected to the psychological and physical 

deprivations of jail life. The jailed accused loses his job and is prevented from contributing effectively to the preparation of his defence. Equally important, 

the burden of his detention frequently falls heavily on the innocent members of his family.1 

Where a person is accused of a serious crime arid is likely to be convicted and punished severely for such a crime, he would be prone to abscond or 

jump bail in order to avoid the trial and consequential sentence. If such 

1. Moti Rai?i v. State of M.P.. (1978) 4 SCC 47: 1978 SCC (Cri) 485, 490: 
1978 Cri LJ 1703. 170 6. 

12.1 
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290 Chapter 12 Bail 

person is under arrest, it would be rather unwise to grant him bail and restore his liberty. Further, where the arrested person, if released on bail, is likely to 

put obstructions in having a fair trial by destroying evidence or by tampering with the prosecution witnesses, or is likely to commit more offences during 

the period of his release on bail, it would be improper to release such a person on bail. On the other hand, where there are no such risks involved in the 

release of the arrested person, it would be cruel and unjust to deny him bail. The law of bails “has to dovetail two conflicting demands, namely, on one 

hand, the requirements of the society for being shielded from the hazards of being exposed to the misadventures of a person alleged to have committed a 

crime; and on the other, the fundamental canon of criminal jurisprudence, viz., the presumption of innocence of an accused till he is found guilty”
2
. 

In order to subserve the abovesaid objectives, the legislature in its wisdom has given some precise directions for granting or not granting bail. Where 

the legislature allows discretion in the grant of bail, the discretion is to be exercised according to the guidelines provided by law; in addition the courts 

have evolved certain norms for the proper exercise of such discretion. The present chapter deals with these matters. It also deals with the circumstances in 

which the bail already granted can be cancelled. 

There is no definition of bail in the Code, although the terms “bailable offence” and “non-bailable offence” have been defined.3 “Bail” has been defined 

in the Law Lexicon as security for the appearance of the accused person on giving which he is released pending trial or investigation.
4
 What is 

contemplated by bail is to “procure the release of a person from legal custody, by undertaking that he shall appear at the time and place designated and 

submit himself to the jurisdiction and judgment of the court”.
5
 The Supreme Court has held that bail covers both release on one’s own bond, with or 

without sureties.
6
 The questions when sureties should be demanded and what sum should be insisted upon are dependent on variables. 

12.2 Bailable and non-bailable offences 
The Code has classified all offences into “bailable” and “non-bailable” offences. According to Section z{a), “bailable offence” means an offence 

2. Supt. & Remembrancer of Legal Affairs v. Amiya Kumar Roy 

Cboudhury, (1974) 78 OWN 320, 325. Also see, Sanjay Chandra v. CB/, (2012) 1 SCC 

40: (2012) 1 SCC (Cri) 26: 2012 Cri LJ 702. 

3. See, S. z(a); Mott Ram v. State of M.P., (1978} 4 SCC 47-. 1978 SCC (Cri) 485, 490: 

1978 Cri Lj 1703, 1706. 

4. Govind Prasad v. State ofW.B., 1975 Cri Lj 1249, 1255 (Cal). 

5. Black's Law Dictionary {4th Edit.) 177. Also see, Yam an Narain Ghiya v. 

State of Rajasthan, (2009} 2 SCC 281: (2009) 1 SCC (Cri) 745: 2009 Cri LJ 1311. 

6. Moti Ram v. State ofM.P., (1978) 4 SCC 47: 1978 SCC (Cri) 485, 490: .1978 Cri Lj 1703, 

1706. 
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which is shown as bailable in the First Schedule, or which is made bailable by any other law for the time being in force; and “non-bailable offence” 

means any other offence. It will be seen that the Code has not given any test or criterion to determine whether any particular offence is bailable or 

non-bailable. It all depends upon whether it has been shown as bailable or non-bailable in the First Schedule of the Code. That schedule refers to all 

the offences under the Penal Code, x86o (IPC) and puts them into bailable and non-bailable categories. The analysis of the relevant provisions of the 

schedule would show that the basis of this categorisation rests on diverse considerations. However, it can be generally stated that all serious 

offences, i.e. offences punishable with imprisonment for three years or more, have been considered as “non-bailable offences”. But there are 

exceptions on either side.
7
 In the case of offences under laws other than IPC, as it is not expedient to list all the offences under the laws for the time 

being in force and to change the schedule every time a new penal law is passed, the abovesaid broad rule has been adopted in the schedule and has 

been made applicable in case of such offences under the other laws. 

It may, however, be noted that this general rule can be suitably modified according to the specific needs by making a special provision in law and 

declaring a particular offence as bailable or non-bailable. 

If a person accused of a bailable offence is arrested or detained without warrant, he has a right to be released on bail. But if the offence is 

nonbailable that does not mean that the person accused of such offence shall not be released on bail; but here in such a case bail is not a matter of 

right, but only a privilege to be granted at the discretion of the court. The classification of offences into bailable and non-bailable has been devised 

for making a threshold decision as to whether the accused person should be released on bail. If this threshold decision is not in his favour, further 

probing is necessitated before making a decision as to his release on bail. 

Circumstances in which release on bail is imperative 
(a) Cases other than those of non-bailable offences.—Section 436 provides that when a person not accused of a non-bailable 

offence is arrested or detained he can, as of right, claim to be released on bail. The section covers all cases of persons accused of bailable offences, cases of 

persons though not accused of any offence but against whom security proceedings have been initiated under Chapter VIII of the Code, and all other cases 

of arrest and detention which are not in respect of any non-baiiable offence. 

7. While expressing a doubt as 

to the supposed basis for 

the categorisation, the 

Supreme Court has 

observed, “On this basis it 

may not be easy to explain 

why, for instance offences 

under Ss. 477, 477-A, 475 

and 506 of the Indian Penal 

Code should be regarded as 

bailable whereas offences 

under S. 379 

12.3 
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In what cases bail to be 

taken 

Section 436 reads as follows: 

436. {1} When any person other than a person accused of a non-bailabie offence is arrested 

or 

detained without warrant by an officer in charge of a police station, or appears or is brought 

before a 

Court, and is prepared at any time while in the custody of such officer or at any stage of the 

proceeding before such Court to give bail, such person shall be released on bail: 

Provided that such officer or Court, if he or it thinks fit, may,8 9[and shall, if such person 

is 

indigent and is unable to furnish surety] instead of taking bail from such person, discharge 

him on his 

executing a bond without sureties for his appearance as hereinafter provided: 

^[Explanation.—Where a person is unable to give bail within a week of the date of his 

arrest, 

it shall be a sufficient ground for the officer or the Court to presume that he is an indigent 

person for 

the purposes of this proviso:] 

Provided further that nothing in this section shall be deemed to affect the provisions of 

sub-section (3) of Section 116 8 * 10[or Section 446-A]. 

(2) Notwithstanding anything contained in sub-section (1), where a person has failed to 

comply 

with the conditions of the bail-bond as regards the time and place of attendance, the Court 

may refuse 

to release him on bail, when on a subsequent occasion in the same case he appears before 

the Court or 

is brought in custody and any such refusal shall be without prejudice to the powers of the 

Court to call 

upon any person bound by such bond to pay the penalty thereof under Section 446, 

While this section entitles a person other than a person accused of a non- 

bailable offence to be released on bail, it may be recalled that Section 50(2) 

makes it obligatory for a police officer arresting such a person without a 

warrant to inform him of his right to be released on bail,11 As soon as it 

appears that the accused person is prepared to give bail, the police officer or 

the court, before whom he offers to give bail, is bound to release him on 

such terms as to bail as may appear to the officer or the court to be 

reasonable.12 It would even be open to the officer or the court to discharge 

such person on executing his bond (as provided in the first proviso to S. 436) 

instead of taking bail from him. 

It has been decided by the Rajasthan High Court that a person who is 

released under Section 436 by the police officer need not obtain release on 

fresh bail and bonds from the court inasmuch as the bail bonds submitted 

before the police officer are for the purposes of appearing before the court.13 

But the Allahabad High Court has ruled that a person who has been released 

on bail by the police should seek fresh bail from the 

8. Subs, by Act 25 of 2005, S. 35(d), for “may, instead of taking bail” (w.e.f. 

2. bis. by Act 25 of 2005, S. 35(A) (w.e.f. 
23-6-2006). 10. Ins. by Act 63 of 1980, S. 4 (w.e.f. 

23-9-1980). 11. See supra, para. 6^{b}. 

12. Tatab Haji Hussain v. 
Madhukar Pursbottam 
Mondkar, 1958 Crt Lj 701, 703: 
AIR 1958 SC 376. 

13. Monit Malhotra v. State of Rajasthan, 
1991 Cri Lj 806 (Raj). 
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court.
14
 The court added that no party could be allowed to interfere with an order passed by the Magistrate in view of enabling provision contained in clause 

{b) of Section 209 under which the committal Magistrate has been empowered to grant bail until conclusion of the trial, which power was otherwise 

restricted to grant of bail by him during pendency of committal proceedings under clause (a) of Section 209. 

The word “appears” in Section 436(1) is wide enough to include voluntary appearance of the person accused of an offence even where no summons or 

warrant has been issued against him. There is nothing in Section 436 either to exclude voluntary appearance or to suggest that the appearance of the accused 

must be in obedience to a process issued by the court. The surrender and the physical presence of the accused with submission to the jurisdiction and orders 

of the court is judicial custody, and the accused may be granted bail and released from such custody.
15
 

The second proviso to Section 436 saves Section 116(3) and Section 446- A. According to Section 116(3) a person against whom security proceedings for 

keeping peace or maintaining good behaviour have been started may be detained in custody if he fails to furnish an interim bond as required by the court in 

such proceedings. Section 116(3) has been given an overriding effect and the general rule regarding release on bail contained in Section 436(1) will not affect 

it. Similarly, the provision contained in Section 446-A16 regarding the forfeiture and cancellation of the bond on breach of any condition and consequent 

constraint imposed on fresh release on bail in the same case, will remain unaffected by the general rule as to release on bail contained in Section 436(1). 

The right to be released on bail under Section 436(1) cannot be nullified indirectly by fixing too high the amount of bond or bail-bond to be 

furnished by the person seeking release. In such cases after sometime the accused could move application for reconsideration and then it should be possible 

for the court to grant bail as it may not involve review of the Magistrate’s order because with the passage of time at least some of the factors must have 

changed and it might be a de novo consideration.17 Section 440(1) specifically provides that the amount of every such bond shall be fixed with due regard to 

the circumstances of the case and shall not be excessive. Further, Section 440(2) empowers the High Court and the Court of Session to direct, if found 

necessary, that the bail required by a police officer or Magistrate be reduced. Section 440 or 441 or 445 does not empower the Magistrate to demand a cash 

security, but may 

14. Haji Mohd. \V4sim v. State ofU.P., 1992. Cri Lj 12.99 (All). 

15. B. Narayanappa v. State of 

Karnataka, 1982 Cri Lj 1334 (Kant); 

KandrmaUa Koteswara 

Kao v. State of A.P., 1982 Cri LJ 

209 (AP); see also, Niranjan 

Singh v. Prahhakar 

Rajaram Kharote. (1980) 2 SCC 

559: 1980 SCC (Cri) 508: 1980 Cri LJ 426; 

Pawan 

16. See infra, para. 12.13. 

17. Swan Kher Gulsan v. Collector of Customs, 1993 Cri Lj 3569 

(Bom). 
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permit an accused person to deposit a sum of money in lieu of executing a personal bond and giving surety of some person.
18
 Though there is no specific 

provision for appeal against the orders refusing to grant bail under Section 436(1), the High Court or the Court of Session can be 

moved under Section 439 for bail. Moreover, refusal to grant bail in contravention of Section 436 will make the detention illegal and the 

police officer causing such detention may be held guilty of wrongful confinement under Section 342 IPC.
19
 

Sub-section (2) of Section 436 makes a provision to the effect that a person who absconds or has broken the condition of his bail-bond when he was 

released on bail in a bailable case on a previous occasion, shall not, as of right, be entitled to bail when brought to court on any subsequent date even 

though the offence may be bailable.
20

 Moreover, according to Section 446-A, the bond executed by such person as well as the bond (if any) executed by his 

surety shall stand cancelled; and thereafter, such a person in that case shall not be released only on his own bond if it is found that there was no sufficient 

cause for the failure of the person bound by the bond to comply with its conditions. Further, if a person released on bail under Section 436(1) indulges in 

acts which are entirely subversive of a fair trial in the court, the High Court or the Court of Session may cancel his bail and commit him to custody.
21 22

 

The amendment to Section 436 obligates the court or the police officer to release a person on his own surety if he is really indigent. The explanation 

added after the proviso provides the key for the court to ascertain the capability of the accused to provide surety. It lays down that if he is incapable of 

providing surety for a week after his arrest, that may be an indication of his being indigent. If the person thus released does not turn up in the court he 

may be punished with imprisonment for a term which may extend to one year or with fine or with both under Section 229-A IPC inserted in 2006. 

In State of Haryana v. Dinesh Kumar22, while considering the question what constitutes “arrest” and “custody” in relation to a 

criminal proceeding, the Supreme Court held that it may not be altogether unreasonable to expect a layman to construe that he had never been arrested 

on his appearing before the court and being granted bail immediately. The position would have been different, had the person concerned not been 

released on bail. 

The new Section 436-A envisages the release of the accused on bail on his own surety if he has served half of the maximum term prescribed for 

18. N. Sasikala v. Directorate of 

Enforcement, 1997 Cri LJ 2120 (Mad). 19. Dkarmu Naik v. Rabindranath 

Acharya, 1978 Cri LJ 864 (On). 20. Notes on els. 446-49. 

21. See, S. 439(2). 

22. (2008) 3 SCO 222. 
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that offence for which death is not one of the prescribed punishment. In such cases also the prosecution should be heard and on recording the reasons the 

court may order continued detention beyond one half of the said maximum or release him. 

In no case a person be detained beyond the maximum period prescribed for the offence. If delay was, however, caused by the accused the period may 

not be computed as aforesaid.
23 24 25

 

(b) Right to be released on bail if investigations are not completed within the prescribed 

number of days.—Whenever an accused person is arrested and detained in custody by the police during investigation and it appears that the 

investigation cannot be completed within 2.4 hours as fixed by Section 57, the accused person must be forwarded to a judicial Magistrate. The Magistrate 

to whom the accused is so forwarded may from time to time authorise the detention of the accused in such custody as such Magistrate thinks fit, for a 

term not exceeding 15 days in the whole. There is, however, no obligation on the part of the Magistrate to grant remand as a matter of course. The police 

has to make out a case for that.
24 25

 It is also not proper for the court to extend the period of judicial custody without insisting on the production of the 

accused.2> It has been ruled that request for remand can be opposed by an application and prayer for bail instantly even when some application for bail 

moved earlier is pending and posted for a future date.
26

 If further detention of the accused person becomes necessary for the completion of the 

investigation, the Magistrate may authorise the detention of the accused person otherwise than in custody of the police. But the total period of detention 

in such a case (including the abovementioned period of 15 days) shall not exceed 90 days where the investigation relates to an offence punishable with 

death, imprisonment for life or imprisonment for a term of 10 years or more; and such period of detention shall not exceed 60 days where the 

investigation relates to any other offence. On expiry of this period of 90 days or 60 days, as the case may be, the accused person shall be released on bail if 

he is prepared to and does furnish bail; and every person so released on bail shall be deemed to be so released under the provisions of Chapter XXXIII of 

the Code for the purposes of that chapter, [para. (a} to proviso to S. 167(a)] This provision is applicable irrespective of the fact that the offence of which 

the detained person is accused of is non-bail- able or the case is such that the bail cannot be granted according to the 

23. See, the amendments effected by 

Code of Criminal Procedure 

(Amendment) Act, 2005 (w.e.f. 

23-6-2006). See also, Mobd. 
24. State of (Gujarat v, Swan n Amu r Jyoti Shya m, 1989 Cri LJ 501 

(Guj). 25. Subbash v. State of M.P., 1989 

Cri LJ 1553 (MP); Rabindra Rai v. 

State of nibar, 1984 Cri LJ 1412 

(Pat). 

26. K.K. Girdhar v. M.S. 

Kathuria, 1989 Cri LJ 1094 

(Del). This aspect is discussed in 

detail in par a. 12.17. 

https://t.me/LawCollegeNotes_Stuffs



296 Chapter 12 Bail 

provisions of Chapter XXXIII of the Code dealing with bail and bonds. “If it is not possible to complete the investigation within a period of 60 days {or 90 

days, as the case may be), then even in serious and ghastly types of crimes the accused will be entitled to be released on bail.”
27

 This right does not revive 

only because a further investigation remains pending within the meaning of Section 173(8) of the Code.
28

 In cases involving more accused it may not be 

possible for some of the accused to adopt delaying tactics and thus get the benefit of proviso to Section 167(a).29 

The right or the entitlement conferred on the accused to be released on bail after 90 days (or 60 days, as the case may be), must be considered to be 

an absolute right, subject of course to the cancellation of the bail if the requirements of Section 437(5) are satisfied.
30 31 32

 The Supreme Court has held that 

the order for release on bail is not extinguished or defeated by discharge of surety or lapse of time.31 32 Nor is it defeated by the filing of charge- sheet or by 

remand to custody under Section 309(2}.^ It has also been held that constructive res judicata could not be applicable to bail applications.
33
 

Bail under the proviso to Section 167 would, however, not be available to the accused who makes the application on the submission of the report after 

90 days.34 However, if the application is made after 90 days but before the submission of the report, the accused may be granted bail.35 

The object of this provision appears to be to put pressure on the investigating agency to complete the investigation expeditiously and within a 

reasonable time. This rigid mandatory provision, however, appears to be somewhat in direct conflict with the basic policies underlying the law of bail. 

It may be noted that once the bail is granted under the above provision [S. 167(2)] the provisions of Chapter XXXIII of the Code have been made 

applicable for subsequent dealing with bail matters. For instance, 

27. Miatabar Farida v. State of Orissa, 

{1975) 2 SCO 2,20: 1975 SCO (Cri) 484, 489: 1975 Cri 

Lj 1212, 1216. The Supreme Court also made a 

pertinent and interesting observation: “Such a law 

may be a ‘paradise for the criminals’, but surely it 

would not be so, as sometimes it is supposed to be, 

because of the courts. It would be so under the 

command of the Legislature.” Ibid, 489. 

See also, observations in Joginder Singh v. 

State of Punjab, 1985 Cri Lj 440 (P&H); 

Mabesh Chand v. State of Rajasthan, 

1985 Cri 

28. D mesh Dalmia v. CBI, (2007} 8 SCC 770: (2008) 1SCC ( Cri ) -36): 2008 Cri 

29. Shankar Ram v. State, 1986 Cri Lj 707 (Pat). 

30. Babubhai Parshottamdas Patel v. 

State of Gujarat, 1982 Cri Lj 284, 295 

(Guj) (FB); Mangal Hemrum v. State 

of Orissa, 1982 

31. Raghubir Singh v. State of Bihar, {1986) 4 SCC 481: 19S6 

SCC (Cri) 511: 32. fagdisb v. State of M.P., 1989 Cri Lj 531 (MP). 

33. Gama v. State of U.P., 1987 Cri LJ 242 (All). 

34. Nawal Sabni v. State of Bihar, 1989 

Cri Lj 733 (Pat); Sttrajmal Kanaiyalal 

Soni v. State of Gujarat, 1989 Cri Lj 

1678 (Guj). 

35. Gurmit Kaurv. State of Punjab, 1989 Cri 

Lj 1609 (P&H); Rajnikant Jivanlal v. 

Intelligence Officer, Narcotic Control 

Bureatt, (1989) 3 SCC 532; 1989 SCC (Cri) 612: 

1990 Cri Lj 62. 
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the court can cancel the bail under Section 437(5) as if the bail was originally granted under Chapter XXXIII of the Code.36 This legal fiction may enable 

the court to exercise judicial discretion in cancelling the bail in the granting of which it had no discretion whatsoever. In a case where it is found that the 

person released on bail under the mandatory provision of proviso {a) to Section 167(2} is misusing his freedom by tampering with the prosecution 

witnesses or by attempting to flee from justice by absconding, the bail may rightly be cancelled in view of this legal fiction. 

Staying of the operation of the bail order has been resorted to. The power to do this has been located under Section 482. Holding the power under 

Section 439(2) to cancel bail independent of Section 397, it is argued, power to suspend which is ancillary to power to cancel is inherent in the High Court 

under Section 482.37 

While computing the total period of 90 or 60 days referred to in proviso {a) to sub-section (2) of Section 167, the period of detention under Section 

57 of the Code has to be excluded.
38

 Where the Magistrate grants remand under Section 167, the custody thereafter is under the orders of the Magistrate. 

Therefore, while computing the abovesaid period of 90 or 60 days, the day on which custody is granted by the Magistrate cannot be excluded.39 

There have been differing views with regard to the computation of the period of 90 or 60 days, as the case may be. While one view preferred to 

count the period from the day of arrest, the other view held that it should be counted from the day of remand by the Magistrate.
40

 The Supreme Court has 

resolved the conflict by upholding the latter view.
41
 In computing the period of 90 days one of the days on either side, he. the day of judicial custody or 

the date of submission of “challan”, has to be excluded as required under Sections 9 and 10, General Clauses Act. And clear 90 days have to expire before 

the right to bail begins.42 

The question whether in a case where the charge-sheet has been submitted within the statutory period of 90 days, an accused is entitled to be 

released on bail if cognizance is not taken on submission of the 

36. Kapoor Singh v. State of Haryana, 1975 Cri 
LJ 1007 (P&H); also see observations in 
Gurmit Kaurv. State of Punjab, 1989 Cri LJ 
1609 (P&H); Rajnikant Jivanlal v. 
Intelligence Officer, Narcotic Control 

Bureau. {1989) 3 SCC 532: 1989 SCC 
(Cri) 61 2: 1990 Cri Lj 6z; State of LLP. v. 
Anoop Kumar Misbra, 1994 Cri LJ 119 

37. Court on its own Motion v. Vishnu Pandit, 1995 Cri LJ 20 25 (Del) . 

38. Tarsem Kumar v. State, 1975 Cri LJ 1303 (Del); L.P. Chawla v. 
Murari, 1976 Cri LJ 212, 213 (Del). 

39. L.R. Chawla v. Murari, 1976 Cri Lj ziz, 213 (Del); Batna Ram v. 
State ofH.P., 1980 Cri LJ 748 (HP); Jai Singh v. State of 

40. Jagdish v, State of M. P., 1984 Cri Lj 79 (MP); N. Sureya Reddy v. 
State of Orissa, 1985 Cri Lj 939 (Ori); 
Peroz v. State, 1986 Cri LJ 439 (Pat); 
Powell Nwawa Ogechi v. State (Delhi 

Admn.), 1986 

41. Chaganti Satysnarayana v. State of A.P., (1986) 3 SCC 141: 1986 SCC 
(Cri) 321. 42. State of M..P. v. Rustam, 1995 Supp (3) SCC 221: 1995 SCC (Cri) 
830. 
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charge-sheet, has been answered in the negative.43 The period of investigation would come to an end the moment the police report is submitted.44 

Question of bail arises when the police report is not submitted within the stipulated period. 

It has also been held that it is only the police custody which will be taken into consideration; when an accused was held in custody by the air force 

authorities before handing over to the police, that period of detention was not counted.45 However, arrest and detention by customs officer were treated 

as police custody.
46 47

 In Directorate of Enforcement v. Deepak Mabajan47, the Supreme Court held that a person accused of an 

offence under FERA or Customs Act shall be entitled to remand under Section 167(2). The Magistrate can take the accused into custody on his being 

satisfied of three preliminary conditions, namely, 1) the arresting officer is legally competent to make the arrest; 2) that the particulars of the arrest or the 

accusation for which the person is arrested or other grounds for such arrests do exist and are well founded; and 3) that the provisions of the Special Act in 

regard to the arrest of the person and the production of the arrestee serve the purpose of Section 167(1}. 

In cases where the investigations cannot be completed within 24 hours and no judicial Magistrate is available, then, according to Section 167(2- A), 

the arrested accused person can be produced before an Executive Magistrate who may order the detention of the accused person in custody for a term 

not exceeding seven days in the aggregate. This provision has been already discussed in Chapter 8 (para. 8.13} and need not be discussed all over again. 

(c) No reasonable grounds for believing the accused guilty of a nonbailable offence but 

sufficient grounds for ftirther inquiry.—When there are no reasonable grounds to believe that the accused was involved in the 

commission of a non-bailable offence, the accused shall be released on bail under Section 436. A somewhat similar situation is 

contemplated by Section 437(2). When any person accused of or suspected of the commission of any non-bailable offence is arrested or detained without 

warrant by an officer in charge of a police station or appears or is brought before a court, and if it appears to such officer or court at any stage of the 

investigation, inquiry or trial, as the case may be, that there are not reasonable grounds for believing that the accused has committed a non- bailable 

offence, but there are sufficient grounds for further inquiry into 

43. Rabindra Rai v. State of Bihar, 19S4 

Cri Lj 1412 (Pat). 
44. See observations in State of 

U.P. v. Lakshmi Brahman, 
(1983) 2 SCC 372: 19S3 SCC (Cri) 4S9: 

1983 Cri LJ S39. 

45. S.K. Nair v. State of Punjab, 1984 Cri LJ 

1090 (P&H). 46. M.K. Ayoob v. Supt., 

Customs Intelligence 

Unit, 19S4 Cri LJ 949 (Kerf; 

Nagendra Prasad v. State, 
1987 Cri LJ 215 (Pat). 

47. {1994} 3 SCC 440: 1994 SCC (Cri) 785. 
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his alleged guilt, then, according to Section 437(2), the accused shall, subject to the provisions of Section 446-A and pending such inquiry, be 

released on bail, or, at the discretion of such officer or court, on the execution by him of a bond without sureties for his appearance. An officer or 

a court releasing any person on bail under this provision is required to record his or its reasons for doing so. [S. 437(4)] 

(d) Trial not concluded within 60 days.—If, in any case triable by a Magistrate, the trial of a person accused of any 

“non-bailable offence” is not concluded within a period of 60 days from the first date fixed for taking evidence in the case, such person shall, if he is 

in custody during the whole of the said period, be released on bail to the satisfaction of the Magistrate, unless for 

reasons to be recorded in writing the Magistrate otherwise directs. [S. 437(6}] This provision has been enacted in order to avoid hardship to accused 

persons in non-bailable cases where the proceedings are prolonged unreasonably beyond a certain period (60 days).48 49 It may be noted that the cases 

triable by a Court of Session are not within the purview of this provision. However, such exclusion cannot probably be justified on sound policy 

considerations. If a mandatory bail provision contained in proviso (a) to Section 167(2) is considered expedient for making the investigating process 

more expeditious irrespective of the serious nature of the offence under investigation, a similar general provision regarding bail with a view to make the 

trial process more expeditious should have no objection, especially when the proviso to Section 437(6) enables the court to refuse bail for special reasons 

to be recorded in writing. 

In Prablad Singh Bhati v, NCT, Delhi49, it was ruled that merely because the accused was initially granted anticipatory bail for a 

lesser offence, that would not entitle him to be granted regular bail under Section 439 when later he is found to be involved in a graver offence. 

Magistrates can grant bail only when there is no reasonable ground to believe that the accused is guilty of offence punishable with sentence of 

death or life imprisonment unless the accused is covered under Section 437(1). If the offence is exclusively triable by Sessions Judge the Magistrate should 

direct the accused to approach the Sessions Court. 

{e) Release on bail after conclusion of the trial but before the judgment is delivered.—If, at any time 

after the conclusion of the trial of a person accused of a “non-bailable offence” and before judgment is delivered, the court is of the opinion that there are 

reasonable grounds for believing that the accused is not guilty of any such offence, it shall release the accused, 

48. 41st Report, p. 516, para. 39.4; 

see also observations in 

Robert Lendi v. Collector 

of Customs, 1987 Cri LJ 55 

(Deb- 

49. (zooi) 4 SCC 280. 
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if he is in custody, on the execution by him of a bond without sureties for his appearance to hear 

judgment delivered. [S. 437(7)] 

12.4 Discretion in granting bail in cases of non-bailable offences 
Bail is a matter of right if the offence is bailable. But, except in the circumstances mentioned in 

the preceding para. 12.3, bail can only be a matter of discretion if the offence is non-bailable. It 

will be seen that the scope of the discretion depends upon various considerations: i) The scope 

of the discretion varies in inverse proportion to the gravity of the crime. As the gravity of the 

offence increases, the discretion to release the offender on bail gets narrowed down, ii) As 

between the police officers and the judicial officers, wider discretion to grant bail has been given 

to judicial officers. Hi) Amongst the judicial officers and courts, a High Court or a Court of 

Session has far wider discretion than that given to other courts and judicial officers. 

While considering the scope of the discretion one important thing should always be kept in 

mind. Whether the discretion in granting bail is wide or narrow, it is not to be used in an 

arbitrary manner. “Discretion, when applied to a court of justice, means sound discretion guided 

by law. It must be governed by rule, not by humour; it must not be arbitrary, vague and fanciful, 

but legal and regular.”50 The discretion to grant bail in cases of “non-bailable offences” has to be 

exercised according to certain rules and principles as laid down by the Code and judicial 

decisions. The following sub-paragraphs deal with the different aspects of the use of such 

discretion. 

(a) Discretion in granting bail, how to be exercised.—When any person accused of or 

suspected of the commission of any “non-bailable offence” is arrested or detained without 

warrant by an officer in charge of a police station or appears or is brought before a court, other 

than the High Court or the Court of Session, he may be released on bail. [S. 437(1)] The word 

“may” in the above provision clearly indicates that the police officer or the court has got 

discretion in granting bail. However, there are certain principles which should guide the police 

officers and the courts in the exercise of this discretion. It should be noted at the outset that the 

object of detention pending criminal proceedings, is not punishment and that the law favours 

allowance of bail, which is the rule, and refusal is the exception.51 While considering the 

question of bail in case of “non-bailable offences”, 

50- Mansfieidj quoted 
in Gudikanti 

Narasimbulu v. 
Public Prosecutor, 

(1978) 1 SCC 240: 
1978 SCX (Cri) 115, 
118-19: 197S 

51- Rao Harnamin Singh v. 
State, 1958 Cri Lj 563, 
566: AIR 1958 Punj 123; 
Sagri Bhagat v. State of 

Bihar, (1951} 52 Cri LJ 
657: AIR 1951 Pat 497, 
499; see also, 
Gudikanti Narasimbulu 

v. Public Prosecutor, 

(1978) 1 SCC 240: 1978 
SCC (Cri) 115, 118-19: 
X978 Cri Lj 502, 
504-05; Gurckaran 

Singh v. State 
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there cannot be very rigid and inflexible rules; however, the courts can for their guidance look to the following circumstances: 

{/) the enormity of the charge; 

(//} the nature of the accusation; 

{in) the severity of the punishment which the conviction will entail; 

{iv) the nature of the evidence in support of the accusation; 

[v] the danger of the accused person’s absconding if he is released on bail; 

[vi) the danger of witnesses being tampered with: 

{vii) the protracted nature of the trial; 

(uiii) opportunity to the applicant for preparation of his defence and access to his counsel; 

(ix) the health, age and sex of the accused; 

(x) the nature and gravity of the circumstances in which the offence is committed; 

(xi) the position and status of the accused with reference to the victim and the witnesses; 

{xii) the probability of accused committing more offences if released on bail, etc.; and {xiii) interests of society. 

There are also other considerations and the above is by no means an exhaustive catalogue of the factors which should weigh with the courts.'
2
 In State v. 

Captain Jagjit Singh51, a three-judge Bench of the Supreme Court, while cancelling bail granted by the High Court in a prosecution for conspiracy 

and under Sections 3 and 5, Official Secrets Act, 1923, opined that the High Court should have taken into account various considerations such as nature and 

seriousness of the offence, the character of the evidence, circumstances which are peculiar to the accused, a reasonable possibility of the presence of the 

accused not being secured at the trial, reasonable apprehension of witnesses being tampered with, the 
52 53

 

52. Rao Harnarain Singh v, State, 1958 Cri LJ 563, 566: AIR 1958 Punj 123; see also, State v. Jagjit 

Singh, (1962) T Cri LJ 2x5, 217: AIR 1962 SC 253; Sagri Bhagat v. State of Bihar, {1951} 52 Cri LJ 657: 

AIR 1951 Par 497, 499; K.N. Joglekarv. Emperor, (1932} 33 Cri LJ 94, 96: AIR 1931 All 504; 

Nagendra Nath Chakrabarthi v. King Emperor, (1.925) 25 Cri LJ 732, 738: AIR 1924 Cal 476: 

ILR (1924} 51 Cal 402; Gurcharan Singh v. State (Delhi Admn.), {1978) 1 SCC xi8: 1978 SCC (Cri) 

41, 51: 1978 Cri LJ 129, 136; Gudikanti Narasimhulu v. Public Prosecutor, (1978) 1 SCC 240: 1978 

SCC (Cri) 115, 1x8-19: 1978 Cri LJ 502, 504-05; A. Prasad v. State of Karnataka, 1982 Cri LJ 542 (Kant); 

Mazhar Ait v. State, 1982 Cri LJ 1223 (J&K); Bhagirathsinh v. State of Gujarat, (1984) 1 SCC 

284: 1984 SCC (Cri) 63: AIR 1984 SC 372; Johny Wilson v. State of Rajasthan, 1986 Cri LJ 1235 (Raj): 

K.K. Jerath v. UT of Chandigarh, 1998 4 SCC 80: 1998 SCC (Cri) 809; Rajesh Ranjan 53. AIR 

19 62 SC 253. 
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larger interests of the public or the State, and similar other considerations which arise when a court is asked for bail in a non-bailabie offence. The 

previous convictions and the criminal record of the accused person, and also the likelihood of the repetition of the offences by the accused person if 

released on bail are also to be taken into account while deciding the question of bail.
54

 While the protracted nature of trial, delay and the long detention of 

the accused were considered in favour of granting bail by some courts,
55

 others refused to consider such situations in the factual context of cases.
56

 It has 

also been said that collateral considerations such as the accused being poor etc. would not be considered/7 

Granting bail to the accused person merely on the concession made by the Public Prosecutor would amount to non-exercise of the judicial 

discretion in granting bail and was, therefore, held to be improper and wrong.58 

Simply because a co-accused has been granted bail an accused cannot be granted bail. Even at the stages of second or third bail application the court 

has to examine whether on facts the case of the applicant before the court is distinguishable from the other released co-accused and the role played by the 

applicant is such that it may disentitle him to bail.
59

 

Courts used to grant bail on the basis of parity. The Allahabad High Court in 1999 recapitulated60 the application of this principle thus: 

As regards the principle of parity in matter of rejection of bail application, it may be observed 

that law of parity is a desirable rule. In matter of release on bail to the co-accused may be 

applied where the case of the co-accused is identically similar, but cannot be applied for 

rejecting the bail application of co-accused. A co-accused cannot be denied bail, merely on 

the ground that the bail of another accused has been rejected by the Court earlier, the 

obvious reason being that while the earlier bail order denying bail to another co-accused was 

passed, the latter co-accused applying for bail was not heard.61 

The Madhya Pradesh High Court, however, in Ramesh Kateba v. State of M.P.62 cancelled a bail order granted on principle of parity as the accused 

suppressed the fact of rejection of application for bail once. But the same 

54. Sagri Bhagat v. State of Bihar, (1951} 52. 
Cri Lj 657: AIR 1951 Pat 497. 
55. Cyan Pm hash v. State of Rajasthan, 
1991 Cn LJ 1176 (Raj); 

Chinta Mani Trip at hi v. State of U.P., 
1991 Cri LJ 1162 (All); Parveen Malhotra 
v. State, 1990 Cri IJ 1977 (Del); Om 
Prakash v. 
State of Rajasthan, 1996 Cri LJ 819 
(Raj); Boby v. State of U.P., 

56. See, Rajesh Ranjan Yadav v. CBI, 
(2007) 1 SCC 70: (2007) r SCC (Cri) 254: 
2007 Cri Lj 57. jagdish Kumar v. State {Delhi Admn.), 
1990 Cri Lj 730 (Dei); 

Shivarame Gowda v. State of 
Karnataka, 1991 Cri LJ 1008 (Kant). 

58. Rama v. Dattatraya„ 1981 Cri 
LJ 1605, 1612 (Bom); also see 
observations in State v. 
Gadadkar Barai, 1989 Cri LJ 
627 (Ori). 

59. Nanha v. State of U.P., 1993 Cri LJ 938 
(Ail). 60. Yunts v. State ofU.P., 1999 Cri LJ 4094 
(Ail). 61. Ibid, 4096. 
62. 1999 Cri Lj 4243 (MP). 
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High Court in Vishnu Maheshwari v. State of M.P 63 64 65
 sustained a similar bail order though the fact of rejection for bail by one 

co-accused was not mentioned in his application. The court reasoned that for suppression of fact the applicant was not responsible and that it was the duty 

of his counsel and prosecutor to have informed the court about the rejection of application for bail. 

However, the Allahabad High Court has categorically ruled
63 64

 that no bail could be granted on the basis of parity of reasoning despite the Supreme 

Court’s decision in Izharul Haq Abdul Hamid Shaikh v. State of Gujarat65. The court reasoned that it is nowhere held as a 

binding precedent that if bail has been granted by a Bench to any accused, then another Bench is bound to grant bail to other similarly placed accused.
66

 

A specific negative direction is given by law while considering the exercise of the discretion in the matter of bail. The mere fact that the accused 

person may be required for being identified by witnesses during investigation shall not be sufficient ground for refusing to grant bail if he is otherwise 

entitled to be released on bail and gives an undertaking that he shall comply with such directions as may be given by the court. [Third proviso to sub-s. (i) of 

S. 437] 

An order refusing an application for bail does not necessarily preclude another, on a later occasion, giving more details, materials, further 

developments and different considerations.
67

 It has been held that a bail application after having been rejected by an Additional Sessions Judge, would be 

maintainable in the Sessions Court.68 But it may not be appropriate if a person seeks and gets bail from a Sessions Court after having been denied bail by the 

High Court.
69

 

Of late, an undesirable practice of Bench hunting has been noticed. What happens is that an applicant after having been refused bail goes before 

another Bench and gets bail even when the other Bench is available. This came to be deprecated by the Supreme Court. This is discussed in detail in para. 

12.18.
70

 

63. X999 Cri LJ 4403 (MP). 

64. Shahnawaz v. State ofU.P., 2009 Cri Lj 3839 (All); Shyam Lai v. 

State ofU.P., 2009 Cri LJ 4486 (All). 

65. (2009} 5 SCC 283: (2009) 2 SCC (Cri) 653: JT {2009) 3 SC 385. 

66. Shahnawaz v. State o f U . P . ,  2009 Cri Lj 3839, 3S42 (AH). 

67. Babu Singh v. State o f V . P ., 

{1978) 1 SCC 379: 1978 SCC (Cri) 133: 1978 

Cri LJ 651; see also, Chhitar v. Stale 

of Rajasthan, 1980 Cri Lj (NOC) 94 

(Raj); Gama v. State ofV.P., 1987 

Cri Lj 242 

68. Rajesh Cboudbary v. State of Rajasthan, 1987 Cri Lj 41.1. (Raj). 

69. Mahendra Singh v. State ofU.P., 1997 Cri Lj 4099 (AH). 

70. Shahzad Fsasan Khan v. 

Ishtiaq Hasa?i Khan, (1987) 2 

SCC 684: T987 SCC (Cri) 415: 1987 Cri Lj 

1872; State of Maharashtra v, 

Buddhikota Subha Rao 

{Capt.j, 1989 Supp (2) SCC 605: 1990 

SCC (Cri) 126: 1989 Cri LJ 2317: State v. 

State of U.P., 1990 Cri Lj 1894 (All); 

Padam C hand Jain v. State 

of Rajasthan, 1991 Cri LJ 736 (Raj); 

But also see. State of M.P. v. 

Chandrahas Dewangan, 
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Any officer or court releasing any person on bail in a case of “nonbailable offence” is required 

to record in writing his or its reasons for doing so. [S. 437(4)] This requirement would enable the 

High Court or the Court of Session to see whether the discretion in the matter of bail was 

properly exercised.71 However, detailed examination of the evidence and elaborate 

documentation of the merits of the case is to be avoided while passing the orders on bail 

applications, because that might create the impression in the mind of the party that his case has 

been prejudiced.72 

The word “appears” in Section 437(1) is wide enough to include voluntary appearance of the 

accused person. The actual physical presence and surrender of the accused with submission to 

the jurisdiction of the court is judicial custody, and the accused may be released from such 

custody on bail73 and even when he is on bail notionally he is in the custody of the court.74 

As will be seen in sub-para (d), the powers of the High Court and the Court of Session in the 

matter of granting bail are very wide; even so, according to the view expressed by the Supreme 

Court, where the offence is “non~bailable”, various considerations such as those indicated above 

have to be taken into account before bail is granted in a “non-bailable offence”.75 

(b) No bail in case of offence punishable with death or imprisonment for life.—In case of a 

person under arrest or detention as mentioned in sub-para. (a) above, if there appear reasonable 

grounds for believing that he has been guilty of an offence punishable with death or 

imprisonment for life, he shall not be released on bail. [S. 437(x)(f)] However, the court may 

direct that any person under the age of 16 years or any woman or any sick or infirm person 

accused of such an offence be released on bail, [first proviso to S. 437(i)]76 The addition effected 

to Section 437(1 )(£?)(//} stipulates that an accused who was earlier convicted of an offence 

punishable with imprisonment for three years or more but not less than seven years 

71. See, State of Maharashtra 

v. Dhanendra Shnram 

Bhurle, (2009} 11 SCC 541: 
(2008) 3 SCC (Cri) 1480: 
2009 Cri Lj 1546; Suresh 

Kumar Somabhai Rana v. 
Ashok Kumar Haraklal 

Mittal
A

 {2009) 14 SCC 292: 
(2010) 1 SCC (Cri) 1373; 
Masroor v. State of U.P., 

72. State of Gujarat v. Hiralal 

Motilal Advani, 1982 Cri LJ 
1541 (Guj); see also, 
Niranjan Singh v. Prabhakar 

Rajaram Kharote, {1980} 2 

73. State of Assam v. Mobarak 

All, 1982 Cri LJ 1816 (Gau); 
see also, Niranjan Singh v. 
Prabhakar Rajaram 

Kharote, (1980) 2 SCC 559: 
1980 SCC (Cri) 508: 1980 
Cri LJ 426; But see contra, 

74. Thaniel Victor v. State of T.N., 

1991 Cri LJ 2416 (Mad). 75. State v. Jag;it Singh, {1962) 
1 Cri Lj 215, 217: AIR 1962 
SC 253; Sagri Bhagat v. 
State of Bihar, (1951) 52 Cri 
Lj 657: AIR 1951 Pat 497, 
500-01; Gurcharan Singh v. 
State (Delhi Admn.}, (1978) 
1 SCC irS: 1978 SCC (Cri) 
41, 51: 1978 Cri LJ 129, 136. 
Also see, CBI v. Vijai Sai 

Reddy, (2013) 3 SCC (Cri) 
5S3; Jagan Mohan Reddy v. 

76. Shakn^ala Devi v. Srat5 off U.P., 

1986 Cri Lj 365 (All), 
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shall not be released on bail. A proviso added to Section 437 provides for hearing the prosecution 

before the person is given bail if the offence accused is of a serious nature, viz. offences carrying 

death, life imprisonment or imprisonment for seven years’ or more. 

The conditions that the court may impose may include the following: 

{a) that such person shall attend in accordance with the conditions of the bond executed; 

(b) that such person shall not commit an offence similar to the offence of which he is 

accused, or suspected, of the commission of which he is suspected; and 

(c) that such person shall not directly or indirectly make any inducement, threat or 

promise to any person acquainted with the fact of the case so as to dissuade him from 

disclosing such facts to the court or to any police officers or tamper with the evidence. 

The court can also impose other conditions in the interests of justice.77 

It has been held that the wnrd “may” in the first proviso to subsection (1} of Section 437 

should not be read as mandatory. The discretion conferred on the judge by Section 437 is very 

wide and depending upon the circumstances of the case he can exercise it judiciously.78 

Except in the cases of children, women and sick or infirm persons, the discretion to grant bail 

has been taken away by the above rule in cases of non-bailable offences punishable with death or 

life imprisonment. The basis for this rule is that the graver the offences in the charge, the chances 

of the accused making himself unavailable or scarce by the abscondence or by delaying collection 

of evidence or by threatening witnesses or scaring them away are more. A female or a person 

below 16 years of age or a sick or infirm person, because of their physical handicaps and/or 

immaturity, is not likely to interfere with the investigation or to delay the trial by abscondence or 

interference.79 But the mere fact that the accused -was a woman would not entitle her for bail 

under the proviso to Section 437(1) CrPC. The nature and gravity of the offence and heinousness 

of such offence also have to be considered. If offence was of such nature which affects the vital 

interest of society and has adverse effect on the social and family life of the victims, bail could not 

be granted.80 

The words “there appear reasonable grounds for believing” do not obviously mean a mere 

suspicion or conjecture. The w*ords mean such grounds as are based on reasons and logic and are 

not bereft of reasons. The grounds should be such as may lead one to believe that the accused 

77. See, amendments 

affected by 

Criminal 

Procedure Code 

(Amendment) 

Act, 2.005 S. 

437(3)- 

/S. Pramod Kumar Manglik v. Sadbna Rani, 1989 Cri Lj 1772 (All). 

79. Nirmal Kumar Banerjee v. State, 1972 Cri LJ 1582, 1583 (Cal). 

80. Meenu Dewan v. State, 2.010 Cri Lj 2911 (Del). See also, Shanti 

Kaur v. State of H.P., Criminal Misc. Petition (M) No. ITJI of 
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is guilty of such an offence. It is not only the probability of the ground being creative of a belief 

but even the possibility of such a belief which is sufficient to give rise to the interdiction referred 

to in the sub-section. Here, the degree of certainty of belief expected is far less than the degree 

of conviction which a court is required to possess while finding a man guilty of an offence.81 

The phrase “an offence punishable with death or imprisonment for life” should be read disjunctively as if it meant “offence punishable with death, or 

punishable with imprisonment for life”.
82

 However, the Kerala High Court has taken the view that the prohibition against granting bail in Section 437 is 

confined to cases w
r
here the sentence is either death or alternatively imprisonment for life and that the prohibition does not extend to offences punishable 

with life imprisonment only,83 The decision, though intended to liberalise the bail law, does not seem to be sound one. 

It is not every sickness that entitles an accused person to the grant of bail under the first proviso to Section 437(1) mentioned above. The sickness 

contemplated by the proviso is a sickness which involves a risk or danger to the life of the accused person.
84

 

Here, again the court releasing any person on bail under the first proviso to Section 437(1) will have to record in writing its reasons or special reasons 

for doing so. [S. 437(4)] 

It may be noted that the power to grant bail under the proviso has been given to the court 

and not to any police officer. 

(0bb) Habitual offender or person previously convicted of serious offence not to be released on bail.—If any person 

who had been previously convicted of an offence punishable with death, imprisonment for life or imprisonment for seven years or more or had been 

previously convicted on two or more occasions of a non-bailable and cognizable offence, is accused of, or suspected of the commission of, any 

non-bailable and cognizable offence, is arrested or detained without warrant by an officer in charge of a police station or appears or is brought before a 

court other than the High Court or Court of Session, he shall not be released on bail. However, if such a person is under the age of 16 years or is a woman 

or is sick or infirm, or for any other special reason the court considers it just and proper to release him on bail, the court may direct that he be released on 

bail. [S. 437(i)(f/}] While so directing the release on bail, the court shall record reasons or special reasons for doing so. [S. 437(4)] 

81. State v. Harbans Lai, 1975 Cri I.J 1705, 1706 

(J5cK). 
82. King Emperor v. Nga 

San Hiwaf (192.7) 28 Cri Lj 

775, 775: AIR 1927 Rang 205; 

Emperor v. Janki, (1932) 33 

Cri LJ 844, 845: AIR 

83. Satyan v. State, 1981 Cri LJ 1313 (Ker). 

84. Fazal Namaz Jung v. State 

of Hyderabad, 1952 Cri LJ 873, 

875: AIR 1952 Hyd 30; State v. 

Sardool Singh, 1975 Cri LJ 1348 

(J&K). 
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(c) Grant of bail with conditions.—Cases often arise under Section 437, where, though 

the court regards the case as fit for the grant of bail, it regards the imposition of certain 

conditions as necessary in the circumstances. A To meet this need sub-section ('3) of 

Section 437 provides as follows: 

437* (3) When a person accused or suspected of the commission of an offence 

punishable with imprisonment which may extend to seven years or more or of an offence 

under Chapter VI, Chapter XVI or Chapter XVII of the Indian Penal Code (45 of i860) or 

abetment of, or conspiracy or attempt to commit, any such offence, is released on bail under 

sub-section {1}, 85 86 87[the Court shall 

impose the conditions,— 

{a) that such person shall attend in accordance with the conditions 

of the bond executed under this Chapter, 

(.b) that such person shall not commit an offence similar to the offence of which he is 

accused, or suspected, of the comi dssion of which he is suspected, and 

(c) that such person shall not directly or indirectly make any 

inducement, threat or promise to any person acquainted with the facts 

of the case so as to dissuade him from disclosing such facts to the Court 

or to any police officer or tamper with the evidence, 

and may also impose, in the interests ofjustice, such other conditions as it considers 

necessary.] 

It will be noticed that 

(1) the power to impose conditions has been given to the court and not to any police officer; 

(2) the power to impose conditions can only be exercised 

(i) where the offence is punishable with imprisonment which may extend to seven 

years or more; or (ii) where the offence is one under Chapter VI (offences against 

the State}, Chapter XVI (offences against the human body), or Chapter XVII 

(offences against property) of the IPC; or (Hi) where the offence is one of the 

abetment of, or conspiracy to, or attempt to commit any such offence as mentioned 

above in (i) and (it). 

It will be seen that the conditions to be imposed must be such as are linked up with the 

preventing of the escape of the accused or preventing repetition of the offence or 

otherwise required in the interests of justice. However, a condition tantamount to refusing 

the bail will not be consid- 85 86 87 

85. 41st Report, p. 316, para. 39.5. 
86. Subs, by Act 25 of 2005, S. 3~{ii) (w.e.f. 23-6-2006}. 
87. Kamla Pandey v. R.. (1949} 50 Cri LJ 1009: AIR 1949 Cal 582; see 

observations in Mobd. Tariq v. Union of India, 1990 Cri LJ 
474 (All); Ar. Sasikala v. Directorate of Enforcement, 1997 
Cri LJ 2120 

When bail may be taken 

in case of non-bailable 

offence 
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Bail to require accused to 

appear before next appellate 

Court 

Special powers of High 

Court or Court of Session 

regarding bail 

in derogation of any fundamental right of the accused guaranteed under the Constitution. 

A condition that the accused is to aid the police by accompanying them to various places 

for the recovery of stolen goods would be in clear derogation of the right of the accused of 

not being a witness against himself, and as such would be invalid.88 The order of the 

Sessions Court granting bail on condition that the accused should pay an amount per 

month till the disposal of the case was held improper.89 Another order granting bail on the 

accused's executing a bond for a sum of A 50,000 with two sureties and one of the sureties 

giving cheques for A 2 lakhs was held unreasonable by the Supreme Court. In fact, one of 

the cheques got dishonoured and the accused was constrained to languish in jail for 10 

months on account of this. The Supreme Court granted him bail on a bond of A 25,000 with 

two solvent sureties.90 Seizure of passport and order to return dowry articles as condition 

for grant of anticipatory bail was not approved by the court.91 

In 2009, Section 437-A came to be added to the Code by Act 5 of 2009. 

It is to help ensure the presence of the accused before the appellate court. Section 437-A enacts 

thus: 

437-A. (1) Before conclusion of the trial and before disposal of the appeal, the Court trying 

the offence of the Appellate Court, as the case may be, shall require the accused to execute 

bail bonds with sureties, to appear before the higher Court as and when such Court issues 

notice in respect of any appeal or petition hied against the judgment of the respective Court 

and such bail bonds 

shall be in force for six months. 

(2) If such accused fails to appear, the bond stand forfeited and the procedure under 

Section 446 shall apply.92 

(d) Powers of High Court or Court of Session in the matter of granting bail.—Section 439(1) 

gives very wide discretion to the High Court and the Court of Session in the matter of granting 

bail. Section 439 reads as follows: 

439. (1) A High Court or Court of Session may direct— 

(a) that any person accused of an offence and in custody be released on bail, and if the 

offence is of the nature specified in sub-section (3) of Section 437, may impose any 

condition which it considers necessary for the purposes mentioned in that 

sub-section; 

(Eb) that any condition imposed by a Magistrate when releasing any person on bail be 

set aside or modified: 

Provided that the High Court or the Court of Session shall, before granting bail to a 

person who is accused of an offence which is triable exclusively by the 8 

S8. Sk. Layak v. State, 19Si Cri Lj 954 (AP). 
89. Mukeshbhai Nanubhai Pate! v. State of Gujarat, 1998 Cri Lj 194 {Guj}. 
90. San deep Jam v. NCT of Delhi, {2.000} 2 SCC 66: 2000 SCC (Cri) 316. 
91. Mohinder Kaurw State of Punjab, {2008} 4 SCC 580: (2008} 2 

SCC (Cri) 462: 2008 Cri LJ 2623. 
92. Iris, by Acr 5 of 2009 {w.e.f. 31-12-2009). 
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Court of Session or which, though not so triable, is punishable with imprisonment for life, give notice of the application for bail to the Public 

Prosecutor unless it is, for reasons to be recorded in writing, of opinion that it is not practicable to give such notice. 

(2) A High Court or Court of Session may direct that any person who has been released on bail under this Chapter be arrested and commit 

him to custody. 

A person can move the High Court or the Court of Session for bail under Section 439 only when he is in custody; and a person is said to be in custody 

within the meaning of this section when he is in duress either because he is held by the investigating agency or other police or allied authority or is under 

the control of the court having been remanded by judicial order, or having offered himself to the court’s jurisdiction and submitted to its orders by physical 

presence.
93

 

The discretion to grant bail given to the High Court and the Court of Session under Section 439 is not fettered in terms by the restrictions contained 

in Section 437, but, on principle, these restrictions should equally govern the exercise of the discretion by them under Section 439
94 95 

inasmuch as Section 

439 is in a way an expansion of Section 437.
91
 The overriding considerations in granting bail which are common both in the case of Section 437(1) and 

Section 439(1) are the nature and gravity of the circumstances in which the offence is committed; the position and the status of the accused with reference 

to the victim and the witnesses; the likelihood of the accused fleeing from justice, of repeating the offence, of jeopardising his own life being faced with a 

grim prospect of possible conviction in the case, of tampering with witnesses; the history of the case as well as its investigation and other relevant grounds, 

which in view of so many valuable factors, cannot be exhaustively set out.
96 97

 Though the discretion given by Section 439 is in a sense unfettered and is 

wide enough to allow bail in case of a non-bailable offence of the worst type, it has to be exercised judicially according to well-established principles.9/ 

Where a 93 94 95 96 97 

93. Niranjan Singh v. Prahhakar Rajaram Kharote, (1980) 2 SCC 559: 
1980 SCC (Cri) 508. 511: 1980 Cri Lj A Z 6 ; see 

discussions in Man Singh v. Ganga Singh, 1991 
Cri Lj 12S (Raj); But see also, Chinta Mani 

Tripathi v. State of U.P., 1991 Cri Lj n6z {All}. 
See also discussions in Naresh Kumar Yadav v. 
Rainndra Kumar, {2008) 

94. Ahmad Sheikh v. State, 1975 Cri LJ 81 (j&K); Swapan Banerjee v. 
State, 1972 Cri Lj 71 (Cal). 

95. Pa wan Kumar Pandey v. State of LLP., 1997 Cri LJ 2686, 2687 
(All); Kalyati Chandra Sarkar v. Rajesh Ranjan, (2004) 7 SCC 

96. Gurcharan Singh v. Stat7 (Delhi Admn.), (1978) 1 SCC 11S: 1978 

SCC (Cri) 41, 51: 1978 Cri Lj 129; Ash 

Mohammad v. Shiv Raj Singh, (2012} 9 SCC 
446; {2012} 3 SCC (Cri) 1172: 20X2 Cri Lj 4670. 
See also, Y.S. Jagan Mohan Reddy v. CBI, (2013/ 
7 SCC 439: (2013) 3 SCC (Cri? 552: 2013 Cri Lj 
2734'; CBI v. V. Vi jay Sai Reddy, (2013) 7 SCC 
452: (20x3) 3 SCC (Cri) 363: 2013 Cri LJ 

97. Ashraf Ali v. Emperor, {1915) 1(5 Cri Lj 215. 216: ILR (1915) 42 Cal 25; State v. Shaniilal, 
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judge ordered release on bail of the respective appellants on furnishing a bond but the effective release had been ordered on a future date ranging between 

6 months to i year, the Supreme Court held it pre-emptive of the duties of the court.1 The powers of the High Court in the matter of granting ball are very 

wide; even so where the offence is non-bailable, various considerations have to be taken into account before bail is granted in a non-bailable offence.
2
 

Exercise of power to grant bail to prisoners by the High Court judges while on inspection of jail came to be disapproved by the Supreme Court in 

Jasbir Singh v. State of Punjab1; the court rightly ruled that such practice may adversely affect the independence of lower judiciary. 

Although the High Court has concurrent jurisdiction with the Sessions Court to grant bail under Section 439, it is considered desirable that the 

lower court should first be moved in the matter. This is especially important because any expression of opinion by the superior court is likely to prejudice 

the trial in the lower court. Therefore, only in exceptional or special circumstances an application for bail may be directly made to the High Court.4 

As the courts granting bail have powers to set forth any condition which they consider necessary in the interest of justice, as provided under Section 

437(3}, the higher courts exercising powers under Section 439 should have the power to examine the correctness of that order in all its aspects and to 

modify or set aside any portion of the same if it is considered necessary/ 

With a view to make it more difficult for persons accused of grave offences to get released on bail by an ex parte order, and be in a position to 

hamper investigation, provision has been made that in every case where the offence is punishable with imprisonment for life, or is triable exclusively by a 

Court of Session, no court shall grant bail except after giving notice in writing of the application to the Public Prosecutor; if this is not done, reasons for 

not giving such notice are to be recorded in writing.
6
 

(e) Approver in custody not to be released on bail.—According to Section 306(4)$}, every person accepting a tender of 

pardon under 

1955 Cri Lj 12.05, 1208: AIR 1955 Raj 141; Gmcharan Singh v. State {Delhi Admn.), (1978) 1 SCC 118: 1978 SCC (Cri) 41: 1978 Cri Lj 

129; Sangappa v. State of Karnataka, 1978 Cri LJ 1567 (Kant). 

1. Dashamth Pandey v. State of Bihar, 1995 Supp (3) SCC 551: 1995 SCC (Cri) 991. 

2. State v. Jag jit Singh, (1962) 1 Cri Lj 215: AIR 19S2 SC 253. 

3. (2006) 8 SCC 294: {2006} 3 SCC (Cri) 470. 

4. Hajialisher v. State of Rajasthan, 1976 Cri LJ 1658 (Raj); see also, Chajju Ram Godara v. State of Haryana, 1978 Cri 

LJ 608 (P&H) (a decision under S. 438}; Dainy v. State of M.P., 1989 JLJ 232 referred in Manisha Nema v. State of M.P., 
{2003) 2 MPLJ 587. 

5. Rajanikanta Mehta v. State, 1975 Cri Lj 850, 851 (Ori). 

6. Note on ds. 445-59; Premchand Bansi Jadhav v. State of Maharashtra, (2012) 5 AIR Bom R 881: 2012 Bom CR (Cri) 376; 

Masood Ali Khan v. State of U.P., 2009 Cri LJ 1322 (All), 
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Section 306(1} shall, unless he is already on bail, be detained in custody until the termination of the trial. The approver by accepting the conditional pardon 

does not cease to be an accused person until he fulfils his undertaking of full and true disclosure and secures his discharge; and therefore, he, like the other 

accused persons, is to be detained in custody. 

The effect of this provision is to take away the discretion to grant bail by providing that the approver shall be detained in custody till the termination of the 

trial. The object is to protect him from the wrath of his associates whom he seeks to expose, to prevent him from the temptation of saving his companions, 

and to ensure his presence in court till the completion of the trial. However, the High Court, in the exercise of the inherent powers under Section 482, may 

release the approver on bail in exceptional circumstances to prevent the abuse of the process of the court/ 

This provision has, however, come to be re-examined in a different perspective. The Delhi High Court while appreciating the idea underlying 

Section 306(4)$} expressed its disapproval saying that but for the availability of inherent powers with the High Court to release the approver at his risk, 

the vires of Section 306(4)$) might be open to serious challenge.
7 8 

To the same effect was the decision of Rajasthan High Court.
9
 

Cancellation of bail 
According to Section 437(5), any court which has released a person on bail under sub-section (1} or sub-section (2) of Section 437 [i.e. in cases covered by 

para. 12.4(a), (£?), (bb), and para. 12.3(c)] may, if it considers it necessary to do so, directs that such person be arrested and committed to custody. 

The power to cancel bail has been given to the court and not to a police officer. Secondly, the court which granted the bail can alone cancel it.
10
 The 

bail granted by a police officer cannot be cancelled by the Court of a Magistrate. For cancellation of the bail in such a situation, the powers of the High 

Court or Court of Session under Section 439 will have to be invoked. 

Rejection of bail when bail is applied for is one thing; cancellation of bail already granted is quite another. It is easier to reject a bail application in a 

non-bailable case than to cancel a bail granted in such a case. Cancellation of bail necessarily involves the review' of a decision already made and can by 

and large be permitted only if, by reason of supervening circumstances, it would be no longer conducive to a fair trial to 

7. A.L. Mahra v. State, 1958 Cri IJ 41.3: AIR 1958 Punj 72; Bangaru Laxman v. 

State, ILR (2012] 2 Del 102. See also, Smithlal v. 

8. frem Chand v. State, 1985 Cri IJ 15 34 (Del). 

9. Noor Taki v. State of Rajasthan, 1986 Cri Lj 1488 (Raj). 

10. See, Narendra K. Amin v. State of Gujarat, {2008) 13 SCC 584: (2009) 3 SCO (Cri.) 813. 

12.5 
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allow the accused to retain his freedom during the trial.11 However, bail granted illegally or 

improperly by a wrong and arbitrary exercise of judicial discretion can be cancelled even if there 

is absence of supervening circumstances.1" Such a case can be appealed against rather than 

seeking cancellation.13 If there is no material to prove that the accused abused his freedom the 

court may not cancel the bail.14 

It has also been held that an order of bail granted by a Magistrate can be challenged under 

the revisional jurisdiction of the High Court. As regards the difference between an application 

for cancellation of bail and revisional application the court pointed out that while in the former 

case the basic postulate is that the order was valid when it was passed, but that on account of 

supervening circumstances it needed to be varied or modified or cancelled, in the latter case of 

revision application the grievance is that the order was bad from its inception.15 

This view came to be dissented from by the Allahabad High Court which hold the view that 

an order granting bail being an interlocutory order cannot be challenged under the revisional 

jurisdiction of the Sessions Court or High Court.16 17 18 It has relied upon the Supreme Court 

decisions in Amur Nath v. State of Haryana171, Madhu bimaye v. State of Maharashtra1 and its 

own Division Bench decision in Bhola v. State of U.P.19 

The Bombay High Court has also relied upon these Supreme Court decisions to arrive at the 

contrary conclusion referred to above.20 Having 

11. State (Delhi Admn.) v. Sanjay 

Gandhi, (1978) 2 SCC 411: 1978 SCC (Cri) 

223, 2.30-31: 1978 Cri Lj 952; see also, 

Khagendra Nath Bayan v. State of 

Assam, 19S2 Cri LJ 2109 (Gau); see also, 

observations in R. Shakuntala v. 

Roshanlal Agarwal, 1985 Cri Lj 68 

(Bom); Bhola Nath Das v. State, 1991 

Cri LJ 1422 (Cal). See also observations in 

Prakash Kadam v. Ramprasad 

Vlshwanath 

12. Baiktmthanat6 Dalai v. Buifa, 1991 Cri LJ 

203 (Ori); State; of Maharashtra v. 

Anand Chintaman Dighe, (1991) 3 

SCC 209: 1991 SCC (Cri) 500: 1991 Cri LJ 1945; 

Mahendra Singh v. State of U.P., 1997 

Cri LJ 4099 (Alt); Masook All v. State of 

Punjab, 1996 Cri LJ 784 (PScH); State of 

U.P. v. Anoop Kumar Mishra, 1994 

Cri LJ 

13. Ash Mohammad v. Shiv Raj 

Singh, (2012) 9 SCC 446: (2012) 3 SCC 

(Cri) 1172: 2or2 Cri LJ 4670 14. Parakshita Pradhan v. Bairagi Pradhan, 1991 

Cri LJ 1519 (Ori). 15. R. Shakuntala v. Roshanlal 

Agarwal, 1985 Cri Lj 68 (Bom). See also, 

Subodh Kumar Yadav v. State of 

Bihar, {2009) 14 SCC 638: (2010) 2 SCC (Cri) 

200; Man;it Prakash v. Shobha Devi, 

{2009} 13 SCC 7S5: {2010) r SCC (Cri) 1260: 200S 

Cri Lj 390S; Curia, Sway am Sevi 

Sansthan v. State of U.P., (2009) 15 

SCC 75: (2010) 2 SCC (Cri) 275: 2010 Cri Lj 1433; 

Virender Prasad Si?7gh v. Rajesh 

16. State of U.P. v. Karam Singh, 1988 Cri Lj 1434 

(All). 17. Amur Nath v. State of Haryana, 

(1977) 4 SCC 137: 1977 SCC (Cri) 5S5: 1977 Cri 

LJ 1891: AIR 1977 SC 2185. 18. {1977) 4 SCC 551: 1978 SCC (Cri) 10: 1978 Cri LJ 165. 

19. 1979 Cri Lj 718 (AEl). 

20. R. Shakuntala v. Roshanlal 

Agarwal, 19S5 Cri LJ 68 (Bom); see also, 

Prashant Kumar v. Mancharlal 

Bhagatram Bhatia, 1988 Cri 
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regard to the purpose behind the enactment of Section 397, the Bombay High Court decision appears to be persuasive* 

The issue of cancellation of bail can arise only in a criminal case, but as it is only an 

incidental matter, it is not required to be proved beyond reasonable doubt.21 

The court has been given power and discretion to cancel the bail, but the section does not give any guidance as to when and how the discretion is to 

be exercised. In Public Prosecutor v. George Williams22, the Madras High Court pointed out five cases where a person granted bail may have 

the bail cancelled and be recommitted to jail: i) where the person on bail, during the period of the bail, commits the very same offence for which he is being 

tried or has been convicted, and thereby proves his utter unfitness to be on bail; u) if he hampers the investigation as will be the case if he, when on bail, 

forcibly prevents the search of places under his control for the corpus delicti or other incriminating things; in) if he tampers with the evidence as by 

intimidating the prosecution witnesses, interfering with the scene of the offence in order to remove traces or proofs of crime, etc.; iv) if he runs away to a 

foreign country, or goes underground, or beyond the control of his sureties; and v) If he commits acts of violence, in revenge, against the police and the 

prosecution witnesses and those who have booked him or are trying to book him. 

The fact that before an order (releasing the accused on bail) was passed under Section 167(2} the bail petitions of the accused were dismissed on 

merits, is not relevant for the purpose of taking action (cancellation of bail) under Section 437(5). Nor is it a valid ground that subsequent to release of the 

accused persons under Section 167(2) a challan was filed by the police.
23

 

According to Section 439(2) a High Court or a Court of Session may direct that any person who has been released on bail under Chapter XXXIII of the 

Code (which gives provisions as to bail and bonds) be arrested and committed to custody. The powers of cancellation given to these higher courts are quite 

wide. Whether the offence was bailable or non-bailable is immaterial,24 also whether the bail was granted by a police officer or a court is not material. 

However, the power is to be used judicially having regard to all the facts and circumstances of the case.
25

 

21. State v. Sanjay Gandhi. (1978) 2 SCC 411: 1978 SCC (Cri) 223, 231: 1978 Cri LJ 952. 

22. 1952 Cri L] 213, 214: AIR 1951 Mad 1042; see also, Bachehu Lai v. 

State, {1951} 52 Cri LJ 505 (All). 

23. Bashir v. State of Haryana, (1977) 4 SCC 410: 1977 SCC (Cri) 608, 

612: 1978 Cri LJ 173, 176. See also, Aslam Babalal Desai v. 

State of Maharashtra, (1992) 4 SCC 272: 1992 SCC (Cri) 870. 

24. Madhab Chandra Jena v. State of Orissa, 1988 Cri LJ 608 (Ori). 

25. See observations in Imamuddhi v. Ayub Khan, 1984 Cri LJ 117 

(Raj); Madhab Chandra Je?ya v. State of Orissa, 
1988 Cri LJ 608 (Ori); Kashmeri Devi v. Delhi Admn., 
1988 Cri LJ 1649 (Del); 
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Under Section 439(2), a High Court may commit a person released on bail under Chapter XXXIII of the Code by any court including the Court of 

Session to custody, if it thinks appropriate to do so. However, a Court of Session cannot cancel a bail which has already been granted by the High Court 

unless new circumstances arise during the progress of the trial after an accused person has been admitted to bail by the High Court. Nor has the Sessions 

Court the power to pass an interim order of cancellation of bail.
26 

If, however, a Court of Session had admitted an accused person to bail, the State has two 

options. It may move the Sessions Judge if certain new circumstances have arisen which were not earlier known to the State and to that court. The State 

may as well approach the High Court being the superior court under Section 439(2) to commit the accused to custody. When, however, the State is 

aggrieved by the order of the Sessions Judge granting bail and there are no new circumstances that have cropped up except those already existed, it is futile 

for the State to move the Sessions Judge again and it is competent in law to move the High Court for cancellation of bail.27 

There is no absolute bar against an informant to move for cancellation of bail under Section 439(2). “Yet the considerations which weigh with the 

court to exercise powers at the instance of a private person are, besides the factors necessary to be considered when the application is made by the State, 

the additional factors of whether the order granting bail has resulted in gross miscarriage of justice, is wholly an abuse of the process of law and whether 

there is any real threat or risk to the informant or his party due to the accused being at large.”
28

 

The Supreme Court has categorically ruled that the High Court’s power under Section 439(2) could be exercised not only at the instance of the State 

or the Public Prosecutor.
29

 The court’s observations are self- explanatory. It said: 

It is not disputed before us that the power so vested In the High Court can be invoked either by the State or by any aggrieved party. Nor is it 

disputed that the said power can be exercised suo motu by the High Court.50 

12.6 Anticipatory bail 
(a) Object.—Section 438 makes a provision enabling the superior courts to grant anticipatory bail. i.e. a direction to release a person on bail 

issued 

26. Yunus Hussain Rathod v. Collector of 
Customs, 1991 Cri Lj 437 
27. Gurcharan Singh v. State (Delhi 

Admn.), {1978) r SCC 11S: 1978 SCC (Cri) 

41, 47: 1978 Cri Lj 12.9. 28. Prafulla Kumar Pradban v. 

Pabanesiuar Subudbi, 1989 Cri Lj 

2,016 (Ori); see also, Masook Ali v. 

State of Punjab, 1996 Cri LJ 

29. R. Rathinam v. State, (2000) 2 SCC 391: 2000 SCC 

(Cri) 958. 

30.Ibid, 394. 
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even before the person is arrested. The Law Commission considered the 

need for such a provision and observed; 

The necessity for granting anticipatory bail arises mainly because 

sometimes 

influential persons try to implicate their rivals in false causes for the 

purpose 

of disgracing them or for other purposes by getting them detained in jail 

for 

some days. In recent times, with the accentuation of political rivalry, this 

ten- 

dency is showing signs of steady increase. Apart from false cases, where 

there 

are reasonable grounds for holding that a person accused of an offence is 

not 

likely to abscond, or otherwise misuse his liberty while on bail, there 

seems 

no justification to require him first to submit to custody, remain in prison 

for 

some days and then apply for bail.
31
 

In its subsequent report the Law Commission expressed the view that the 

power to grant anticipatory bail should be exercised in very exceptional 

case. The Commission further observed: 

In order to ensure that the provision is not put to abuse at the instance of 

unscrupulous petitioners, the final order should be made only after notice 

to 

the Public Prosecutor. The initial order should only be an interim one. 

Further, 

the relevant section should make it clear that the direction can be issued 

only 

for reasons to be recorded, and if the court is satisfied that such a 

direction is 

necessary in the interests of justice.32 

Section 438 reads as follows: 

438.33 [(1) Where any person has reason to believe that he may be arrested 

on 

accusation of having committed a non-bailable offence, he may apply to 

the 

High Court or the Court of Session for a direction under this section that 

in 

the event of such arrest he shall be released on bail; and that Court may, 

after 

taking into consideration, inter alia, the following factors, namely:— 

(/) the nature and gravity of the accusation; 

31. 41st Report, p. 321, para. 39.9. 

32. 48th Report, p. 10, para. 31. 

33. Subs, by Act 25 of 2.005, S. 38. 

Direction for grant of bail to 

person apprehending arrest 
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with a copy of such order to be served on the Public Prosecutor and the Superintendent of Police, with a view to give the Public Prosecutor a 

reasonable opportunity of being heard when the application shall be finally heard by the Court. 

(i-B) The presence of the applicant seeking anticipatory bail shall be obligatory at the time of final hearing of the application and passing of 

final order by the Court, if on an application made to it by the Public Prosecutor the Court considers such presence necessary in the interest of 

justice.] 

(a) When the High Court or the Court of Session makes a direction under sub-section (i), it may include such conditions in such directions in 

the light of the facts of the particular case, as it may think fit, including— 

{/) a condition that the person shall make himself available for interrogation by a police officer as and when required; 

(«) a condition that the person shall not, directly or indirectly, make any inducement, threat or promise to any person acquainted with the facts 

of the case so as to dissuade him from disclosing such facts to the Court or to any police officer; 

(Hi) a condition that the person shall not leave India without the previous permission of the court; 

(iv) such other condition as may be imposed under sub-section (3) of Section 437, as if the bail were granted under that section. 

(3) If such person is thereafter arrested without warrant by an officer in charge of a police station on such accusation, and is prepared either at 

the time of arrest or at any time while in the custody of such officer to give bail, he shall be released on bail; and if a Magistrate taking cognizance of 

such offence decides that a warrant should issue in the first instance against that person, he shall issue a bailable warrant in conformity with the 

direction of the Court under sub-section (1). 

Under the revised section the prosecution gets maximum opportunity for presenting its case before the grant of anticipatory bail. The factors that go into 

the decision of the court have been spelt out dearly in the section. 

(b) Meaning.—The words “anticipatory bail” are not found in Section 438 or in its marginal note. In fact “anticipatory bail” is a misnomer as it is 

not bail presently granted in anticipation of arrest. When the court grants “anticipatory bail”, what it does is to make an order that in the event of arrest, a 

person shall be released on bail. Manifestly there is no question of release on bail unless a person is arrested, and, therefore, it is only on arrest that the 

order granting “anticipatory bail” becomes operative.
34

 The section, however, makes no distinction whether the arrest is apprehended at the hands of the 

police or at the instance of the Magistrate. The issuance of warrant by the Magistrate against a person justifiably gives rise to such an apprehension and 

well entitles a 

34. Balchand jam v. State of 

M.P., {1976) 4 SCC 572: 1976 SCC 

{Cri} 689, 693; 1977 Cri Lj 223. 
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person to make a prayer for “anticipatory bail”.
35

 Issuance of a summon for appearance also entitles an accused to apply for “anticipatory bail”.
36 37 38

 

It has also been held that “anticipatory bail” cannot be granted to a person to do something which is likely to be interpreted as commission of a 

crime even if the offender intended it as something in exercise of his rights.
3/ 

The expression “anticipatory bail” is a convenient mode of conveying that it 

is possible to apply for bail in anticipation of arrest.
3S 38

 The distinction between an ordinary order of bail and an order of “anticipatory bail” is that 

whereas the former is granted after arrest and, therefore, means release from the custody of the police, the latter is granted in anticipation of arrest and is, 

therefore, effective at the very moment of arrest.
39

 

{c) Concurrent jurisdiction of High Court and Sessions Court.— According to Section 438(1) an application for 

“anticipatory bail” can be made to the High Court or Court of Session; however, normally it is to be presumed that the Court of Session would be first 

approached for the grant of “anticipatory bail” unless an adequate case is made out for straightaway approaching the High Court directly without first 

coming before the Court of Session.
40

 The Full Bench of the Allahabad High Court has, however, taken the view that a bail application under Section 438 

may be moved in the High Court without the applicant taking recourse to the Court of Session.41 If the application filed in the Court of Session for 

“anticipatory bail” is rejected, the applicant can again approach the High Court under Section 438(1) as there is no bar to do so.
42

 As bails are against arrest 

and detention, an appropriate court within whose jurisdiction the arrest takes place or is apprehended or is contemplated will also have jurisdiction to 

grant bail to the person concerned. Therefore, the High Court or the Court of Session having jurisdiction over the place where the arrest is apprehended 

by the applicant has jurisdiction to entertain application for “anticipatory bail”, even though the first information report (FIR) might have been registered 

at a place within the jurisdiction 

35. Puran Singh v. Ajit Singh, 1985 Cri Lj 897 (P&H); Sk. Kasim v. 

State, 1986 Cri Lj 1303 {AP); Akhalaq 

Ahmed F. Patel v. State of 

Maharashtra, 1998 Cri LJ 3969 (Bom); see 

also observations in 
36. P.V. Narasimha Rao v. State, 1977 CriLJ 961 (Dei). 

37. Thayyanbadi Meethal Kunhiraman v. S.L of Police, 1985 Cri LJ mi 

(Ker). 38. Padma Charan Panda v. S. Ram Mohan Rao, 1987 Cri LJ 92.3 (Ori). 

39. Gurbaksb Singh Sibbia v. State of Punjab, {1980) 2 SCC 565: 

1980 SCC (Cri) 465, 474-75: 1980 Cri Lj 1125. 

40. Chkajju Ram v. State of Haryana, 1978 Cri LJ 608 (P&H); 

Hajialisher v. State of Rajasthan, 1976 Cri Lj 1658 (Raj). 

41. Onkar Nath Agarwal v. State, 1976 Cri 

Lj 1142, 1145 (Ail) (FB); Y. Chendrasekhara 

Rao v. Y.V. Kamala Kumari, 1993 Cri LJ 

3508 

42. Jagannath v. State of Maharashtra, 1981 Cri LJ r8o8 (Bom); but 

set: contra, Amiya Kumar Sen v. State of 

W.B., 1:979 Cri Lj 288 (Cal); see also, Devidas 

Raghu Naik v. State, 1989 Cri Lj 252 
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of another High Court or Court of Session.
43

 The opinions expressed by the Supreme Court in some cases seem to favour the view that the question of 

granting “anticipatory bail” to any person who is allegedly concerned with the offence must for all practical purposes be considered by the courts within 

whose territorial jurisdiction such offences could have been perpetrated.
44

 

(d) Reasonable apprehension of arrest for a non~bailable offence.— Section 43SU) confers on the High 

Court and the Court of Session the power to grant “anticipatory bail” if the applicant has reason to believe that he may be arrested on the accusation of 

having committed “a non- bailable offence”. 

If the offence is non-bailable, it is immaterial for the purpose of Section 438 whether the offence is cognizable or non-cognizabie,
45

 or whether it is 

one under the IPC or under any other law like the Customs Act, 196a.
46 

“Anticipatory bail” was granted by the Karnataka High Court to the accused who 

was apprehending arrest by forest officials.
47

 There is no restriction on granting “anticipatory bail” merely because the alleged offence is one punishable 

with death or imprisonment for life.48 

Section 438 does not require that the offence in respect of which the “anticipatory bail” is asked for has been registered with the police. The filing of 

FIR is not a condition precedent to the exercise of the power under Section 43s.
49

 The imminence of a likely arrest founded on a reasonable belief can be 

shown to exist even if an FIR is not yet filed.
50

 

The use of the expression “reason to believe” shows that the belief that the applicant may be so arrested must be founded on reasonable grounds. 

Mere “fear” is not “belief” for which reason it is not enough for the applicant to show that he has some sort of a vague apprehension that someone 

43. Pritam Singh v. State of Punjab, 

1980 Cri LJ .1174 (Del); B.R. Sinha v. 

State., 1982 Cri Lj 61, 63 (Cal); see also, 

Syed Zafntl Hassan v. State, 1986 

Cri I.J 605 (Pat); Pradeep Kumar 

Soni v. State ofM.P., 1990 Cri LJ 

2055 (MP); Jodha Ram v. State of 

Rajasthan, 1994 Cri Lj 1962 (Raj); But 

see contra, Harjit Singh v. Union 

of India, 1994 Cri Lj 3134 (P&H) and 

apparently approving 

44. Salauddin Abdulsamad Shaikh v. 

State of Maharashtra, (1996) I SCC 

667: 1996 SCC (Cri) 198: 1996 Cri LJ 1568; 

State of Assam v. Brojen Gogol, 

(1998} 1 SCC 397: 1998 SCC (Cri) 403; 

R.K. Krishna Kumar v. State of 

Assam, (1998) r SCC 474: 1998 SCC (Cri) 

406; 

45. Suresk Vasudeva v. State, 1978 Cri 

LJ 677 (Del). 46. E. Joseph v. Collector of 

Customs, 1982 Cri LJ 559 (Mad); 

also see, B. Kuppa Naidu v. 

State, 1986 Cri Lj 561 (AP). 

47. Shankar Nayak v. State of 

Karnataka, 1991 Cri LJ 1468 (Kant); but 

see contra by the same judge, 

Gaffarsab v. State of 

48. Gurbaksk Singh Sibbia v. State 

of Punjab, {1980} 2 SCC 565: 1980 SCC 

(Cri) 465, 4S3: 1980 Cri Lj 1125. 49. Suresh Vasudeva v. State, 1978 Cri 

LJ 677 (Del). 50. Gurbaksb Singh Sibbia v. State 

of Punjab, (1980) 2 SCC 565: 1980 SCC 

(Cri) 465, 490: 1980 Cri Lj 1125. 
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is going to make an accusation against him, in pursuance of which he may be arrested. The grounds on which the belief of the applicant is based that he 

may be arrested for a “non-bailable offence” must be capable of being examined by the court objectively, because it is then alone that the court can 

determine whether the applicant has reason to believe that he may be so arrested.
M

 But in this determination the complainant does not have the right to 

argue against the grant of “anticipatory bail” as in all probability- such a complainant would be swayed with emotions to seek revenge.
51 52

 However, the 

court's decision has to be a balanced one.51 52 53 54 55 

If the apprehension of a person as mentioned above continues even at the stage of committal court proceedings, there is nothing in Section 43 S to 

debar such person from applying for “anticipatory bail” in case of his apprehended commitment under custody. On such an application the High Court or 

the Court of Session may pass an order under Section 438 directing the committing Magistrate not to commit the person in custody to the Court of 

Session.
54 55

 

{<e} Wide discretion in granting anticipatory bail.—The words “may, if it thinks fit” used in Section 438(1) and the absence of any 

specific restraints on the exercise of the power to grant “anticipatory bail” clearly indicate that the legislature intended to confer and has in fact conferred 

very wide discretion on the High Court and the Court of Session to grant “anticipatory bail”. These courts in the exercise of their judicial discretion can 

grant “anticipatory bail” if they consider it fit to do so on the particular facts and circumstances of the case and on such conditions as the case may 

warrant. Similarly, these courts are free to refuse bail if the circumstances of the case so warrant, on considerations similar to those mentioned in Section 

437 or which are generally considered to be relevant under Section 439 of the Code.-'
0
 

In this connection the Supreme Court has observed: 

In regard to anticipatory bail, if the proposed accusation appears to stem not from motives of furthering the ends of justice but from some ulterior 

motive, the object being to injure and humiliate the applicant by having him arrested, a direction for the release of the applicant on bail in the event 

of his arrest would generally be made. On the other hand, if it appears likely, considering the antecedents of the applicant, that taking advantage of 

the order of anticipatory bail he will flee from justice, such an order would not be made. 

51. Ibid, 489. 

52. Jndu Bala v. Delhi Admn., 1991 Cri LJ 1774 (Del). 

53. Mohd. Mazafar Hossain v. State of Orissa, 1990 Cri LJ 1024 

(Ori); also see. Sagan Kumar v. State, 1991 Cri Lj 645 (Del); V. 

54. RamsewaS v. State of M.P., 197 9 Cri LJ 1485 (M P); but see contra, Rewat 

Dan v. State of Rajasthan, 1975 Cri Lj 691 (Raj); also see, Padma 

Charan Panda v. S. Ram Mohan Rao, 1987 Cri 

55. Gurhaksh Singh Sihbia v. State of Punjab, (1980) 2 SCC 565: 

1980 SCC (Cri) 465, 480: 1980 Cri LJ 1125. 
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But the converse of these propositions is not necessarily true. That is to say, it cannot be laid down as an inexorable rule that anticipatory bail cannot 

be granted unless the proposed accusation appears to be actuated by mala fides; and, equally, that anticipatory bail must be granted if there is no 

fear that the applicant will abscond. There are several other considerations, too numerous to enumerate, the combined effect of which must weigh 

with the court while granting or rejecting anticipatory bail. The nature and seriousness of the proposed charges, the context of the events likely to lead 

to the making of the charges, a reasonable possibility of the applicant’s presence not being secured at the trial, a reasonable apprehension that 

witnesses will be tampered with and ‘the larger interests of the public or the State’ are some of the considerations which the court has to keep in mind 

while deciding an application for anticipatory bail.
56

 

Though the applicant in order to succeed must make out a case for the grant of anticipatory bail under Section 43 8, that section does not require him to 

make out a “special case”.37 The discretion in granting “anticipatory bail” is undoubtedly to be exercised with care and circumspection, but then it will not be 

correct to say that the power to grant anticipatory bail must be exercised in exceptional cases only.
3
"

8
 

In Balchand Jain v. State o/~M.P.
59

, a three-judge Bench, considering the question whether an order of “anticipatory bail” can be competently 

made by a Court of Session or a High Court under Section 438 in case of offences falling under Rule 184 of the Defence and Internal Security of India Rules, 

1971 made under the Defence and Internal Security of India Act, 1971, explained the object sought to be achieved by Section 438 and held that Section 438 of 

the Code is an extraordinary remedy and should be resorted to only in special cases. It would be desirable if the court before passing an order under Section 

438 of the Code issues notice to the prosecution to get a clear picture of the entire situation, and that in cases covered by Rule 184 of the Rules the court 

exercising power under Section 436 or Section 438 of the Code has got to comply with the conditions mentioned in clauses {a) and (b) of Rule 184; and 

only after the court has complied with those conditions that an order under any of these section of the Code in respect of such offences could be passed. It is 

also manifest 

56. Ibid. 

57. Ibid, 484 [SCC (Cri)]. See also. State of 

Maharashtra v. Mohd. Sajid 

Husain Mohd. 5. Husain, (zoo8) 1 

SCC z 13: (zoo8) 1 SCC (Cri) 176; Rajeevan 

v. State of Kerala, Z009 Cri Lj 1031 

(Ker). 

58. Gurbaksh Singh Sibbia v. State of 

Punjab, {1980} z SCC 565: 1980 SCC (Cri) 

465, 474-75: 1980 Cri LJ XIZ5; see also, 

Pokar Ram v. State of Rajasthan, 

{1985) z SCC 597: 1985 SCC (Cri) Z97; 

Samunder Singh v. State of 

Rajasthan, (1987) 1 SCC 466: 1987 SCC 

(Cri) 189: 1987 Cri Lj 705 in which the 

Supreme Court criticised the liberal attitude 

of the High Court in granting 

59. (1976) 4 SCC 57Z . 
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that the conditions imposed by Section 437(1) are implicitly contained in Section 438. 

“Anticipatory bail” may not necessarily be refused merely on the ground that a legitimate case for remand of the offender to the police custody 

under Section 167(2,) is made out by the investigating agency.
60

 Persons accused of economic offences and atrocious crimes are not given anticipatory bail 

by the courts.
61 62

 It has, however, been held by the Madras High Court that a third party could be allowed to be heard against grant of anticipatory bail to 

62 

a person. 

The view taken by some High Courts that the limitations imposed in Section 437 on granting of bail are implicit in Section 438 and must be read 

into it, has been rejected by the Supreme Court and is no longer good law* for the purpose of canalising the discretion in granting anticipatory bail.
63

 

If an application for “anticipatory bail” is made to the High Court or the Court of Session, it must apply its own mind to the question and decide 

whether a case has been made out for granting such relief. It cannot leave the question for the decision of the Magistrate under Section 437, as and when 

an occasion arises.64 65 

The court while granting anticipatory bail should record reasons for doing 

so. 
65 

(f) Anticipatory bail with conditions.—The High Court or the Court of Session, while granting anticipatory bail may impose 

conditions as mentioned in Section 438(2}. The conditions mentioned in that sub-section are only illustrative and the court may impose other 

conditions,66 if it thinks fit, with a view to strike a balance between the individual’s right to personal freedom and the investigational rights of the police. 

For instance, the court may direct that the applicant should surrender himself to the police for a brief period if a discovery is to be made under Section 27, 

Evidence Act, or that he should be deemed to have surrendered himself 

60. Gurbaksh Singh Sibbia v. State of 

Punjab, (1980} 2 SCC 565: 1980 SCC (Cri) 465, 

474-75: 1980 Cri Lj 112,5. 
61. Ameer Deen Habib v. Enforcement 

Directorate, 1997 Cri Lj 4581 (Bom); 

Dukbisbyam Benupani v. Arun Kumar 

Bajorta, {1998} 1 

62. P.S. Saravanabhavanandam. v. S. Murugaiyyan, 1986 Cri LJ 1540 (Mad). 

63. Gurbaksh Si?igh Sibbia v. State of 

Punjab, (1980) 2 SCC 565; T9 80 SCC (Cri) 465, 

474-75: 1980 Cri Lj 1125; see also, Baldevbbai 

Natvarlal Barot v. State of Gujarat, 1982 

Cri LJ 508 (Guj): LY. 

64. Ghrbaksh Singh Sibbia v. State ofPunjab, 

(19 80) 2 SCC 565:1980 SCC (Cri) 465, 489-90: 1980 

Cri Lj 1125. 65. State of Maharashtra v. Vishwas 

Shripati Patil, 1978 Cri LJ 1403 (Bom). See also, 

State of Maharashtra v. Dbanetidra 

Shriram Bhurle, {2009) 11 SCC 541: (2008) 3 SCC 

(Cri) 1480: 2009 Cri LJ 1546; Suresh Kumar 

Somabhai Rana v. Asbok Kumar 

Haraklal Mittal, (2009) 14 SCC 292: (2010) 1 

SCC (Cri) 1373; Masroor v. 

66. Suresh Vasudeua v. State, 1978 C ri LJ 677 (De l). 
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if such a discovery is to be made. But seizure of passport and return of dowry articles, etc. in a case came to be disapproved.67 In certain cases the courts 

resorted to preventing arrest till the accused’s request for anticipatory bail was considered. This practice is not appreciated.
68

 While granting anticipatory bail 

the court may direct that the order of anticipatory bail will remain in operation only for a week or so until after the filing of the FIR in respect of the matters 

covered by the order. The applicant in such cases may be directed to obtain an order of bail under Section 437 or Section 439 within a reasonably short 

period after the filing of the FIR as aforesaid.
69

 

Fiowever, the court granting “anticipatory bail” cannot direct that the direction to be released on bail shall be operative only after some specified days 

after the arrest. Because the effect of such an order would be to disable the applicant from applying for regular bail under Section 437 immediately after his 

arrest, before the period mentioned in the order is over. Section 438 does not entitle the court to override the provisions of Section 437 and to stay for a 

certain period of time the right of the applicant to apply for and to obtain his release on bail.
70

 

(g) No “blanket order” of anticipatory bail.—If a direction is issued under Section 438(1) to the effect that the applicant shall be 

released on bail “whenever arrested for whichever offence whatsoever”, such a direction would amount to a “blanket order” of anticipatory bail, an order 

which serves as a blanket to cover or protect any and every kind of allegedly unlawful activity, in fact any eventuality, likely or unlikely regarding which no 

concrete information can possibly be had. Such a “blanket order” of anticipatory bail is not contemplated by Section 438 as that section requires that the 

applicant must have reasonable grounds to believe that he might be arrested for having committed a non-bailable offence. Moreover, such a “blanket order” 

would cause serious interference with both the right and duty of the police in the matter of investigation. Such an order would become a charter of 

lawlessness and a weapon to stifle prompt investigation into offences which could not possibly be predicated when the order was passed. Therefore, the 

Supreme Court has held that a “blanket order” of anticipatory bail should not generally be passed and 

67. See, Mohinder Kaur v. State 
ofPunjab, (200S) 4 SCC 580: (2,008) 

2 SCC (Cri) 462: 2008 Cn IJ 2625. 

68. Phulla Dass v. State of Punjab, 1998 

Cri LJ 157 (P&H); Dukhishyam 

Benupani v. Arttn Kumar Bajoria, 
(199S) x SCC 52: 1998 SCC (Cri) 261. See also, 

Rashmi Rekba Thatoi v. State of 
69. Gurbaksb Singh Sibbia v. State of 

Punjab, (1980) 2 SCC 565: 1980 SCC (Cri) 465, 

491: 1980 Cri LJ 1125. But see observations of 

the Supreme court in Siddharam 

Satlmgappa Mhetre v. State of 

Maharashtra, (2011) r SCC 694, 73 8, para. 

122: (2011) 1 SCC (Cri) 

70. G.V. Prabhit v. State, 1975 Cri LJ 1339, 1340 

(Goa JCC). 

https://t.me/LawCollegeNotes_Stuffs



Anticipatory Bail 323 

that the court which grants anticipatory bail must take care to specify the offence or offences in respect of which alone the order will be effective/
1
 

(/?} Interim order and notice to Public Prosecutor.—Section 438 does not require that a notice be given to the Public 

Prosecutor before the application for anticipatory bail is considered by the court and legally it is possible to pass an ex parte order of anticipatory bail. But 

ordinarily an order of anticipatory bail should not be passed without issuing notice to the prosecution and giving it an opportunity to oppose the 

application for anticipatory bail/2 But in case there are circumstances justifying the making of an ex parte interim order and such an order is passed, a 

short dated notice should be issued to the prosecution and the question of bail should be re-examined in the light of the respective contentions of the 

parties. The ad interim order too must conform to the requirements of the section and suitable conditions be imposed on the applicant even at that 

stage.''3 

(2) No anticipatory bail after arrest.—Section 438 cannot be invoked after the arrest of the accused. The grant of “anticipatory 

bail” to an accused who is under arrest involves contradiction in terms, insofar as the offence or offences for which he is arrested are concerned. After 

arrest, the accused must seek his remedy under Section 437 or Section 439 if he wants to be released on bail in respect of the offence or offences for which 

he is arrested.
71 72 73 74

 

(/"} Bail to be effective till the conclusion of the trial.—There is nothing in Section 438 to suggest that the order of 

anticipatory bail shall be effective up to a particular stage or till the filing of the challan. As soon as a person is enlarged on bail on the directions of 

anticipatory bail order, it would be deemed by implication as if the bail was granted under Section 437(1). Consequently, the bail shall be effective till the 

conclusion of the trial, unless it is cancelled by the court taking action under Section 437(5) or under Section 439(a) of the Code on the grounds known to 

law, and filing of challan in the court is by itself no ground to cancel the bail.
7
-'’ 

In this context it may be noted that the Supreme court in the Mhetre case71 72 73 74 75 76 
disapproved the practice of smaller Benches making 

observations 

71. Gurbaksh Singh Sibbia v. State of Punjab. (1980) 2 SCC 565: 
1980 SCC (Cri) 465, 474-75: i9So Cri Lj 112.5; see also, 

72. Balcha?idJain v. State ofM.P., (1976 ) 4 SCC 572:1976 SCC (Cri) 689: 1977 Cri Lj 225. 

73. Gurbaksb Singh Sibbia v. State of Punjab, (1980) 2 SCC 565: 

1980 SCC {Cri} 465, 491: 1980 Cri LT 1125. 

74. Ibid. 

75. Ramsewak v. State ofM.P., 1979 Cri LJ 1485, 1490 (MP); see 

observations in K.L. Verma v. State, (1998) 9 SCC 548: 1998 SCC (Cri) 

1031; Natturasu v. State, 1998 Cri Lj 1762 (Mad); C.H. 

76. Siddharam Satlingappa Mhetre v . StaLe 

ofMaharashtra, (2011) 1 SCC 694: {2011) 1 SCC (Cri) 514: 2011 Cri Lj 

3905. 
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that anticipatory bail should be of limited duration and ordinarily on expiry of the duration, the court granting anticipatory bail should leave it to the 

regular court to deal with the matter. The Supreme Court found that this view runs counter to the views expressed in Gurbaksh Singh Sibbia 

v. State of Punjab77
 (Sibbia). 

However, it may be noted that the Sibbia decision itself gave scope for the practice of smaller Benches, for the Supreme Court therein observed: 

Should the operation of an order passed under Section 438(1) be limited in point of time? Not necessarily. The court may, if there are reasons for 

doing so, limit the operation of the order to a short period until after the filing of an FIR in respect of the matter covered by the order. The applicant 

may in such cases be directed to obtain an order of bail under Section 437 or 439 of the Code within a reasonably short period after the filing of the 

FIR as aforesaid. But this need not be followed as an invariable rule. The normal rule should be not to limit the operation of the order in relation to a 

period of time.
78

 

It seems that anticipatory bail is only to avoid the inconvenience of the accused who has not yet been investigated. If, later on, a prima facie case is 

found he is to be under the custody of the trial court by way of regular bail order from it. 

{k) Cancellation of anticipatory bail—Neither Section 438 nor any other section in the Code makes any clear provision as to 

whether the order granting anticipatory bail can be cancelled even before the regular bail is actually granted. However, it has been held that when Section 

438 permits the making of an order and the order is made for granting anticipatory bail, it is implicit that the court making such an order is entitled upon 

appropriate consideration to cancel or recall the same.79 80 81 Anticipatory bail granted to a husband in a case allegedly involving dowry death came to be 

cancelled by the Madhya Pradesh High Court80 81 following the Supreme Court decision not to grant anticipatory bail to persons involved in dowry death 

cases as a matter of course. 

(/) Anticipatory bail in the absence of Section 438.—So far as the State of Uttar Pradesh is concerned, Section 438 has been 

omitted from the Code by Section 9, U.P. Criminal Procedure Code (Amendment) Act, 1976. The repealing of Section 438 coupled with the delay in the 

disposal 

77. (1980) 2 SCC 565: 1980 SCC (Cri) 465, 474-75: 1980 Cri Lj 112,5. 

78. Ibid, 465, 491 [SCC (Cri)]. 

79. State of Maharashtra v. Vishwas Shripati Patti, 1978 Cri Lj 1403, 1405 (Bom); 

Suresh Vasudeva v. State, 1978 Cri LJ 677, 682 (Dei); see, Directorate of 

Enforcement v. P.V. Prabhakar Rao, (1997) 6 SCC 647: 1997 SCC (Cri) 978: 1997 Cri LJ 

4654; Dukhishyam Benupani v. Arun Kumar Bajoria, G998) 1 SCC 52.: 1998 SCC 

(Cri) 

80. Chain Singh Dhakad v. Hargovind, 1991 Cri LJ 33 (MP). 

81. Samttnder Singh v. State of Rajasthan, (1987) 1 SCC 466: 1987 SCC (Cri) 189: 1987 Cri 

Lj 705; see also, Hari Om v. State of U.P., 1992 Cri Lj 182 (All); Amarnath Gupta v. 

State of M.P., 1991 Cri LJ 2163 
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of bail applications in Uttar Pradesh has prompted the Bar to come up with the pleas for stay of arrest or granting of interim bail. 

It was argued that since the Courts of Magistrates and Sessions have jurisdiction to grant ultimate relief of bail, they also have jurisdiction to grant 

limited relief short of grant of bail by way of releasing offender on personal bond for short periods as immediate relief. As soon as a person surrenders 

before the court, the police loses the right to arrest. When in such cases the court releases him he is in the custody of the court. According to this view 

the release on personal bond is nothing but release on temporary bail. The power to do this was located by the court in Sections 437 and 439.
82

 This view 

was, however, overturned by the Full Bench decision in Vinod Narain v. State of U.P.
83 84 85

, wherein the Allahabad High Court categorically ruled 

that the courts cannot be asked to dispose of bail applications on the same day of their presentation in the courts. Some other States were also thinking or 

might think of similar amendment. So far as the State of Jammu and Kashmir is concerned, the Code does not extend to the State at all. The Jammu and 

Kashmir State has its own State Code (similar to the Criminal Procedure Code, 1898} which does not contain any specific provision like Section 438 for 

granting anticipatory bail. 

Can anticipatory bail in some form or other be granted even in the absence of Section 438? The High Court of Jammu and Kashmir seems to take 

the view that it is possible to do so.
84 85

 The High Court read into the provisions of the State Code such a power to grant anticipatory bail. According to the 

High Court, a person who is not actually arrested by the police but apprehends arrest may “appear" in court and ask for bail. In such a case the person, 

according to the High Court, in fact surrenders to the custody of the court and thereby there would be notional detention of the person. In such a 

situation, the requirement of “appearing” envisaged by Section 497 or Section 498 (similar to Ss. 437 and 439 of the Code of 1973} is satisfied, and the 

court gets power to grant him bail. Thus, even in the absence of any specific provision for granting anticipatory bail, the High Court of Jammu and 

Kashmir has in a way succeeded in achieving the result aimed at by the provision for anticipatory bail. The question whether an application for 

anticipatory bail rejected by the Sessions Court can be entertained by the Jammu and Kashmir High Court has been answered in the affirmative.^ 

The provisions for granting anticipatory bail are not applicable to the offences under Scheduled Castes and Scheduled Tribes (Prevention of 

82. Jssrna v. State of IIP., 

1993 Cri Lj 2432 (AO); Haji 

Peer Bax v. State of 

U.P., 1993 Cri Lj 3574 (AH)- 

83. Vinod Narain v. State of U.P., 1996 Cri LJ 1309 (Ail) (FB). 

84. Kali Dass v. S.H.O., Police Station, 1979 Cri Lj 345 (J&K). 

85. Zubair Ahmad Bhat v. State of J&K, 1990 Cri Lj 103 (j&K). 
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Atrocities) Act, 1989 vide Section 18 thereof. This has been held to be constitutional.86 However, the potential for its abuse came to be discussed by the 

Rajasthan High Court.87 

12.7 Powers of appellate court to grant bail 
[a] In case of appeal against conviction.—Section 389(1) provides that “pending any appeal by a convicted person, the appellate court 

may, for reasons to be recorded by it in writing, order that the execution of the sentence or order appealed against be suspended and, also if he is in 

confinement, that he be released on bail or on his own bond”. 

The analysis of the above rule shows that the appellate court can exercise the power to grant bail only if i) the person asking for release on bail is a 

convicted person, ii) he is in confinement, and Hi) his appeal against the conviction is pending. 

It is interesting to see that the decisions of the Supreme Court have been properly incorporated in the amendment effected to Section 389. The new 

proviso obliges the appellate court to hear the prosecution before a person who has been convicted of an offence punishable with death or life 

imprisonment or for a term of not less than 10 years, is granted bail. If by any chance he has been released the prosecution is entitled to file an application 

for cancellation of his bail. 

The question whether the appellate court while exercising its powers under Section 389(1) can suspend the execution of sentence as well as the 

conviction pending an appeal preferred by a convicted person has been answered in the affirmative.88 The Madhya Pradesh High Court in Gopal v. 

State ofM.P.s9 has stated that an application for bail and suspension of sentence under Section 3 89 is a class by itself maintainable only in a pending 

appeal. This is an integrated part of the appeal. 

Irrespective of whether the offence is bailable or non-bailable the release of the convicted person on bail is entirely at the discretion of the appellate 

court. The discretion, however, is to be exercised judicially; and the appellate court is required to record reasons for granting bail.90 In the matter of 

granting bail, the appellate court should inter alia consider i) whether prima facie ground is disclosed for substantial doubt about the conviction; also ii) 

whether there is any likelihood of unreasonable delay in the disposal of the appeal.91 6 9 

S6. State of M.P. v. Ram Kishna Balothia, {1995) 3 SCC 22.1: 1995 SCC 

87, Girdhari Lai v. State of Rajasthan, 1996 Cri Lj 1613 (Raj); also see, Phulla 

Dass v. State of Punjab, 1998 Cri Lj 157 (P&H). 

88. V. Simdararami Reddi v. State, 1990 Cri Lj 167 (All). 

S9. 1999 Cri Lj 1438 (MP). 

90. See, Khilari v. State ofU.P., {2009) 4 SCC 23: (2009) 2 SCC (Cri) 37: 2009 Cri 

LJ 1740. 

91. Kashmira Singh v. State of Punjab, (1977} 4 SCC 291: 1977 Cri LJ 1764: 1977 

SCC (Cri) 559; Babtt Singh v. State ofV.P., (1978) 1 
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The need for granting bail or other similar relief to make appeal meaningful has been 

reiterated by the Supreme Court in Bhagwan Rama Sbinde Gosai v. State of Gujarat93. In this case 

the appellant was convicted and sentenced under Section 392 read with Section 397 IPC. His 

prayer to the High Court for suspension of sentence pending appeal was declined. His 

alternative request for expeditious hearing of appeal was also declined by the High Court. On 

appeal the Supreme Court declared that appeal would become meaningful only if it is either 

heard expeditiously or granted suspension of sentence. 

The practice in the Supreme Court as also in many of the High Courts has been not to 

release on bail a person who has been sentenced to life imprisonment for an offence under 

Section 302 IPC. This practice was evolved on the basis that once a person has been found guilty 

and sentenced to life imprisonment, he should not be let loose, so long as his conviction and 

sentence are not set aside, but the underlying postulate of this practice was that the appeal of 

such person would be disposed of within a measurable distance of time, so that if he is 

ultimately found to be innocent, he would not have to remain in jail for an unduly long period. 

The rationale of this practice can have no application where the court is not in a position to 

dispose of the appeal for five or six years. Therefore, so long as the appellate court is not in a 

position to hear the appeal of an accused, within a responsible period of time, the court should 

ordinarily, unless there are cogent grounds for acting otherwise, release the accused on bail. 92 93 

The Supreme Court has also taken the view that delay in hearing appeal alone is no ground to 

grant bail.94 

The power to grant bail conferred by the above rule [S. 389(1)] on an appellate court may be 

exercised also by the High Court in the case of an appeal by a convicted person to a court 

subordinate thereto. [S. 389(2}] 

{.b) In case of an appeal against acquittal.—According to Section 378 an appeal against an 

order of acquittal can be made only to the High Court. The appeal is to be made by the State or 

under certain circumstances by the complainant if the order of acquittal has been passed in a 

complaint case. 

When an appeal is presented under Section 378 (that is an appeal against an order of 

acquittal), the High Court may issue a warrant directing that the accused be arrested and 

brought before it or any subordinate court, 3 

3 SCC {Cri} 52: 2008 Cri 

LJ 2591; Mann Sharma v. 

State (NCT of Delhi), 

(2010) 6 SCC- 1: (2010) 2 

SCC (Cri) 1385: AIR zero 

SC 

92. (1999 } 4 SCC 421: 1999 SCC (Cri) 553. 

93. Kashmira Singh v. State 

of Punjab, (1977) 4 SCC 

291: 1977 Cri LJ 1764: 1977 

SCC (Cri) 559; 

Harbhajan Singh v. 

State of Punjab, 1977 Cri 

Lj 1424 (P&H); but see 

equally forceful view to 

the contrary expressed by 

the High Court of 

Gujarat in jadeja 

94. See, Sunil Kumar Sink a 

v. State of Bihar, (2009} 

16 SCC 370: (2010) 3 SCC 

(Cri) 299; Rabindra 

Nath Singh v. Rajesh 
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and the court before which he is brought may commit him to prison pending the disposal of the appeal or admit him to bail.95 [S. 390] 

An interesting question was raised in Omprakash Tekchand v. State of Gujarat
96

. The question was whether a trial court could issue 

directions on the accused persons who were acquitted by it to furnish bail bonds which would remain in force for a year from the date of acquittal with a 

view to ensure their presence in the High Court should an appeal against acquittal be filed. The Gujarat High Court responded to this question thus: 

The power under Section 390 of the Code can be exercised only after the appeal is presented and not before it. Therefore, when the High Court itself 

cannot direct arrest of a person acquitted or admit him to bail until appeal is presented against his acquittal, it obviously cannot direct the trial Court to 

arrest such accused or admit him to bail even though he is acquitted by the trial Court.
97

 

The precautionary measure envisaged by the Gujarat High Court is now reflected in Section 437-A discussed earlier. 

The Supreme Court while granting special leave to appeal against an order of acquittal on a capital charge has, by virtue of Article 142 read with Article 

136, to exercise the same powers which the High Court has under Section 390. Whether in the circumstances of the case, the attendance of the accused 

respondent can be best secured by issuing a bailable warrant or non-bailable warrant, is a matter which rests entirely in the discretion of the court. Although 

the discretion is exercised judicially, it is not possible to computerise and reduce into immutable formulae the diverse considerations on the basis of which 

this discretion is exercised. Broadly speaking, the court could take into account the various factors such as the nature and seriousness of the offence, the 

character of the evidence, circumstances peculiar to the accused, possibility of his absconding, larger interests of the public and State. In addition, the court 

may also take into consideration the period during which the proceedings against the accused were pending in the courts below and the period which is 

likely to elapse before the appeal comes up for final hearing in the appellate court.98 

Here the court has full discretion in the matter of bail and it is immaterial whether the offence is bailable or non-bailable. The discretion is of course to 

be used judicially. The Division Bench of the Orissa High Court has held that the order of acquittal passed in favour of the accused petitioner does not alter 

his status as an accused against whom a capital charge is made, and that it is neither the practice nor is it desirable that in 

95. See also, Amin Khan v. State of 

Rajasthan, (2009) 3 SCC 776: 

(2.009) - SCC (Cri) 749: 2009 Cri 

Lj 2266. 
96. 1999 Cri LJ r (Guj). 

97 Ibid, 7. 

98. State of U.P. v. Poosu, (1976) 3 SCC T: 1976 SCC (Cri) 

368, 372. 
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2
9 

such cases the accused should be at large whilst his fate is being discussed in the court.
1
 However, the Full Bench of the Punjab High Court 

after considering the decision of the Orissa High Court took a different view and observed, “the true rule should be that the 

accused-respondents in State appeals against their acquittal on capital charges are normally eligible to be released on bail during the 

pendency of such appeals unless for grave and exceptional reasons the court directs their detention in custody”
2
. 

Powers of the courts of revision to grant bail 
Section 397(1) provides: 

397. The High Court or any Sessions Judge may call for and examine the record of any proceeding before any inferior Criminal Court situate within 

its or his local jurisdiction for the purpose of satisfying itself or himself as to the correctness, legality or propriety of any finding, sentence or order, 

recorded or 

passed, and as to the regularity of any proceedings of such inferior Court, and may, when calling for such record, direct that the execution of any 

sentence or 

order be suspended, and if the accused is in confinement, that he be released 
on bail or on bis own bond pending the examination of the record. 

As in case of appeal, here also, the court exercising revisional jurisdiction has full discretion in the matter of bail. The discretion is to be 

used judicially having regard to all the circumstances of the case. 

Power to grant bail where a reference has been made to the 
High Court 
If a criminal court has to decide about the constitutional validity of any enactment, it can make a reference to High Court for the decision 

of that question. [S. 395(1)] A Court of Session or a Metropolitan Magistrate may refer for the decision of the High Court any question of 

law which might have arisen in the proceedings before it or him. [S. 395(2)] 

Any court making a reference to the High Court as mentioned above under Section 395(1) or Section 395(2) may, pending the decision of the High 

Court thereon, either commit the accused to jail or release him on bail to appear when called upon. [S. 395(3)] 

Obviously the court has complete discretion in the matter of bail and the discretion shall be exercised according to the well-established principles 

of using discretion judicially. 

Release on bail after conviction but before filing appeal 
Sub-section {3) of Section 389 provides: 

389. Where the convicted person satisfies the Court by which he is convicted that he intends to present an appeal, the Court shall— 

1. State v. Badapalli Adi, ILR 1955 Cut 589. 

2. State of Punjab v. Bachittar Singh, 1972. Cri LJ 341, 346: (19pz] 74 PLR 109 {P&H) 

12.8 
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(/) where such person, being on bail, is sentenced to imprisonment for a term not 

exceeding three years, or 

(ii) where the offence of which such person has been convicted is a bailable one, and be is 

on bail, 

order that the convicted person be released on bail, unless there are special reasons for 

refusing bail, for such period as will afford sufficient time to present the appeal and obtain 

the orders of the Appellate Court under subsection (i) [of S. 389]; and the sentence of 

imprisonment shall, so long as he is so released on bail, be deemed to be suspended. 

Before the appeal is actually filed, the appellate court cannot grant bail under Section 389(1). Therefore, when the convicted person intends to file an 

appeal against his conviction and sentence, this rule contained in Section 389(3) will enable the sentencing court to grant bail for a limited period, he. till 

the appeal is filed and the appellate court is moved for getting released on bail. The sentencing court is required to grant bail in the two circumstances 

mentioned in the section, as in such cases it would be unjust to refuse bail. To ensure that refusal of bail in such cases should be in exceptional 

circumstances, it has been considered desirable to require that special reasons should be recorded by the court before refusing bail under this section.
3 4

 

There have been conflicts of judicial opinion with regard to the jurisdiction of the High Court to grant bail under Section 389(3)^ The view that in a 

case where the accused “intends to present a petition under Article 136 of the Constitution for special leave to file appeal before the Supreme Court”, 

Section 389(3) would not be applicable, seems to be correct.5 

12.11 Cancellation of bail granted by the appellate, revisional or 
sentencing court, or of bail granted on reference to High 
Court 
If a court releases a person on bail under sub-section (1) or sub-section (2) of Section 437, then it has got the discretion to cancel the bail or bond and 

commit that person to custody.
6
 [S. 437(5)] 

Similarly, if a person has been released under Sections 436 to 450, the High Court or the Court of Session has got the discretion to cancel the bail or 

bond and to commit that person to custody.7 

No provision for cancellation of bail appears to have been made in the Code when the bail is granted by the appellate, revisional, or the 

3. joint Committee Report, p, xxviL 

4. Abdulla Haji v. Food Inspector, '1986 Cri LJ 1193 {Ker}; K.M. 

Salim v. State of Kerala, 1986 Cri LJ 1197 (Ker}; Mammootiy v. 

Food Inspector, 1988 Cri I.J 139 (Ker) (FB); also see, Bhaskaran 

v. State, 1987 Cri IJ i;88 (Ker). 5. See the discussions in Mammootty v. Food Inspector, 1988 Cri 

Lj 139 (Ker) (FB); see also, Bhaskaran v. State, 1987 Cri IJ 1588 (Ker). 

6. See supra, para. 12.5. 

7. Ibid. 
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sentencing court, or when the bail is granted on reference to High Court.8 Is the omission on the part of the legislature due to inadvertence or is it a 

deliberately intended one? Despite the controversies and the judicial decisions of the higher courts including those of the Supreme Court, the legislature 

while enacting the new Code in 1973 allowed the same omission to remain in the relevant provisions of the Code. Therefore, it is rather difficult now to 

say that the omission was due to inadvertence only. On the other hand, if we conclude that the omission was deliberate and intended one, and therefore, 

do not permit the High Court to invoke its inherent powers to cancel the bail when the person released on bail is grossly abusing the freedom, the 

consequences would be disastrous—disastrous to the society, ruinous to the administration of justice, and even disadvantageous to the accused persons 

themselves. Because, very few persons who are convicted to grave crimes will be granted bail during the pendency of their appeals if the courts granting 

bail (including the High Court) were to be precluded from cancelling the bail even if the man who got the bail by protesting his innocence repeats the 

offences a number of times during the ball period.
9
 

A clear provision, like the one in Section 439(2} enabling the High Court or other appropriate courts to have the power to cancel bail in suitable 

cases in the abovementioned situations would have been welcome. The omission to make such a provision is rather a serious lacuna in the Code. After 

conceding all this, it is suggested that, in the interests of justice, the High Court should invoke its inherent powers under Section 482 and cancel the bail 

wherever it thinks it fit to do so. This view would get support from the various decisions under the old Code of 1898.
10
 It is submitted that courts are more 

likely to follow' and adopt the same viewpoint in future till the Code is suitably amended. 

The Madhya Pradesh High Court has recently reiterated that the bail granted under Section 389 cannot be cancelled under Section 439(2) 

inasmuch as the persons who are granted bail under Section 389 are not accused but convicted persons. Also the sentence is only kept in abeyance but 

not set aside.11 The court has, however, asserted that it can recall the order of release.12 It is interesting to see that the second proviso added to 

8. See supra, paras, 12.7, 12.8, 12.9, 12.10 

and refer to Ss. 389(1} and (2), 390, 

397(1). 389(3} and 395(3)- 9. Public Prosecutor v. George Williams. 1952 Cri LJ 213, 214: AIR 1951 Mad 

1042. 10. Pampapathy v. State of Mysore, 1967 

Cri Lj 287: AIR 1967 SC 286; Public 

Prosecutor v. George Williams, 1952 

Cri Lj 213, 214: 

AIR T951 Mad 1042; Talab Haji Hussain v. Madhukar 
11. Ganesh Narayan Hegde v. S. 

Bangarappa, (1995) 4 SCC 41: 1995 

SCC (Cri) 634: 1995 Cri Lj 2935; Union 

of India v. Ramesb Kumar, (1997) 7 

SCC 514: AIR 1997 SC 3531; Ajit Savant 

12. State ofM.P. v. Chintaman, 1989 Cri Lj 163 (MP). 
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Section 389(1} empowers the Public Prosecutor to file an application for the cancellation of bail granted to a convicted person. 

12.12 General provisions regarding bond of accused and sureties 
(a) Amount of bond and reduction thereof.—The amount of every bond executed under Chapter XXXIII of the Code 

(dealing with provisions as to bail and bonds) shall be fixed with due regard to the circumstances of the case and shall not be excessive. The High Court or 

the Court of Session may direct that the bail required by a police officer or Magistrate be reduced. [S. 440] 

The amount of the bond which the court fixes should not be based merely on the nature of the charge. The decision as regards the amount of the 

bond should be an individualised decision depending upon the individual financial circumstances of the accused and the probability of his absconding. 

The amount of the bond should be determined having regard to these relevant factors and should not be fixed mechanically according to a schedule keyed 

to the nature of the charge.
15
 

Moreover, the inquiry into the solvency of the accused can become a source of great harassment to him and often result in denial of bail and 

deprivation of liberty and should not, therefore, be insisted upon as a condition of acceptance of the personal bond.
13 14

 

(b) Conditions and execution of bond.—When a person is to be released on bail, it contemplates i) the furnishing of a 

personal bond by such person, and it) a bond by one or more sureties. In this connection Section 441 provides as follows: 

441. (1} Before any person is released on bail or released on his own bond, a 

Bond of accused and sureties bond for such sum of money as the police officer or Court, as the case may 

be, thinks sufficient shall be executed by such person, and, when he is released on bail, by one or more sufficient sureties conditioned that such 

person shall attend at the time and place mentioned in the bond, and shall continue so to attend until otherwise directed by the police officer or 

Court, as the case may be. 

(2) Where any condition is imposed for the release of any person on bail, the bond shall also contain that condition. 

(3) If the case so requires, the bond shall also bind the person released on bail to appear when called upon at the High Court, Court of 

Session or other Court to answer the charge. 

(4) For the purpose of determining whether the sureties are fit or sufficient, the Court may accept affidavits in proof of the facts 

contained therein relating to the sufficiency or fitness of the sureties, or, if it considers necessary, may 

13. Hussainara Kbatoon (1) v. State of Bihar, (1980) 1 SCC 81: 1980 SCC (Cri) 

23: 1979 Cri Lj 1036; N. Sasikala v. Directorate of 

14.  Hussainara Kbatoon (j) v. State of Bihar, (1980) 1 SCC 81: 1980 SCC (Cri) 

23: 1979 Cri IJ 1036. 
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either hold an inquiry itself or cause an inquiry to be made by a Magistrate subordinate to the Court, as to such sufficiency or fitness. 

If the time and place for the appearance of the accused is not mentioned in the bond at all, the bond is then vague and therefore void.
13
 

The practice of some persons standing surety for several accused indiscriminately throwing the system of releasing persons on bail out of gear is 

proposed to be contained by the enactment of new Section 441-A which runs as follows: 

M441-A. Every person standing surety to an accused person for his release on bail, shall make a declaration before the Court as to the number of 

persons to whom he has stood surety including the accused, giving therein all the relevant particulars.] 

The court is also given the right to remit any portion of the penalty- imposed by it on forfeiture of the bond. But it should be ordered after recording its 

reasons for doing so. 

When more than one accused are released on bail, court should insist on separate bonds being executed by each of the accused with sureties. Form 

No. 45 in Schedule II [given in sub-para, (c) below] is designed for a single accused. It is, therefore, incumbent that the court should get separate bonds 

executed by individual accused and the concerned sureties. The Code does not contemplate a consolidated bond being executed either by the persons 

directed to be released or by the sureties. If the same sureties are to execute bonds, then sufficiency as contemplated by Section 441 should be considered 

with reference to all the persons taken together and the undertaking should be that they would be liable for the amount specified in respect of each of 

the accused.15 16 17 It has been asserted that the exercise of discretion under this section is quasi-judicial.15 16 17 18 

The Supreme Court has clarified that the duty of the surety is the production of accused for bail. In case of any change in the terms and conditions 

under which the accused is granted bail is not acceptable to the surety-, he should communicate the same to the court failing which he will be held 

liable.19 

Section 445 makes an enabling provision for a substitute for the execution of the bond under certain circumstances. The section provides: 

445. When any person is required by any Court or officer to execute a bond with or without sureties, such Court or officer may, except in the case of 

a bond for good behaviour, permit him to deposit a sum of money or Government 

Declaration 
by 

Deposit 
htstead of 
recognizance 

15. Cbhaganlal Kikabbai v. State of Gujarat* 1969 Cri LJ 1164 (Guj); 

Bholu v. State, 1952. Cri Lj 974: AIR 1952 Pmij 2 28. 

16. Ins. by Act 25 of 2005, S. 39 {w.e.f. 23-6-2006}. 

17. Kunju Mohammed v. Judicial 

Magistrate's Court* 1982 Cri LJ 475, 477 

(Ker). IS. See, Kamh Bat Gopalrao 

]amdar v. Chief Judicial Magistrate, 

Gwalior* 1990 Cri Lj 2550 (MP). 

19. Mohd. Kunju v. State of Karnataka* (1999) 8 SCC 660: 2000 SCC (Cri) 34. 
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Discharge 
from 
custody 

promissory notes to such amount as the Court or officer may fix in lieu of 

executing such bond. 

Cash deposit in lieu of execution of a bond by the accused is an alterna- 

tive system of granting bail and is no less efficacious than granting bail 

of certain amount with or without surety or sureties of the like amount.
20

 

(c) The form of bond.—The bond and the bail-bond contemplated by 

Sections 436, 437, 438(3) and 441 are to be given in the form as prescribed 

in the Second Schedule. The form is as given below: 

FORM NO. 45 

B O N D  A N D  B A I L - B O N D  F O R  A T T E N D A N C E  B E F O R E  O F F I C E R  I N  C H A R G E  O F  

POLICE STATION OR COURT 

[SEE, SS. 436, 
21 [436-A,j 437,

22
[437-A] A N D  438(3) A N D  441] 

I, {name),  _____________________________________________ of __________________________________________ {place), 

having been arrested or detained without warrant by the Officer in 

charge of _______________________________________________  police station (or having been brought 

before the Court of ________________________________________________________ }, charged with the offence 

of _______________________________________  , and required to give security for my attendance 

before such Officer or Court on condition that I shall attend such Officer or 

Court on every day on which any investigation or trial is held with regard to 

such charge, and in case of my making default herein, I bind myself to forfeit 

to Government the sum of rupees __________________________________________________________________ . 

Dated, this _________________________________________ day of __________________________________ , 2.0  ______________ . 

(Signature) 

I hereby declare myself (or we jointly and severally declare ourselves and 

each of us) surety {or sureties) for the abovesaid {name) ______________________________________________  

that he shall attend the Officer in charge of _____________________________________________________________________________ police 

station or the Court of _____________________________________________________ on every day on which any inves- 

tigation into the charge is made or any trial on such charge is held, that he 

shall 

be, and appear, before such officer or Court for the purpose of such investiga- 

tion or to answer the charge against him (as the case may be), and, in case of 

his making default herein, I hereby bind myself {or we, hereby bind 

ourselves) 

to forfeit to Government the sum of rupees _______________________________________________________________________ . 

Dated, this _________________________________________ day of __________________________________ , 20 _______________ . 

(.Signature) 

(d) Discharge from custody.—In this connection the relevant provision is 

contained in Section 442 which reads as follows: 

442. (1) As soon as the bond has been executed, the person for whose 

appearance it has been executed shall be released; and, when he is in jail, the 

Court admitting him to bail shall issue an order of release to the officer in 

2
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(z) Nothing in this section, Section 436 or Section 437 shall be deemed to require the 

release of any person liable to be detained for some matter other than that in respect of 

which the bond was executed. 

{e} Sufficiency of sureties and discharge of sureties.—Sections 443 and 444 provide as follows: 

443. If, through mistake, fraud, or otherwise, insufficient sureties have been accepted, or 

if they afterwards, become insufficient, the Court may issue a warrant of arrest directing 

that the person released on bail be brought before it and may order him to find sufficient 

sureties, and, on his failing so to do, may commit him to jail. 

444. (r) All or any sureties for the attendance and appearance of a person released on 

bail may at any time apply to a Magistrate to discharge the bond, either wholly or so far as 

relates to the applicants. 

(2) On such application being made, the Magistrate shall issue his warrant of arrest 

directing that the person so released be brought before him. 

(3) On the appearance of such person pursuant to the warrant, or on his voluntary 

surrender, the Magistrate shall direct the bond to be discharged either wholly or so far as 

relates to the applicants, and shall call upon such person to find other sufficient sureties, 

and, if he fails to do so, may commit him to jail. 

{f) Bond if required from a minor.—Section 448 provides that when the person required by any court or officer to execute a bond 

is a minor, such court or officer may accept, in lieu thereof, a bond executed by a surety or sureties only. 

Procedures in case of forfeiture of bond or in case of 
insolvency or death of surety 
These matters have been provided by Sections 446, 446-A, 447, 449, 450. These sections are as follows: 

446. (1) Where a bond under this Code is for appearance, or for production of property, 

before a Court and it is proved to the satisfaction of that Court, or of any Court to which the 

case has subsequently been transferred, that the bond has been forfeited, 

or where, in respect of any other bond under this Code, it is proved to the satisfaction of the 

Court by which the bond was taken, or of any Court to which the case has subsequently 

been transferred, or of the Court of any Magistrate of the first class, that the bond has been 

forfeited, the Court shall record the grounds of. such proof, and may call upon any person 

bound by such bond to pay the penalty thereof or to show cause why it should not be paid. 

Explanation.—A condition in a bond for appearance, or for production of property, 

before a Court shall be construed as including a condition for appearance, or as the case 

may be, for production of property, before any Court to which the case may subsequently 

be transferred. 

Power to order 

sufficient bail when that 

first taken is insufficient 

Discharge of sureties 

12.13 

Procedure when bond has 
been forfeited 
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(2) If sufficient cause is not shown and the penalty is not paid, the Court may proceed to recover the same as if such penalty were a fine 

imposed by it under this Code: 

23
[Provided that where such penalty is not paid and cannot be recovered in the manner aforesaid, the person so bound as surety shall be liable, 

by order of the Court ordering the recovery of the penalty, to imprisonment in civil jail for a term which may extend to six months.] 

(3) The Court may, 
23 24 25

[after recording its reasons for doing so], remit any portion of the penalty mentioned and enforce payment in 

part only. 

(4) Where a surety to a bond dies before the bond is forfeited, his estate shall be discharged from all liability in respect of the bond. 

{5) Where any person who has furnished security under Section 106 or Section 117 or Section 360 is convicted of an offence the commission of 

which constitutes a breach of the conditions of his bond, or of a bond executed in lieu of his bond under Section 448, a certified copy of the 

judgment of the Court by which he was convicted of such offence may be used as evidence in proceedings under this section against his surety or 

sureties, and, if such certified copy is so used, the Court shall presume that such offence was committed by him unless the contrary is proved. 

It has been pointed out by the Himachal Pradesh High Court that no provision of the Code authorises an appellate court to obtain a bond for personal 

appearance from an appellant filing an appeal against the order of his conviction and sentence of fine.
23 24 25

 

The obvious requirement of the rule of natural justice is that a person against whom an adverse order is passed is given an opportunity of being 

heard. Therefore, before forfeiting the surety bond, the court should give notice to surety to show cause as to why the surety bond be not forfeited.26 It 

has also been held that before a surety, whose surety has been forfeited, is imprisoned, a notice under Section 421 should be served on the Collector and 

if the Collector pleads inability to recover the amount, he should be sent to prison.27 

No indication is to be found in Section 446(3) as to the circumstances under which the court will be justified in making an order in conformity with 

Section 446(3). It is settled by various decisions of the High Courts that a case for the exercise of the discretion under Section 446(3) will properly arise in 

cases where the accused has been subsequently arrested or the amount forfeited is excessive and the surety is unable to pay. While exercising discretion 

under Section 446(3) it is not irrelevant to consider in such cases whether the surety did not act irresponsibly and there was no connivance or negligence 

on the part of the surety.28 

23. Ins. by CrPC (Amendment) Act, 19S0 (63 of 1980), S. 6 (w.e.f. 

24. Subs, for “at its discretion" by Act 25 of 2005, S. 40 (w.e.f. 

25. Kamla v. State of H.P., 1987 Cri LJ 1838 (HP). 

26. Mahmood Hasan v. State, 1979 Cri LJ 1439 (Ail). 

27. C.M. Eisaw v. State of Karnataka, 1989 Cri LJ 1159 (Kant). 

28. Dayal Cband v. State of Rajasthan, 19S2 Cri LJ 1008, 

1009-ic (Raj); 
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Bail bond 
In Jagtar Singh v. State of Pun jab19, the Punjab and Haryana High Court answered the question whether a surety whose bond has been forfeited 

and who is unable to pay the penalty can be sentenced to imprisonment in the negative. 

3°[446-A. Without prejudice to the provisions of Section 446, where a bond under this Code 

is for appearance of a person in a case and it is forfeited for breach of a condition— 

(a) the bond executed by such person as well as the bond, if any, executed by one or more 

of his sureties in that case shall stand cancelled; and b) thereafter no such person shall be 

released only on his own bond in that case, if the Police Officer or the Court, as the case 

may be, for appearance before whom the bond was executed, is satisfied that there was no 

sufficient cause for the failure of the person bound by the bond to comply with its 

condition: 

Provided that subject to any other provision of this Code he may be released in that case 

upon the execution of a fresh personal bond for such sum of money and bond by one or more 

of such sureties as the Police Officer or the Court, as the case may be, thinks sufficient.] 

447. When any surety to a bond under this Code becomes insolvent or dies, or when any 

bond is forfeited under the provisions of Section 446, the Court by whose order such bond 

was taken, or a Magistrate of the first class may order the person from whom such security 

was demanded to furnish fresh security in accordance with the directions of the original 

order, and if such security is not furnished, such Court or Magistrate may proceed as if there 

had been a default in complying with such original order. 
449. All orders passed under Section 446, shall be appealable,— 

(;} in the case of an order made by a Magistrate, to the Sessions Judge; 

(it) in the case of an order made by a Court of Session, to the Court to which an appeal 

lies from an order made by such Court. 

450, The High Court or Court of Session may direct any Magistrate to levy the amount due 

on a bond for appearance or attendance at such High Court or Court of Session. 

Some observations on the operation of the bail system The enormous problem of 

the undertrial prisoners was brought to the notice of the Supreme Court in Hussainara Khatoon (1) v. State of Bihar31. That case disclosed a 

shocking state of affairs in the State of Bihar in regard to administration of justice. It was an amazing discovery to the court and to everybody else that an 

alarmingly large number of men and 

Simopuruskar v. State, 19S9 Cri LJ 1264 (Bom); O.P. Anand v. State, 1989 Cri IJ 2468 (Del}. 19. 1980 Cri Lj 1511 {P&H). 

30. Ins. by CrPC (Amendment) Act, 1980 (63 of 1980), S. 7 (w.e.f. 23-9-19S0}. 

31. (1980) T SCC Si: 1980 SCC (Cri) 23: 1979 Cri Lj 1036. 
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women were behind the prison bars for years awaiting trial in courts of law. The offences with which some of them were charged were trivial which even if 

proved would not warrant punishment for more than a few months, perhaps for a year or two; and yet these unfortunate persons continued to languish in 

jails for periods ranging from 3 to 10 years without even as much as their trial having commenced. These people were kept behind the bars not because they 

were found guilty, but because they were too poor to afford bail and the courts had no time to try them. 

In this context Bhagwati J observed: 

One reason why our legal and judicial system continually denies justice to the poor by keeping them for long years in pre-trial detention is our highly 

unsatisfactory bail system. It suffers from a property oriented approach which seems to proceed on the erroneous assumption that risk of monetary 

loss is the only deterrent against fleeing from justice. The Code of Criminal Procedure, even after its re-enactment, continues to adopt the same 

antiquated approach as the earlier Code enacted towards the end of the last century and where an accused is to be released on his personal bond, it 

insists that the bond should contain a monetary obligation requiring the accused to pay a sum of money in case he fails to appear at the trial. 

Moreover, as if this were not sufficient deterrent to the poor, the courts mechanically and as a matter of course insist that the accused should 

produce sureties who will stand bail for him and these sureties must again establish their solvency to be able to pay up the amount of the bail in case 

the accused fails to appear to answer the charge. This system of bails operates very harshly against the poor and it is only the non-poor who are able 

to take advantage of it by getting themselves released on bail. The poor find it difficult to furnish bail even without sureties because very often the 

amount of the bail fixed by the courts is so unrealistically excessive that in a majority of cases the poor are unable to satisfy the police or the 

Magistrate about their solvency for the amount of the bail and where the bail is with sureties, as is usually the case, it becomes an almost impossible 

task for the poor to find persons sufficiently solvent to stand as sureties. The result is that either they are fleeced by the police and revenue officials 

or by touts and professional sureties and sometimes they have even to incur debts for securing their release or, being unable to obtain release, they 

have to remain in jail until such time as the court is able to take up their cases for trial, leading to grave consequences.
32

 

It is high time that our Parliament realises that the risk of monetary loss is not the only deterrent against fleeing from justice, but there are also 

other factors which act as equal deterrents against fleeing. ... Parliament would do well to consider whether ... considerations such as family ties, 

roots in the community, job security, membership of stable organisations etc., should be the determinative factors in grant of bail and the accused 

should in appropriate cases be released on his personal bond without monetary obligation. Of course, it may be necessary in such a case to provide 

by an amendment of the penal law that if the accused wilfully fails to appear in compliance with the 

32. Ibid, 26-2.7 [SCC (Cri)j. 
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promise contained in his personal bond, he shall be liable to penal action. But even under the law as it stands today the courts must abandon the 

antiquated concept under which pre-trial release is ordered only against bail wdth sureties.33 34 35 36 37 

Pathak J felt that there was urgent need for an explicit and clear provision in the Criminal Procedure Code enabling the release, in appropriate cases, of an 

undertrial prisoner on his bond without sureties and without any monetary obligation.33 34 35 36 37 

The need for providing adequate legal aid to undertrial prisoners seeking release on bail was stressed by Bhagwati J when he observed: 

It is not uncommon to find that undertrial prisoners who are produced before the Magistrates are unaware of their right to obtain release on bail and 

on account of their poverty, they are unable to engage a lawyer who would apprise them of their right to apply for bail and help them to secure release 

on bail by making a proper application to the Magistrate in that behalf. ... This unfortunate situation cries aloud for introduction of an adequate and 

comprehensive legal service programme, but so far, these cries do not seem to have evoked any response.55 

In Moti Ram v. State of M.PF6, Krishna Iyer J observed: 

We leave it to Parliament to consider whether in our socialist republic, with social justice as its hallmark, monetary superstition, not other relevant 

considerations like family ties, roots in the community, membership of stable organisations, should prevail for bail bonds to ensure that the ‘bailee
5
 

does not flee justice. The best guarantee of presence in court is the reach of the law, not the money tag. A parting thought. If the indigents are not to 

be betrayed by the law including bail law, re-writing of many processual laws is an urgent desideratum; ... T 

The need for legislative changes in the bail system is obvious, more so in the context of the glaring problem of undertrial prisoners. The judges of the 

Supreme Court have exhorted in unmistakable terms for legislative reforms as mentioned above. Yet there does not seem any official indication, proposal, or 

move for making any statutory changes in our bail law. The only change that was made by the Code of Criminal Procedure (Amendment) Act, ipBo was quite 

in a different direction, namely to make the bail law more stringent so as to make the release on bail extremely difficult for persons previously convicted of 

serious crimes or for habitual offenders. 

33. Ibid, 2.9. 

34. Ibid, 33. 

35. Hussainara Khatoon (4) v. State of Bihar, (1980) 1 SCO 98: 1980 SCC (Cri) 40, 45: 1979 Cri LJ 
1045. 

36. {1978) 4 SCC 47: 1978 SCC (Cri) 485, 490: 1978 Cri Lj 1703, 1706. 

37. Ibid, 495-96 [SCC (Cri)]. 
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At this juncture it has to be noted that the legislature positively responded in effecting necessary changes in 2005 and 2009 discussed earlier. The 

proviso and Explanation added to Sections 436, 436-A, etc. have definitely empowered the courts to protect the liberty of indigent accused. 

12.15 Speedy hearing of special leave petitions against orders 
refusing bail 
The Supreme Court has pointed out that the question whether special leave petitions against refusal of bail should be listed immediately or not is a 

question within the administrative jurisdiction of the Chief justice. The Bench which heard the question in Bihar Legal Support Society v. Chief 

justice of India3S
 therefore did not issue any direction. 

The petitioner-society prayed that the speed with which special leave petitions of some VIPs were heard should be adopted in the case of poor and 

“small men” in the country. The court asserted that it gives preferential treatment to the poor and the disadvantaged. 

The Patna High Court has held that except in certain categories of offences, the delay in hearing the appeals due to the court should make an 

appellant entitled to bail inasmuch as the imprisonment prior to the final order is not desirable in any sense. Barring exceptions the reasonable period of 

time for the hearing of appeals on capital charges has been placed at one 

38 39 
year. 

12.16 Police to disclose pending cases 
In a case where the accused was re-arrested in connection with a pending case which was not disclosed by the police, immediately after his release on bail, 

it was held that the police should disclose all pending cases against him. Such particulars should be described in the forwarding report by which the 

accused is produced before the Magistrate or to disclose such particulars at any time to the Magistrate before the accused is enlarged on bail.38 39 40 

12.17 Bail applications can be moved when remand application is 
moved by the police 
When in a case the police asked for the remand of an accused in his absence, after his two applications for bail have been rejected, the Magistrate granted 

him bail.41 Justifying the Magistrate’s act, the Delhi High Court observed: 

38. (1986} 4 SCC 767: 1986 
SCC (Cri) 537: 19S7 
39. Anttrag Baitba v. State 

of Bihar, 1987 Cri Lj 40. A. Loso v. State of 

Manipur, 1988 Cri LJ 1458 41. K.K. Gircihar v. M.S. 

Kathuria, 1989 Cri LJ 
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Whenever an application for remand of an accused is moved on behalf of 

the prosecution, it has to be prepared for the opposition to the same and for 

a prayer for the release of the accused on bail. For that purpose an applica- 

tion opposing the remand and for bail can be moved instantly, even if some 

application for bail moved earlier is pending and is posted to a future date. 

The learned Magistrate was bound to deal with the application of remand and 

the bail application together at one and the same time and without further 

postponement of the hearing of either of them.
42 43 44 45 46

 

Forum-shopping or Bench-hunting 
The superior courts in India have identified the salient factors which 

should govern the exercise of discretion to grant or not to grant bail to 

an accused. These have indeed helped many a lower courts to take appro- 

priate decisions. However, the freedom still available to the judges in 

this field has given rise to an undesirable practice of what may be called 

forum-shopping or Bench-hunting under which an applicant for bail after 

his application having been either rejected or having got withdrawn as not 

pressed, moves it before another Bench and gets the bail even when the 

Bench before which it came first, is available. 

This practice came to be deprecated by the Supreme Court in Sbabzad 

Hasan Khan v. Ishtiaq Hasan Khan43 [Sbabzad Khan) in which the court 

ruled that “judicial discipline requires that such matter must be placed 

before the same judge, if he is available for orders”. The court's criticism 

have had not much impact. For in State of Maharashtra v. Buddhikota 

Subha Rao (Capt.)44 4546
 the court had to reiterate what it said in Sbabzad 

Khan. The practice appears to continue atleast in certain parts as is evi- 

denced in the decision in Padam Chand Jain v. State of Rajasthan**. 

New trends 
The courts have been exercising extreme caution in granting bail to accused involved in dowry death cases. The caution administered by the Supreme 

Court in the Samunder Singh case46
 seems to have been very well taken. It is abundantly evident from the frequent cancellations of bail 

granted to such accused particularly at the instance of the deceased’s relative(s) along with the prosecution.47 

42. Ibid. 1096. 

43. {1987) 2 SCC 684: 1987 SCC (Cri) 415: 1987 Cri Lj 1872. See the response as to the 

purpose of this ruling as per the Madhya Pradesh High Court in Munna 

Singh Tomar v. State of M.P., 1990 Cri Lj 49 (MP); State ofM.P. v. 

Chandrahas 44. 1989 Supp (2 } SCC fro 5: 19(9 0 SCC (Cri) 126: 1989 Cri LJ 2.317. 

45. 1991 Cri Lj 736 (Raj); see also, Mahendra Singh v. State of U.P., 1997 Cri Lj 4099 (All). 

46. Samunder Singh v. State of Rajasthan, (1987) 1 SCC 466: 1987 SCC (Cri) 189: 1987 

Cri Lj 705. Applying the ratio of this decision Delhi High Court granted bail 

to accused in Parueen Malbotra v. State, 1990 Cri LJ 1977 {Del). 

47. See for example, Chain Singh Dbakad v. Hargovind, 1991 Cri LJ 33 {MP); Amarnath 

Gupta v. State of M.P., 1991 Cri Lj 2163 {MP); Padam Chand Jain v. State of 

Rajasthan, 1991 Cri Lj 736 (Raj); Hari Ora v. State of D.P., 1992 Cri Lj 182 

{AH). 

12.18 

12.19 
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Another important trend one notices is the mounting criticism of lower courts by the higher 

courts.48 The vehemence of criticism goes to great extent thus: “These are, therefore, sufficient 

reasons to doubt the honesty and integrity of the learned Sessions Judge.”49 

In Virender Prasad Singh v. Rajesh Bhardwaj50 51, the Supreme Court had occasion to criticise 

the grant of bail by a High Court. The court’s observations are pertinent: 

... What flabbergasts us is that on this broad plea, the High Court granted eight month’s provisional anticipatory bail to Respondent r/accused. Very 

strangely, all this was in the backdrop of the rejection of aii the applications made by the accused under Section 438 CrPC before all the courts 

including this Court.
51 52 53

 

One may not be in a position to examine the justifiability of this criticism in view of the fact that 

these judges are also invested with discretion. The trend has taken a new turn as indicated in the 

decision in Vikramjit Singh v. State of M.PJ2 53 In this case one accused got bail after submission of 

charge-sheet from a Single Bench of the High Court after having been rejected bail twice by the 

Sessions Court and once by the High Court. When his co-accused sought for bail, another judge 

after having granted bail said that such persons do not deserve bail. Thereupon the State 

Government moved application for cancellation of bail of all accused in the case. 

The Supreme Court was approached by the accused by way of special leave petition. Granting 

leave the court said: 

It appears that the learned Judge while passing the impugned order, failed to appreciate that no bench can comment on the functioning of a 

coordinate bench of the same court, much less sit in judgment as an appellate court over its decisionA3 

The policy of the legislature to make certain parts of the Code applicable to the investigation into 

crimes under special enactments like Forest Acts, Narcotic Drugs and Psychotropic Substances 

Act, 1985, etc. perhaps call for a review. While it has been correctly held that the officers 

governed by these enactments are not police officers,54 the question whether protective 

48. State of M.P. v. Gy a?? Singh, 1992 Cri LJ 192 (MP); State of Karnataka v. 

Narayanappa, 1992 Cri Lj 225 (Kant); N.K.S.M. Shahul Hameed v. Mohd. 

Ibrahim, 1992 Cri I.J 2.2.7 (Mad); Man Singh v. Ganga Singh, 1991 Cri Lj 128 

(Raj); State of Maharashtra v. Anand Cbintaman Dighe, (1991} 3 SCC 

209: 1991 SCC (Cri) 500: 
49. State of M.I1. v. Gyan Singh, 1992 Cri Lj 192, 195 (MP). 

50. {2010} 9 SCC 171: (2010) 3 SCC (Cri) 1169: 2010 Cri LJ 4275. 

51. Ibid, xi73. 

52. 1992 Supp (3) SCC 62: 1992 SCC (Cri) 964: 1992 Cri LJ 516. 

53. Ibid, 517 (Cri Lj). 

54. See discussions in Raj Kumar Karwai v. Union of India, (1990) 2 SCC 409: 

199o SCC (Cri) 330: 1991 Cri Lj 97 pointing our that the hallmark of police is the 

requirement of submitting report under S. 173 of the Code, is not applicable to 
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provisions provided for in the Code including bail would be available to persons arrested by these officers has been answered differently by the courts. This 

becomes quite relevant in the case of remand and bail. The inter-relationship between the provisions like Sections 167(2.) and 439 on the one hand and the 

relevant provisions in the special enactments like Section 37, NDPS Act, 1985 on the other hand, has given rise to conflicting judgments.55 

In a case bail came to be granted in petition under Section 48Z on grounds usually mentioned in connection with grant of bail. The Supreme Court 

had not approved it though.
56

 Instead, the court deprecated this trend. This is to help the accused avoid surrendering before the court as required under 

Section 439 of the Code.3' 

It is interesting to note that absence of a provision enabling grant of anticipatory bail in certain cases has given rise to some developments. Some 

courts issued orders restraining police from arresting the accuseds till their request for bail had been examined. Some other courts developed what is called 

power to grant interim bail on the day of application itself or the stay of operation of orders of bail. Indeed, the appellate courts have been vigilant in 

identifying these developments and straightening the law as has been evidenced in the case of power for ordering interim bail. The appellate court has 

derived the existence of such a power/
8
 

The approach of the Supreme Court in exercising restraint on granting anticipatory bail is also noteworthy.
59

 Its observations in State 

represented by CBI v. Anil Sharma60, signify a balanced view. The court observed: 

We find force in the submission of the CBI that custodial interrogation is qualitatively more eiicitation-oriented than questioning a suspect who is 

well ensconced with a favourable order under Section 438 of the Code. ... Success in such interrogation would elude if the suspected person knows 

that he is 

Internal Revenue. 

55. See the discussions in Arauind Mahram Patel v. Intelligence Officer, Narcotics Control Bureau, T991 Cri IJ 

3S2 (Bom); Prajesb Shantilal Vaghani v. Intelligence Officer, Narcotics Control Bureau, 199c Cri Lj 903 

(Bom); Prahlad v. State of Maharashtra, 1991: Cri LJ 1537 (Bom); Sanatan Sahu v. State of Orissa, 1992 Cri LJ 

352 (Ori). Of course the Supreme Court has ruled in Narcotics Control Bureau v. Kishan LaL (1991) 1 SCC 

705: T99T SCC (Cri) 265: j.991 Cri LJ 654 that S. 439 of the Code is subject to S. 34, NDPS Act. 1985. Also 

see, conflicting judgments of the Karnataka High Court in Shankar Nayak v. State of Karnataka, 1991 Cri IJ 

1468 (Kant) and Gaffarsab v. State of Karnataka, 1991 Cri IJ 2136 (Kant). The forceful arguments in relation 

to Customs Act and the Code provisions in Directorate of Revenue Intelligence v. M.K.S. Abu Bucker, 1990 

Cr; LJ 704 (Mad) are also worth consideration. 

56. Panful Nessa v. Mohd. Miraj All, (2008} 7 SCC 759: {2008) 3 SCC (Cri) 233: 2008 Cri Lj 4545 

57. See, H ami da v. Rashid, (2008) 1 SCC 474: (2008) x SCC (Cri) 234: 2007 Cri Lj 3422. 

58. See infra, discussions at pp. 223-224. 

59. See, observations in Dukhishyam Benupani v. Arun Kumar Bajoria, (1998) 1 SCC 52: 1998 SCC (Cri) 261. 

60. State v. Anil Sharma, (1997) 7 SCC 187: 1997 SCC (Cri) 1039. 
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well protected and insulated by a pre-arrest bail order during the time he is interrogated.61 62 63 

The controversies and conflicts that are usually associated with exercise of discretionary powers that too when they are concurrently provided for in the 

statute are abundantly evident in the case of granting of bail. The decision in Sompal Singh v. Sunil Ratbi62
 stands proof to the above 

statement. In this case Sunil Rathi allegedly shot dead the brother of Sompal Singh in the presence of his other brothers. The bail granted to Sunil Rathi 

was got cancelled by the Supreme Court on the petition of Sompal Singh. The Supreme Court remanded the petition to the High Court. The judge before 

whom it came for hearing directed it to be placed before the judge who granted the bail in the first instance. He ordered grant of bail instead of 

considering the matter de novo in the light of the observations made by the Supreme Court. The whole effort of the judge has been to give justification for 

the order earlier passed by him. He asserted that he applied his mind in granting bail earlier. The judge also opined that the Supreme Court should not 

interfere in such matters. When an appeal is filed against an order of the High Court granting bail to an accused, it should be decided by the Supreme 

Court in accordance with the observation made in the Bihar Legal Support Society case63
, meaning thereby that the Supreme Court 

should not have interfered with his earlier order granting bail to the respondent. This situation made the Supreme Court to react thus: 

In the hierarchical judicial system, it is not for any court to tell a superior court as to how a matter should be decided when an appeal is taken against 

its decision to that superior court. Such a course would be subversive of judicial discipline on the bedrock of which the judicial system is founded 

and finality is attached and orders are obeyed. We do not consider it proper to say anything further and would like the matter to rest there.64 

The Supreme Court did not approve the grant of bail by the judge of the High Court. 

61. ibid. 

62. (2,005} 
1
 SCC 1: AIR 2.005 SC 1483. 

63. Bibar Legal Support Society v. Chief Justice of India, {198 6) 

4 SCO 767: 1986 SCC (Cri) 537: 1987 Cri Lj 313. 

64.Ibid. 
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Chapter 13 

Trial Procedures: Principal 

Features of Fair Trial 

Concept of fair trial 
At the present stage of civilization, it has been universally accepted as a human value that a person accused of any offence should not be punished unless 

he has been given a fair trial and his guilt has been proved in such trial. The notion of fair trial, like all other concepts incorporating fairness or 

reasonableness, cannot be explained in absolute terms* Fairness is a relative concept and therefore fairness in criminal trial could be measured only in 

relation to the gravity of the accusation, the time and resources which the society can reasonably afford to spend, the quality of available resources, the 

prevailing social values, etc. However, leaving aside the question of the degree of fairness in the criminal trial, the basic essential attributes of fair trial can 

be identified and studied. 

The major attributes of fair criminal trial are enshrined in Articles 10 and II of the Universal Declaration of Human Rights.
1
 These articles provide: 

Everyone is entitled in full equality to fair and public hearing by an independent and impartial tribunal, in the determination of his rights and 

obligations of any criminal charge against him. [Art. 10] 

Everyone charged with a penal offence has the right to be presumed innocent until proved guilty according to law in a public trial at which he 

has had all the guarantees necessary for his defence. [Art. n] 

13.1 

1. Adopted and proclaimed by the General Assembly on 10-12-1948. 
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Our courts have recognised that the primary object of criminal procedure is to ensure a fair trial of accused persons;2 and the Law Commission has 

accepted the view that the requirements of a fair trial, speaking broadly, relate to the character of the court, the venue, the mode of conducting the trial 

(particularly trial in public), rights of the accused in relation to defence and other rights.
3
 

The present chapter attempts to give an overview of the attributes of a fair trial while the next few chapters discuss in greater detail the scope and 

functions of some vitally important elements of fair trial. 

13.2 Adversary system 
The system of criminal trial envisaged by the Code is the adversary system based on the accusatorial method.4 In this system the prosecutor representing 

the State {or the people) accuses the defendant (the accused person) of the commission of some crime; and the law requires him to prove his case beyond 

reasonable doubt. The law also provides fair opportunity to the accused person to defend himself. The judge, more or less, is to work as an umpire between 

the two contestants. Challenge constitutes the essence of adversary trial and truth is supposed to emerge from the controverted facts through effective and 

constant challenges.
5
 Experience has shown that adversary system is by and large dependable for the proper reconciliation of public and private interests, 

i.e. public interest in punishing the criminals and private interest in preventing wrongful convictions. The system of criminal trial assumes that the State 

using its investigative resources and employing competent counsel will prosecute the accused who, in turn, will employ equally competent legal services to 

challenge the evidence of the prosecution.6 

The above assumption has been found to be incorrect in one respect, particularly under the existing conditions in India. Most of the accused persons 

here are uneducated and poor. They can not afford to engage lawyers for their defence, nor have they any legal knowledge and professional skill to 

safeguard their interests themselves. Therefore, though the adversary system envisages equal legal rights and opportunities to the parties to present their 

respective cases before the court, such legal rights and opportunities would in practice operate unequally and harshly, affecting adversely the poor 

indigent accused persons who are unable to engage competent lawyers for their defence. The system therefore departs from 

2. Talab Haji Hussain v. Madhukar Purshottam Mondkar, 1958 Cri LJ 701, 704: AIR 1958 SC 376; Iqbal Ismail 

Sodawala v. State of Maharashtra, (1975) 3 SCC 140: 1974 SCC (Cri) 764s 770: 1974 Cri LJ izjr. 

3. 37th Report, p. z, para. 8. 

4. Report of the Expert Committee on Legal Aid, p. 70. 

5. Ibid. 

6. Ibid. 
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its strict theoretical passive stance and confers on the accused not only a right to be defended by 

a lawyer of his choice, but also confers on the indigent accused person a right to get legal aid for 

his defence at States’ cost.7 8 8 It has been held by the Supreme Court that unless refused, failure 

to provide free legal aid to an indigent accused would vitiate the trial, entailing setting aside of 

the conviction and sentence.® These matters have been further discussed in the next chapter. 

Further, apart from attempting to give legal aid to the indigent accused persons, the Code 

has suitably altered the notions of judge-umpire. The judge is not to remain passive as an 

umpire; but he has to play a more positive and active role for protecting the public interests as 

well as the individual interests of the accused person. For instance, as will be seen later, the 

charge against the accused is to be framed not by the prosecution but by the court after 

considering the circumstances of the case; [see, Ss. 228, Z40] the prosecutor cannot withdraw the 

case without the consent of the court; [S. 321] certain offences cannot be compounded without 

the permission of the court; [S. 3Z0] the court has been empowered to examine any person as a 

witness though such person has not been called by any party as a witness; [S. 311] the court can 

examine the accused at any time to get explanations from him; [S. 313] the court may or may not 

accept the “plea of guilty” of the accused person. [Ss. 229, 241, 252, etc.] 

Explaining the proper function of the judge in an adversary system of trial, the Supreme 

Court has observed: 

The adversary system of trial being what it is, there is an unfortunate tendency for a Judge 

presiding over a trial to assume the role of a referee or an umpire and to allow the trial to 

develop into a contest between the prosecution and the defence with the inevitable 

distortions flowing from combative and competitive elements entering the trial procedure. 

If a criminal court is to be an effective instrument in dispensing justice, the presiding judge 

must cease to be a spectator and a mere recording machine. He must become a participant 

in the trial by evincing intelligent active interest... .9 

Though the notion of adversary system of trial has undergone some transformation by legislative 

prescriptions and judicial gloss, it can still be reasonably considered as an essentially important 

component of the concept of fair trial. 

7. See, S. 303 of the Code and Art. 
22.(1} of the Constitution; S. 304 of 
the Code, and Art. 21 of the 
Constitution as construed by the 
Supreme Court in Hussainara 

Khatoon (4) v. State of Bihar, (1980) 
1 SCC 98, 105: 1980 SCC (Cri) 40, 
45: 1979 Cri LJ 1045 declaring free 
legal aid to the indigent accused as 
his constitutional right. See also, 
Suk Das 

8. SukDas v. UT of Arunachal 

Pradesh, (1986 } 2 Si CC 401:19 86 
SC! C (C ri) 166: 19S6 Cri LJ 
.1084. 

9. Ram Chanaer v. State of Haryana, 

(1981) 3 SCC 1.91: 1981 SCC (Cri) 
683, 685: 1981 Cri Lj 609. 
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13.2.1 Trials 
It is relevant to note that the Supreme Court adversely commented upon the functioning of the 

courts below. In Vajresh Venkatray Anvekar v. State of Karnataka
10 the insensitivity of the trial 

judge to offences against women in expressing that one or two beatings might not lead a woman 

to commit suicide, was not appreciated by the Supreme Court. In yet another case from 

Karnataka High Court viz. P. Nagesh v. State of Karnatakau 12 13, the Supreme Court was not happy 

that the High Court did not properly deal with the questions raised by the appellant. The case 

was remitted to the High Court. 

The Supreme Court was not happy with the way the trial was conducted in Gurnaib Singh v. 

State of Punjab12 as well. The court referred to the haphazard way the trial was conducted 

describing it as disturbing scenario. 

13.3 Presumption of innocence 
The principle that the accused person is presumed to be innocent unless his guilt is proved 

beyond reasonable doubt, is of cardinal importance in the administration of criminal justice!3 

The burden of proving the guilt of the accused is upon the prosecution and unless it relieves 

itself of that burden, the courts cannot record a finding of the guilt of the accused.14 Every 

criminal trial begins with the presumption of innocence in favour of the accused; and the 

provisions of the Code are so framed that a criminal trial should begin with and be throughout 

governed by this essential presumption.15 16 

However, a note of caution was struck by the Supreme Court regarding the application of this 

principle. It observed: 

The cherished principles or golden thread of proof beyond reasonable doubt which runs 

through the web of our law should not be stretched morbidly to embrace every hunch, 

hesitancy and degree of doubt. The excessive solicitude reflected in the attitude that a 

thousand guilty men may go out but one innocent martyr shall not suffer is a false dilemma. 

Only reasonable doubts belong to the accused. Otherwise any practical system of justice will 

then break down and lose credibility with the community!6 

10. (2,013) 3 SCC 462: Corj) 3 SCC (Cri) 227. 
11. (2.013) 7 SCC 285: (2013) 3 SCC (Cri) 321. 
12. (2015) 7 SCC 108: (2013) 3 SCC (Cri) 49. 
13. Babu Singh v. State of Punjab, (1964) 1 Cri Lj 566, 572; K.M. Nanauati v. 

State of Maharashtra, (1962) 1 Cri Lj 521, 535: AIR 1962 SC 605. 
14. Kali Ram v. State of H.P., (1973) 2 SCC 808: 1973 SCC (Cri) 1048, 1059; 
15. 'Tala b Haji Hussain v. Madbukar Purshottam Mondkar, 1958 Cri LJ 701, 

704: AIR 1958 SC 376. 
16. Shivaji Sababrao Bobade v. State of Maharashtra, (1973) 2 SCC 793: 1973 

SCC (Cri) 1033, 1039-. 1973 Cri Lj 1783, 1788. 
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In a iater decision, however, the court again re-emphasised the necessity 

of having the principle of “presumption of innocence”. It observed: 

It is no doubt true that wrongful acquittals are undesirable and shake 

the 

confidence of the people in the judicial system, much worse, however, 

is the 

wrongful conviction of an innocent person. The consequences of the 

convic- 

tion of an innocent person are far more serious and its reverberations 

cannot 

but be felt in a civilised society.17 

The criticism directed against the principle of “presumption of innocence” appears to be 

more a criticism of the manner in which this principle and the principle of giving the accused 

the benefit of doubt, has been applied and misused by weak and incompetent judges.18 

This becomes clear when one examines the decisions of various courts including the 

Supreme Court which have had occasions to dwell on this. Analysing the proclivity of the police 

to take advantage of the courts’ tendency to look for proof beyond doubt, in cases where they are 

accused of serious crimes like custody killing, the Supreme Court pointed out that exaggerated 

adherence to the establishment of proof may make the system a suspect. Courts’ observations 

are pertinent: 

The exaggerated adherence to and insistence upon the establishment of proof 

beyond every reasonable doubt, by the prosecution, ignoring the ground realities, the 

fact-situations and peculiar circumstances of a given case, as in the 

present case, often results in miscarriage of justice and makes the justice delivery system a 

suspect.19 

As mentioned earlier, the principle of “presumption of innocence” is undoubtedly an 

essential attribute of fair trial. 

Independent, impartial and competent judges 
The most indispensable condition for a fair criminal trial is to have an independent, impartial 

and competent judge to conduct the trial. The Code, as mentioned earlier,20 has provided for the 

separation of the judiciary from the executive. The separation would ensure the independent 

functioning of the 

17. Kali Ram v. State ofH. P., (1973} 2 SCC 80S: 1973 SCC (Cri) 1048, 
1061: 1974 Cri LJ 1, 
11; see also, Dharm 

Das VPadhusani v. 
State of U.P., (1974} 
4 SCC 267: 1974 
SCC (Cri) 429: 1974 
Cri Lj 1249. 

18. 14th Report, Vol. II, p. 836. 

19. State of M.P. v. Sbyamsunder Trivedi, (1995) 4 SCC 262: 1995 SCC (Cri) 715, 725. 
20. See supra, para. 2.4. 

13.4 
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judge or Magistrate is made by the government, the judge or Magistrate thereafter works only under the direct control and supervision of the High Court 

and not of the government. In order to have fair trial it is necessary that the judge or Magistrate must not be in any manner connected with the 

prosecution or interested in the prosecution. This principle has been, to an extent, recognised and given effect to by Section 479. 

Fair trial also requires public hearing in an open court. Section 327 makes provision for open court generally accessible to the members of the 

public.
21 22 22

 These and other matters pertaining to the independence, impartiality and competence of the criminal courts have been discussed in the next 

chapter. 

13.5 Venue of the trial 
The provisions regarding venue, i.e. the place of inquiry or trial, are contained in Sections 177 to 189.™ If the place of trial is highly inconvenient to the 

accused person and causes various impediments in the defence preparation, the trial at such a place cannot be considered as fair trial. Apart from 

exceptional circumstances, it would be convenient both to the prosecution and to the defence if the trial is conducted by a court within whose local 

jurisdiction the crime was committed. Trial at any other distant place would generally mean hardship to the parties in the production of evidence. These 

matters have been already discussed in Chapter 9. 

13.6 Right of accused to know of the accusation 
Fair trial requires that the accused person is given adequate opportunity to defend himself. Such opportunity will have little meaning, or such an 

opportunity will in substance be the very negation of it, if the accused is not informed of the accusations against him. The Code therefore provides in 

unambiguous terms that when an accused person is brought before the court for trial, the particulars of the offence of which he is accused shall be stated 

to him.23 In case of serious offences, the court is required to frame in writing a formal charge and then to read and explain the charge to the accused 

person.24 Detailed provisions have been made in the Code in Sections 211 to 224 regarding the form of charge, and the joinder of charges. These matters 

have been discussed later in Chapter 15. 

13.7 The accused person to be tried in his presence 
The personal presence of the accused throughout his trial would enable him to understand properly the prosecution case as it is unfolded in the 

21. Kebar Singh v. State 
(Delhi Admn(1988) 5 SCC 
609: 1988 SCC (Cri) 711. 
22. See also, 

observations in 
Chap. 9. See also, 

observations 
inMohd. 

Shahabuddin v. 
State of Bihar, 

(2010) 4 SCC 653: 
(zoio) 2 SCC (Cri) 
904. 

23. See, Ss. 228, 240, 246, 
251. 24. See, Ss. 228, 240, 246. 
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Accused Person to be Tried in His Presence 351 

court. This would facilitate in the making of the preparations for his defence. A criminal trial in the absence of the accused is unthinkable. A trial and a 

decision behind the back of the accused person is not contemplated by the Code, though no specific provision to that effect is found therein. The 

requirement of the presence of the accused during his trial can be implied from the provisions which allow the court to dispense with the personal 

attendance of the accused person under certain circumstances.
2
'’ For instance, a Magistrate issuing summons may dispense with the personal attendance 

of the accused and permit him to appear by his pleader under guidelines issued by the Supreme Court.
25 26 27

 [S. 205] Similarly, Section 273 requires that 

the evidence is to be taken in the presence of the accused person; however the section allows the same to be taken in the presence of the accused’s 

pleader if the personal attendance of the accused person is dispensed with. 

Section 317 makes an exception to the above rule and empowers the court to dispense with the personal attendance of the accused person at his 

trial under certain circumstances. Section 317 reads as follows: 

317. (1) At any stage of an inquiry or trial under this Code, if the judge or Magistrate is satisfied, for reasons to be recorded, that the personal 

attendance of the accused before the Court is not necessary in the interests of justice, or that the accused persistently disturbs the proceedings in 

Court, the Judge or Magistrate may, if the accused is represented by a pleader, dispense with his attendance and proceed with such inquiry or trial 

in his absence, and may, at any subsequent stage of the proceedings, direct the personal attendance of such accused. 

(2) If the accused in any such case is not represented by a pleader, or if the Judge or Magistrate considers his personal attendance necessary, 

he may, if he thinks fit and for reasons to be recorded by him, either adjourn such inquiry or trial, or order that the case of such accused be taken 

up or tried separately. 

The general rule in criminal cases is that all inquiries and trials should be conducted in the presence of the accused, the underlying principle being that 

in a criminal trial the court should not proceed ex parte against the accused person. Although this rule is for the protection of the interests of the 

accused, this does not mean that the accused has a right to absent himself from court and that the court should necessarily grant his prayer for 

exemption from personal attendance.2/ The court before dispensing with the personal attendance of the accused must be satisfied that 1) such attendance 

is not necessary in the interests of justice, or 2) that the accused persistently disturbs the proceedings in court. This power can be exercised only if the 

25. See supra, para. 11.5. 
26. See, Keya Mukberjee v. Magma Leasing Ltd{10o8) 8 SCO 

447: {2008} 3 SCC (Cri) 537; zoo8 Cri IJ 2597. 
27. H.R. industries v. State of Kerala, 1973 Cri Lj 262, 263 (Ker). 

Provision for inquiries and trial 

being held in the absence of 

accused in certain cases 
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 is also required to record its reasons for such order. Regarding the exercise of the power under this 

section, it has been observed: 

In cases which are grievous in nature involving moral turpitude, personal attendance is the rule. 

But in cases which are technical in nature, which do not involve moral turpitude and where the 

sentence is only fine, exemption should be the rule. The courts should insist upon the appearance 

of the accused only when it is in his interest to appear or when the court feels that his presence is 

necessary for effective disposal of the case. When the accused are women labourers, wage-earners 

and other busy men, courts should as a rule grant exemption from personal attendance. Courts 

should see that undue harassment is not caused to the accused appearing before them.2S 

The salutary provisions permitting the accused to appear by his pleader are there in the Code to 

help the accused and not to harass him, and the discretion the judge or Magistrate has in these 

matters is to be exercised judicially.28 29 

13.8 

Evidence to be taken in presence of accused 

As seen earlier, fair trial requires that the particulars of the offence have to be explained to the 

accused person and that the trial is to take place in his presence.30 Therefore, as a logical corollary, 

such a trial should also require the evidence in the trial to be taken in the presence of the accused 

person. Section 273 attempts to achieve this purpose when it provides as follows: 

Evidence to be taken course 

273. Except as otherwise expressly provided, all evidence taken in the 

in presence of accused of the trial or other proceeding shall be taken in the presence of the 

accused, 

or, when his personal attendance is dispensed with, in the presence of his pleader. 

[Provided that where the evidence of a woman below the age of eighteen years who is alleged 

to have been subjected to rape or any other sexual offence is to be recorded, the court may take 

appropriate measures to ensure that such woman is not confronted by the accused while at the 

same time ensuring the right of cross-examination of the accused.]31 

Explanation.—In this section, “accused” includes a person in relation to whom any proceeding 

under Chapter VIII has been commenced under this Code. 

Chapter VIII referred to in the explanation deals with security proceedings against any person for 

keeping the peace and for good behaviour. 

The section makes it imperative that all the evidence must be taken in the 

 

28. Ibid, ±66. 

29. N. Dinesan v. K.V. 
30. See supra, paras 13.6 
31. Ins. by Criminal Law 
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the fact that no objection was taken by the accused is immaterial.
32

 This rule is of course subject to certain exceptions made by the provisions of the Code, 

viz- Sections Z05, 293. 299, 317. 

Though the imperative rule contained in the section confers a right on the accused to be present in the course of the trial, it presupposes that the 

accused accepts it and does not render its fulfilment an impossibility. This obligation or the right is not so absolute in character that its requirement 

cannot be dispensed with even in a case where the accused by his own conduct renders it impossible to comply with its requirements. 

To interpret the section to cast an obligation as would require the evidence to be taken in the presence of the accused even where the accused by 

his own conduct makes recording of evidence in his presence an impossibility, is to sanction a right in favour of the accused to frustrate the trial at his 

own option. This would not only mean negation of a fair trial but would mean end of all trial at the choice of the accused. Such a position can never be 

considered to be consonant with basic principles underlying the Code.
33

 

Therefore, if the accused is obstructing the smooth conduct of the trial the court may expel him after appropriate warning and proceed with the 

trial in his absence. However, the accused person should be able to reclaim his right to be present at the trial if he expresses bona fide willingness to 

conduct himself in such a manner as to allow the court to proceed 'with the trial smoothly in his presence.
34

 

The right created by the section is further supplemented by Section 278. It, inter alia, provides that wherever the law requires the evidence of a 

witness to be read over to him after its completion, the reading shall be done in the presence of the accused, or of his pleader if the accused appears by 

pleader. 

If any evidence is given in a language not understood by the accused person, the bare compliance with Section 273 will not serve its purpose unless 

the evidence is interpreted to the accused in a language understood by him. Therefore, provides as follows: 

279. {1) Whenever any evidence is given in a language not understood by the accused, and he is present in Court in person, it shall be interpreted to 

him in open Court in a language understood by him. 

(2) If he appears by pleader and the evidence is given in a language other than the language of the Court, and not understood by the 

pleader, it shall be interpreted to such pleader in that language. 

32.
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34.Ibid, 1334. 
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Procedure where under- 

accttsed does not and, 

(3) When documents are put for the purpose of formal proof, it shall be in the discretion of the 

Court to interpret as much thereof as 

appears necessary. 

Non-compliance with Section 279(1} will be considered as a mere irregularity not vitiating the trial 

if there was no prejudice or injustice caused to the accused person.3;> 

If the accused is found incapable of understanding the proceedings by reason of unsoundness 

of mind, his case will be dealt with according to the provisions contained in Sections 328 to 339. 

These provisions have been considered separately in the next chapter. 

An accused person, though not of unsound mind, may be deaf and dumb, may be foreigner 

not knowing the language of the country and no interpreter is available; and if such accused is 

unable to understand or cannot be made to understand the proceedings, there is a real difficulty 

in giving effect to Section 273 in its proper spirit. Section 318 attempts to deal with such cases. It 

says: 

318. If the accused, though not of unsound mind, cannot be made to stand the proceedings, the 

Court may proceed with the inquiry or trial; 

understandproceedings in the case of a Court other than a High Court, if such proceedings 

result in 

a conviction, the proceedings shall be forwarded to the High Court with a report of the 

circumstances of the case, and the High Court shall pass thereon such order as it thinks fit. 

In order to acquaint the accused further with the prosecution case and to facilitate his 

preparations for the defence, it is obligatory to supply him with copies of police report, statements 

before the police and other documents on which the prosecution wants to rely, or with a copy of 

the complaint, etc. 

13.9 

Right of accused person to cross-examine prosecution 
witnesses and to produce evidence in defence Evidence given by 

witnesses may become more reliable if given on oath and tested by cross-examination. A criminal 

trial which denies the accused person the right to cross-examine prosecution witnesses is based 

on weak foundation, and cannot be considered as a fair trial.37 

The Supreme Court emphasised the need for cross-examination of the prosecution witnesses 

before framing charges. This is to be afforded to the accused so that he may plead for not charging 

him. He could seek for discharge. The Magistrate can discharge accused after recording reasons 

 

35. Shivanarayan Kabra v. State of Madras, 1967 Cri LJ 96. See 

supra, Ss. 207, 208, 2.04(3), paras 11.7 and I1.4. 
37. Sukanraj v. State of Rajasthan, 1967 Cri LJ 1702: AIR 
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even at the stage when the accused appears in response to summons or warrant but 

before taking prosecution evidence38 

Though the burden of proving the guilt is entirely on the prosecution and though the law 

does not require the accused to lead evidence to prove his innocence, yet a criminal trial in 

which the accused is not permitted to give evidence to disprove the prosecution case, or to 

prove any special defence available to him, cannot by any standard be considered as just and 

fair. The refusal without any legal justification by a Magistrate to issue processes to the 

witnesses named by the accused person was held enough to vitiate the trial.39 

Right of the accused person to have an expeditious trial justice 

delayed is justice denied. This is all the more true in a criminal trial where the accused is not 

released on bail during the pendency of the trial and the trial is inordinately delayed. However, 

the Code does not in so many words confer any such right on the accused to have his case 

decided expeditiously. As seen earlier, if the accused is in detention and the trial is not 

completed within 60 days from the first date fixed for hearing he shall be released on bail.40 But 

this only mitigates the hardship of the accused person but does not give him speedy trial and 

secondly this rule is applicable only in case of proceedings before a Magistrate. The Code has 

given a more positive direction to courts when it says: 

In every inquiry or trial, the proceedings shall be held as expeditiously as possible, and in 

particular, when the examination of witnesses has once begun, the same shall be continued 

from day to day until all the witnesses in attendance have been examined, unless the court 

finds the adjournment of the same beyond the following day to be necessary for reasons to 

be recorded. [S. 309(1}] 

A criminal trial which drags on for unreasonably long time is not a fair trial. The court may drop 

proceedings on account of long delay even in a case where the delay w~as caused due to the 

mala fide moves of the accused. But in such a case the court may make the accused to suffer 

exemplary costs.41 Section 309(1) gives directions to the courts with a view to have speedy trials 

and quick disposals. The right of the accused in this context has been recognised but the real 

problem is how to make it a reality in actual practice. Section 309(1) came to be amended in 2013 

as follow's: 
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40. See supra, S. 437 (6), para. 12.3 (d). 
41. T.J. Stephen v. Parle Bottling Co. (P) Ltd., 198S Supp SCC 
458: 

1988 SCC (Cri) 690: 1988 Cri Lj 1095. 
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Power to postpone or 309. In every inquiry or trial the proceeding shall be continued from 

day-to- 

day until all the witnesses in attendance have been examined, unless 

the court 

finds the adjournment of the same beyond the following day to be 

necessary 

for reasons to be recorded. 

Provided that when the inquiry or trial relates to an offence under 

Section 376, Section 376-A, Section-376-B, Section 376-C, or Section 

376-D 

of the Indian Penal Code {45 of i860}, the inquiry or trial shall, as far as 

pos- 

sible be completed within a period of two months from the date of 

filing of 

the charge sheet.42 43 44 45 46 

It seems that this provision will help the courts to complete trials expeditiously. 

The provisions with regard to limitation help the accused to certain extent.43 

The right to speedy trial came to receive examination in the Supreme Court in Moti Lai 

Sarafv. State of J&K44 45 46. Dismissing a fresh complaint made after 2.6 years of an earlier 

complaint the Supreme Court explained the meaning and relevance of speedy trial right 

thus: 

The concept of speedy trial is read into Article 21 as an essential part of the 

fundamental right to life and liberty guaranteed and preserved under our 

Constitution. The right to speedy trial begins with actual restraint imposed 

by arrest and consequent incarceration and continues at all stages, namely, 

the stage of investigation, inquiry, trial, appeal and revision so that any possible prejudice 

that may result from impressible and avoidable delay from the 

time of the commission of the offence till it consummates into a finality, can be averted. 

In Hussainara Khatoon (4) v. State of Bihar*6, the Supreme Court considered the problem in all 

its seriousness and declared that speedy trial is an 

42. Ins. by 
Criminal Law 
(Amendment) 
Act, 2015. 
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2006 Cri LJ 4765. 

45. Ibid. 
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taking positive action, such as augmenting and strengthening the investigative 

machinery, setting up new courts, building new court houses, providing more staff and equipment to the courts, appointment of additional 

Judges and other 

measures calculated to ensure speedy trial.47 48 49 50 

The spirit underlying these observations have been consistently rekindled 

by the Supreme Court in several cases.
48 49 50

 This has again been expressed 

in Raj Deo Sharma (2} v. State of Bihar49
 wherein the court ordered to 

close the prosecution cases, if the trial had been delayed beyond a certain 

period in specified cases involving serious offences. 

Though speedy trial right is held to be part of Article 21 of the 

Constitution, the courts after the decision in P. Ramachandra Rao v. State 

of Karnataka30
 gave effect to it depending upon the facts of each case. 

13.11 

Reasoned decisions 
On the plainest requirement of justice and fair trial the least that is expected 

of the trial court is to notice, consider and discuss however briefly the 

evidence of various witnesses as well as the arguments addressed at the 

bar.51 This requirement is also applicable to the decisions of the appellate 

courts.
52

 

Doctrine of “autrefois acquit ” and uautrefois convict" 
According to this doctrine, if a person is tried and acquitted or convicted of an offence he cannot be tried again for the same offence or on the same facts 

for any other offence. This doctrine has been substantially incorporated in the Article 20(2} of the Constitution and is also embodied in Section 300 of 

the Code. When once a person has been convicted or acquitted of any offence by a competent court, any subsequent trial for the same offence would 

certainly put him in jeopardy and in any case would cause him unjust harassment. Such a trial can be considered anything but fair, and therefore has 

been prohibited by the Code (and by the Constitution). The doctrine of autrefois acquit and autrefois convict which has been embodied in 

Section 300, will be discussed in detail subsequently 

13.12 

47. Ibid, also see discussions in S. Gain v. Grindlays Bank Ltd., 
(1986} 1 SCO 654: 1986 SCC (Cri) 64: 1986 Cri Lj 255; 
Madbesbwardbari Singh v. State of Bihar, 1986 Cri LJ 1771 (Pat); 

48. See, Abdul Rehmah Antulay v. R.B. Naya/c, ( 19 92) 1 SCC 225: 
T992 SCC (Cri) 93: 1992 Cri Lj 2717; “Common Cause” v. 
Union of India, (1996) 4 SCC 33: 1996 SCC (Cri) 589; 

49. (1999) 7 SCC 604: 1999 SCC (Cri) 1324. 
50. (2002) 4 SCC 578: 2002 SCC (Cri) 830: 2002 Cri LJ 2547. 
51. Mukhtiar Singh v. State of Punjab, (1995) 1 SCC 760: T995 SCC (Cri) 
296. 52. Ishvarbhai Puljibhai Patni v. State of Gujarat, (1995) 1 SCC 178: 1995 
SCC (Cri) 222. 
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13.13 All pervasive concept of fair trial 
The concept of fair trial has permeated every nook and corner of the Criminal Procedure Code. This is what it should be. The major objective of the Code 

being to provide for fair trial in the administration of criminal justice, it is but natural that all the provisions of the Code are attuned to this goal. 

Each one has an inbuilt right to be dealt with fairly in a criminal trial. Denial of a fair trial is as much injustice to the accused as is to the victim and 

the society. Fair trial obviously would mean a trial before an impartial judge, a fair prosecutor and an atmosphere of judicial calm. Fair trial means a 

trial in which bias or prejudice for or against the accused, the witnesses or the cause which is being tried is eliminated.
53

 

The Supreme Court has declared that the rights of the accused with regard to disclosure of documents is a limited right but is codified and is the very 

foundation of a fair investigation and trial.
54

 

The present chapter has dealt with only the principal features of fair trial leaving other connected and ancillary matters for other chapters. This 

connection to other chapters with the concept of fair trial should not be overlooked. 
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Chapter n 

Trial Procedures: 

Courts and 

Parties 

Object and scope of the chapter 
The principal features of a fair trial were considered in the preceding chapter. One important feature of such trial is the adoption of the adversary system. 

It is believed that on the whole the adversary system is a better device to discover the truth in a fair manner. In this system it is assumed that each party 

to the dispute, with a view to get a favourable decision, will strive its best to place before the tribunal its version and claims in the best possible manner. 

This process w'ould enable an impartial and competent tribunal to have a proper perspective of the case and to decide it with a degree of precision and 

fairness rarely attainable by any other process. 

A criminal is punished because his crime is a wrong done more to the society than to the individual victim of the crime. Therefore in a criminal 

trial, the State representing the society comes before the court and accuses the suspected person of the commission of a crime. In the case of a 

noncognizable offence, the offence being in the nature of a private wrong
1
 the aggrieved party or the complainant, and not the State, is the prosecutor. 

Even in such a case, it is submitted, the State, through its Public Prosecutor or Assistant Public Prosecutor, can step in and take charge of the 

prosecution. Therefore in a criminal trial the State through its prosecutor is one party to the proceedings; the other party is the accused who has been 

given a right to be defended by a counsel of his choice; and if he does not have sufficient means to engage a counsel for his defence, the 

14.1 

1. See supra, para. 4.3. 
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court has power to assign a pleader for his defence at the expense of the State under certain circumstances. The criminal trial based on the adversary 

system would therefore need three essential agencies: i) the court, 2} the prosecutor, and 3) the accused person defended by a counsel. The present chapter 

is divided into three parts and is intended to examine and study the three agencies separately. 

A. T H E  C O U R T  

14.2 Courts to be independent and impartial 
An independent and impartial judiciary is the bedrock on which the edifice of the administration of criminal justice is built. Our legal system has taken 

several steps to safeguard the independence of the judges and to ensure a very high degree of impartiality in the discharge of judicial functions. 

(a) Separation of judiciary from the executive.—The directive principles of State policy require the State to take steps to separate the 

judiciary from the executive in the public services of the State.
2
 The real purpose of this separation is to ensure the independent functioning of the 

judiciary freed of all suspicion of executive influence or control, direct or indirect.
3
 In this context it may be mentioned that in some States District Judges 

are appointed Law Secretaries on deputation. They may sometimes be elevated to the Bench or reverted to their parent post. The question whether this 

practice runs counter to the spirit of Article 50 of the Constitution has not been raised. In a criminal trial the State being one of the two parties to the 

criminal proceedings, the separation naturally assumes special significance and importance. In the field of criminal law, the separation of the judiciary from 

the executive broadly means the administration of the criminal justice by members of the judiciary who are independent of executive control. 

This general principle involves two consequences: 1) that a judge or a Magistrate who tries a case must not be in any manner connected with the 

prosecution or interested in the prosecution, and 2} that he must not be in direct administrative subordination to anyone connected with the prosecution.
4
 

The Code has substantially given effect to the constitutional directive. It provides for two categories of Magistrates—Executive Magistrates and 

Judicial Magistrates. The former are appointed by the State Government and are under the direct control of the State Government; the latter are appointed 

by the State Government after consultation with the High Court, but once they are appointed, they are fully under the administrative 

2. Art. 50 of the 

Constitution of India. 3. See supra, para. 

2.4; also 14th Report, 

Vot. II, p. 850, para. 2. 

4. 37th Report, p. 13, 

para. 33. 
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and supervisory control of the High Court.
5
 These matters have already been 

discussed in Chapter 2, supra. 

Broadly speaking, the functions which are essentially judicial in nature 

have been entrusted by the Code to Judicial Magistrates, while functions 

which are “police” or administrative in nature have been given to Executive 

Magistrates. The Code however, empowers every State Government to 

direct, if so permitted by the Legislative Assembly of the State, that the 

functions to be discharged by the Executive Magistrates in certain cases 

shall instead be discharged by the Judicial Magistrates. Section 478 provides: 

478. If the Legislative Assembly of a State by a resolution so permits, the 

State Government may, after consultation with the High Court, by 

notification, direct that references in Sections 108, 109, no, 145 and 147 to an 

Executive Magistrate shall be construed as references to a Judicial Magistrate 

of the first class. 

Section 108, 109 and no referred to above relate to preventive measures for 

taking security for good behaviour from certain persons. Sections 145 and 

147 relate to preventive measures where disputes concerning land or water 

are likely to cause breach of peace. 

[b) Court to be open,—Public trial in open court is undoubtedly essential 

for the healthy, objective and fair administration of justice. Trial held 

subject to the public scrutiny and gaze naturally acts as a check against 

judicial caprice or vagaries, and serves as a powerful instrument for creating 

confidence of the public in fairness, objectivity and impartiality of the 

administration of justice. Public confidence in the administration of justice 

is of such great significance that there can be no two opinions on the broad 

proposition that in discharging their functions as judicial tribunals, courts 

must generally hear causes in open court and must permit public admission 

to the court-room.
6
 Section 327 reads as follows: 

327. (1} The place in which any Criminal Court is held for the purpose of inquiring 

into or trying any offence shall be deemed to be an open Court, to which the 

public generally may have access, so far as the same can conveniently contain 

them: 

Provided that the presiding Judge or Magistrate may, if he thinks fit, order at 

any stage of any inquiry into, or trial of, any particular case, that the public 

generally, or any particular person, shall not have access to, or be or remain in, 
the room or building used by the Court. 
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(2} Notwithstanding anything contained in sub-section (1) the inquiry into and trial of 

rape or an offence under Sections 376, 376-A, 376--B, 376-C or 376--D of the Indian Penal 

Code shall be conducted in camera: 

Provided that the presiding judge may, if he thinks fit, or on an application made by 

either of the parties, allow any particular person to have access to, or be or remain in, the 

room or building used by the court. 

(3} Where any proceedings are held under sub-section (2}, it shall not be lawful for any 

person to print or publish any matter in relation to any such proceedings, except with the 

previous permission of the court.7 

While the main part of the section embodies the principle of public trial in open court the proviso recognises an exception to the principle. Cases may 

occur where the requirement of the administration of justice itself may make it necessary for the court to hold a trial in camera.8 Lack of space in the 

court-house may justify a judge or a Magistrate in admitting only a limited number of members of the public in the interests of public health and hygiene.
9
 

So too, when indecent and obscene matters have to be canvassed during a trial, judges and Magistrates in India may well have a discretion to exclude 

women, children and others likely to be injuriously affected by hearing that stuff.
10
 

It has been observed that the language of Section 327 clearly presupposes the power in the presiding judge or Magistrate trying a criminal case to 

decide on the venue of trial.
11
 The section has been interpreted to give discretion for the judge to hold his court in a suitable building, public or private, 

other than his court-house but unconnected with the parties to the proceedings, in case of emergency.12 If the conveyance of prisoners and the accused to 

and fro the court-house or other buildings, will be attended with serious danger of attack, and the rescue of the accused or the prisoners, or with heavy 

cost to government in providing an armed escort, it may well be within the powers of the judge or Magistrate after due consideration of the public 

interests and after writing down the reasons in each case, to hold the trials even inside the jail premises, where the accused are confined, provided that the 

offences tried are not connected with those premises, and there is no apprehension therefore in the minds of the accused that they may not get a fair trial 

there.13 

7. Added by 

Criminal Law 

(Amendment) 

Act, 1983 (Act 

43 of 

8. Naresh 

Skridba

r 

Mirajka

r v. State 

of 

Mahara

shtra, 

AIR 1967 

SC 1, 8; 

see also, 

Fletcher 

v. State, 

197; Cri 

Lj 304, 

307-08 

(Cal); 

Sakshi 

v. Union 

of India, 

(2004) 5 

SCC 518: 

2004 

SCC 

(Cri) 

1645: 

9. See, 

observations in 

Chhatisgarh 

Mukti Morcha 

v. State of 

M.P., 

10. M.R. 

Yenkaiara

man, re, 

(1950) 51 Cri 

LJ 1032, 

1033: AIR 

1950 Mad 

441, 442; see 

also, T.R. 

Caneshan, 

re, AIR 1950 

Mad 696. 

11. T.R. 

Ganeshan, re, 

AIR 1950 Mad 

696, 697. 

12. M.R. 

Venkataraman, 

re, (1950) 51 Cri 

LJ 1032, 1033; 

AIR 1950 

13. Ibid. 

See also, 

Kailash 

Nath 

Agarwa

l v. 

Empero

r, (1947) 

48 Cri 

Lj 868, 

872: AIR 

1947 Ail 

436; 

also 

see, 

observat

ions in 

Kehar 
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The above interpretation of Section 327 regarding the discretion of the 

court as to the place of trial, is not quite free from doubt, particularly 

when it is considered in juxtaposition with other relevant specific provi- 

sions of the Code. Section 9(6} provides as under: 

9. (6) The Court of Session shall ordinarily hold its sitting at such place or 

places as the High Court may, by notification, specify; but, if, in any par- 

ticular case, the Court of Session is of opinion that it will tend to the general 

convenience of the parties and witnesses to hold its sittings at any other place 

in the sessions division, it may, with the consent of the prosecution and the 

accused, sit at that place for the disposal of the case or the examination of any 

witness or witnesses therein. 

In the absence of any notification issued by the High Court under 

Section 9(6), it was held to be improper for the Sessions Court to conduct 

the trial in jail without the consent of the parties.14 The High Court is 

competent to fix more than one place where the court of session will hold 

its sittings.15 16 

Similarly, according to Sections 11(1), and I6{I) the courts of Judicial 

Magistrates and Metropolitan Magistrates are established at such places 

as the State Government may specify after consultation with the High 

Court. However, there is no specific provision empowering the Magistrate 

to hold the sitting of his court at any other place for the general conveni- 

ence of the parties after obtaining the consent of the prosecution and the 

defence as in Section 9(6) above. 

How far the criminal court has discretion to decide as to the place of 

its sittings does not appear to be quite clear from the above discussion. 

An authoritative clarification in this regard would be useful. In any case, 

whichever may be the place of trial it must be reasonably accessible to the 

public and the trial must be generally held in open court. 

In cases of rape and such other sexual offences, the undue publicity 

given to the court proceedings is evidently harmful to the unfortunate 

women victims of such crimes. Such publicity would mar their future in 

many ways, and may make their life miserable in society. In order to pro- 

tect women against such publicity the court had always discretion to hold 

inquiries and trials in such cases in camera.11 16 

The second17 proviso to Section 327(2) added in 2006 runs as follows: 

327. Provided further that in camera trial shall be conducted as far as practicable 

by a woman judge or Magistrate. 

14. Vishesbwar Pathak v. State, 1976 Cri Lj 52.1, 524 

(Ail). 15. Kan jit Singh v. Chief justice, 1986 Cri Lj 632 (Del). 

16. State of Punjab v. Gurmii. (1996) 2 SCC 384: 1996 

SCC (Cri) 17. Ins. by Act 5 of 2009 w.e.f. 31-12-2009. 

Court of Session 

Court to be open 
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Case in which Judge 

or Magistrate is personally 

interested 

This has been made obligatory that such inquiries and trials are to be held in camera. However, the court’s discretion has not been 

completely taken 
18 

away. 

Sub-section (3} is just a corollary to sub-section (z) whereby the printing or publishing of any matter in relation to any such “in camera” 

proceedings has been prohibited except with the previous sanction of the court. A new proviso in the following terms has been enacted under 

Section 
Kzy(K):9 

327. Provided that the ban on printing or publication of trial proceedings in relation to an offence of rape may be lifted, subject to maintaining 

confidentiality of name and address of the parties. 

(c) Judge or Magistrate not to be personally interested in the case.—It is a primary principle of our law that no 

man shall be judge in his own case. The principle has been incorporated in Section 479 which reads as follows: 

479. No Judge or Magistrate shall, except with the permission of the Court to which an appeal lies from his Court, try or commit for trial any case 

to or in which he is a party, or personally interested, and no Judge or Magistrate shall hear, an appeal from any judgment or order passed or made 

by himself. 

Explanation.—A Judge or Magistrate shall not be deemed to be a party to, or personally interested in, any case by reason only that he 

is concerned therein a public capacity, or by reason only that he has viewed the place in which an offence is alleged to have been committed or 

any other place in which any other transaction material to the case is alleged to have occurred and made an inquiry in connection with the case. 

The essence of the section is that justice should be so administered as to satisfy a reasonable person that his tribunal was impartial and unbiased. 

It is well settled that every judicial officer who is called upon to try certain issues in judicial proceedings must be able to act judicially. He should 

be able to act impartially, objectively and without any bias. The question is not whether a bias has actually affected the judgment. The real test is 

whether there exists a circumstance according to which a litigant could reasonably apprehend that a bias attributable to a judicial officer must 

have operated against him in the final decision of the case. It is in this sense that it is often said that justice should not only be done but must 

also appear to be done.20 

An analysis of the section would show that the Magistrate or judge is disqualified to act as such if: 

(2) he is a party to or in the case before him; or iii) he is personally interested in the case. IS * *' 

IS. 

See, 

provis

o to 

sub-s. 

(3}. 

19. In

s. by 

Act 5 

of 

2.009 

w.e.f. 

31-12-2

009. 

20. S

byam 

Singh 

v. 

State 

of 

Rajast

han, 

1973 

Cri LJ 

441, 

443 

{Raj}. 
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This disqualification can be removed by obtaining the permission of the appellate court. The appellate court while granting permission will have to be 

very careful and cautious so as not to impinge upon fair trial. 

The judge or Magistrate cannot hear an appeal from any judgment or order passed by him; and this disqualification cannot be removed by 

obtaining permission from higher appellate court. 

The expression “personal interest” does not mean only private interest; it may well include official interest also. Further, it is not every interest that 

would disqualify under Section 479. In order to disqualify, the interest must be active and not passive. A mere formal grant of sanction which is necessary 

only for the purpose of fulfilling a technical statutory requirement may not amount to “personal interest” within the meaning of Section 479. In many 

such cases the sanction is given or refused for considerations which are extraneous to the merits of the case; on the other hand, if the interest consists of 

a direction to initiate criminal proceedings, the bar under Section 479 operates since the interest taken is active and is concerned with the merits of the 

case.
21 22 23

 

A distinction may also be drawn between pecuniary interest and prejudice. The smallest pecuniary advantage is a bar to the justice acting.
22 23

 But 

where the interest is not pecuniary, the question arises whether the interest is of such a substantial character as to make it likely that the judge or 

Magistrate has a real bias in the matter. What then has to be considered is the effect likely to be produced upon the minds of the public as to the fairness 

of the administration of justice and this is a question of degree to be decided in every case.
25

 

Two more somewhat connected provisions may also be considered here. These are also aimed at keeping the judges and Magistrates away from any 

real or suspected bias. 

1. Section 480 provides that “no pleader who practises in the court of any Magistrate shall sit as a Magistrate in that court or in any court within the 

local jurisdiction of the court”. A lawyer cannot both practice law and also be in judicial service. He cannot possibly be appointed even as a 

Special Judicial Magistrate (honorary) in view of the essential requirements for being appointed as a Special Judicial Magistrate.
24 

Section 480, 

though it incorporates a basic principle, it is submitted, is more or less superfluous in the context of the present set-up of our criminal courts. 

21. Rameshwar Bhartia v. State of Assam, 1953 Cri Lj 163, 1.65: AIR 
1952, SC 405. 
22. Ibid; see also, 

AI00 Natbu v. 

Gagubha 

Dipsangfi, ILR 

{1894} 19 Bom 

608, 610; 

Parashuram 

Daiaram 

Shamdasani v. 

Hugh 

23. Shy am Singh v. 

State of 

Rajasthan, 1973 

Cri Lj 441, 443 

(Raj); also see, 

observations in 

Shambhoo 

Dayal v. State 

ofM.P., 

24. See supra, Ss. 13 and 18, para. 2.11. 
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Certain Judges and 

Magistrates not to try 

certain offences when 

committed before 

themselves 

z, If the offences referred to in Section 195 are committed before a judge 

or a Magistrate, or in contempt of authority of such judge or 

Magistrate, the criminal proceedings in respect of any such offence can 

be initiated only on the complaint of such judge or Magistrate.
25

 The 

judge or Magistrate initiating such a criminal proceeding will be 

deemed to have an active interest in the case, and therefore, on 

principle, is disqualified to try the case. Section 351 provides as follows: 

352. Except as provided in Sections 344, 345, 349 and 350, no Judge of a 

Criminal Court (other than a Judge of a High Court} or Magistrate shall try 

any person for any offence referred to in Section 195, when such offence is 

committed before himself or in contempt of his authority, or is brought 

under his notice as such Judge or Magistrate in the course of a judicial 

proceeding. 

The section embodies the rule that a court which has instituted the pro- 

ceedings should not dispose of the case itself. However, the section makes 

exception to this rule in respect of matters covered by Sections 344, 345, 349 

and 350. These sections provide for i) summary procedure for trial for giving 

false evidence,26 ii) procedure in certain cases of contempt, Hi) summary 

procedure for punishment of a person refusing to answer or produce 

document, and iv) summary procedure for non-attendance by a witness in 

obedience to summons. These exceptions have been found necessary to deal 

promptly and effectively with certain offences affecting administration of 

justice itself. No doubt the exceptions, in a way, impinge upon the concept 

of fair trial, however, they are relatively more important for serving the 

larger interests of justice. 

The restriction imposed by the section is in respect of “trying” a person 

for any of the specified offences. A question may arise whether the restric- 

tion will extend to cover hearing of an appeal in such a case. If the object of 

the section is that the same person should not be allowed to decide a matter 

which he may have already prejudged, there is no reason why the 

prohibition intended by the section should not cover the hearing of appeal 

in such cases.
27

 

(d) Transfer of case to secure impartial trial.—(1) As observed earlier, a 

Magistrate empowered to take cognizance of an offence may do so upon his 

own knowledge about the commission of any such offence.28 However, In 

such a case the accused must be told before any evidence is taken that he is 

entitled to have the case tried by another court and if he 

25. See supra, S. 195, para. 10.5. 

26. See, Mahila Vinod Kumari v. State ofM.P., (2008) 8 SCC 34: (2008) 3 

SCC (Cri) 414: 2008 Cri Lj 3867. 

27. Madhub Chunder Mazumdar v. Novodeep Chunder Pandit, ILR (1S88} 

16 Cal 121, 123; Krishnappa v. Emperor, (1924} 25 Cri LJ 713, 

28. See supra, S. i9o(i )(c), para. 10.1. 
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so chooses the case shall be transferred to another Magistrate.29 This is in order to inspire confidence as to the impartiality of the court in conducting the 

trial. 

(2) Whenever it is made to appear to the High Court that a fair and impartial inquiry or trial cannot be held in any 

criminal court subordinate thereto, it may, subject to the conditions laid down in Section 407, order i) that any offence be inquired into or 

tried by any other competent court; or ii) that any particular case or class of cases be transferred from a criminal court subordinate to its authority to 

any other criminal court of equal or superior jurisdiction, etc. [S. 407(1)] 

In a transfer petition under Section 407 apprehension of not getting a fair and impartial trial is required to be reasonable and not imaginary based 

on conjectures and surmises.
30

 

Of course it is not every apprehension of this sort that should be taken into consideration; but where the apprehension is of a reasonable character, 

there, notwithstanding that there may be no real bias in the matter, the fact of incidents having taken place calculated to raise such reasonable 

apprehension ought to be a ground for allowing a transfer...
31 32

 

It is of the utmost importance that litigants should have faith and confidence in the impartiality of the courts. This confidence has to be maintained 

at all events. It is not enough to do justice. It must be seen to be done.
32 33

 

(3) Whenever it is made to appear to the Supreme Court that a transfer of a case is expedient for the ends of justice, it may 

direct that any particular case or appeal be transferred from one High Court to another High Court or from a criminal court subordinate to one High 

Court to another criminal court of equal or superior jurisdiction subordinate to another High Court 

[S. 406(1)].33 

The Supreme Court shall exercise the power to transfer a case if the party interested shows that there are circumstances indicating reasonable 

apprehensions that fair justice may not be possible in a court dealing with a case or appeal.
34

 It may, however, be noted that the central criterion for 

directing a transfer is not the hypersensitivity or relative convenience of a party. Something more substantial, more compelling, more 

29. See supra, S. 191, para. 10,3. 

30. Satish Jaggi v. State of Cbbatisgarb, (2.007} z Crimes 

289. 31.

 Du
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} 23 
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495, 

498; 
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also. 
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de 
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ry v. 

Emp

eror.
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(1924

) 25 

Cri 

32.

 A

da

m 

Bct

sha 

v. 
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e 

ofK

arn

ata

ka, 

1975 

Cri 

LJ 

744, 

746 

(Ka

nt); 

Sur

33.

 S

ee, 

Ra
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(3o4
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e v. 

Sta

te 
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P., 

(20
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SC
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786

34.

 Gurc

hara
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DaC
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State 

of 
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sthan

, 1966 

Cri LJ 

1071, 

1076: 
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imperilling from the point of view of public justice is necessary for directing a transfer.
35

 

In an unusual case viz. Zahira Hahihulla H. Sheikh v. State of Gujarat, the Supreme Court ruled that it can order transfer even 

without the request of a party if it is convinced that such a step is necessary in the interests of justice. In fact in this case both the State and a material 

witness approached the Supreme Court seeking retrial as the trial was not conducted properly due to the witness’s turning hostile and non-cooperation of 

the Public Prosecutor. The Supreme Court not only ordered retrial but also transferred the case to the State of Maharashtra. Though none of the parties 

had sought for transfer the Supreme Court transferred the case to Maharashtra in the interests of justice. The court declared that there was no need for 

formal application seeking transfer but can be ordered on the basis of relief specified or ancillary to main relief, the role played by the National Human 

Rights Commission was also adverted by the Supreme Court.36 

The Supreme Court has also ruled that a political opponent could be a party interested under Section 406(2) on the ground that these opponents are 

the watchdogs of the government in power.
37

 

(4) Whenever it is made to appear to a Sessions Judge that a transfer of a case would be expedient for the ends of justice, 

he may order that any particular case be transferred from one criminal court to another criminal court in his sessions division. [S. 408(1)] Under Section 

408, however, the Sessions Court has no power to direct committal of a case to the Sessions Court. Nor can it order transfer of a case from one criminal 

court to another of superior jurisdiction.
38

 The Sessions Court also cannot order transfer after the trial has started.
39

 

It has been held that Sessions Judge is empowered under Section 408(1) to transfer a part-heard case from an Additional Sessions Judge to another 

35.

 

Mane
ka 
Sanja
y 
Gand
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Rani 
jethm
alani, 
(1979) 

4 SCC 

167: 

1979 

SCC 

(Cri) 

934, 

936: 

1979 

Cri Lj 

458; 
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A.R. 
Antul
ay v. 

iCS. 

Naya
k, 

36. See, 
discus
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Zahir
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oulla 
H. 
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State 
of 
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(2004) 
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15S: 

2004 
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an Rajau 
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2004 
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competent court within his Sessions Division if it is in the interest of jus- 

tice and the limitations imposed under Section 409 are not applicable.
40

 

The general provisions regarding transfer of cases mentioned in {2), (3} 

and {4) above can very well be used as a means for securing a fair and 

impartial trial. The provisions regarding transfer of cases have been dis- 

cussed later in greater detail in Chapter 26, infra. 

Courts to be competent 
{a) Hierarchy of courts and their powers to try offences.—The vari- 

ous classes of criminal courts have already been considered in Chapter 2, 

supra. An overview of the relevant provisions will show the hierarchy of 

criminal courts.
41
 The hierarchy is desirable and necessary for proper mar- 

shalling of the limited resources available for the administration of crimi- 

nal justice. Complicated cases of heinous offences would attract severe 

punishments and therefore these cases should be handled with great care 

by better qualified and experienced judges. On the other hand, in case of 

petty offences inviting only light punishments, it may be more expedient 

to have quick trials and speedy disposals and such cases can be safely 

handled by the subordinate judiciary. Section 26 mentions the courts by 

which the different offences are triable. The section reads as follows: 

26. Subject to the other provisions of this Code,— 

{a) any offence under the Indian Penal Code {45 of i860) may be tried 

by— 

(i) the High Court, or 

{ii) the Court of Session, or 

{Hi) any other Court by which such offence is shown in the First 

Schedule to be triable. 

Provided that any offence under Sections 376, 376-A, 376-B, 376-C, 376-D 

or 376-E of the Indian Penal Code (45 of i860) shall be tried as far as practi- 

cable by a Court presided over by a woman.42 

(6) any offence under any other law shall, when any Court is mentioned 

in 

this behalf in such law, be tried by such Court and when no Court is 

so 

mentioned, may be tried by— 

(/} the High Court, or 

(ii) any other Court by which such offence is shown in the First Schedule 

to be triable. 

It will be interesting to note that according to the First Schedule many offences punishable with imprisonment for terms exceeding three years are 

40. See, Jamuna Devi v. Distl. Sessions Judge, Tinsukia, (2.007) “ 
Crimes 159 
41. See supra, Table 2, p. 17. 

42. Ins. by Act 5 of 2009 and amended by the Criminal Law 
(Amendment) 

14.3 

Courts by which 
offences are 
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Procedure when 

Magistrate cannot pass 

sentence sufficiently 

severe 

triable by any Magistrate.
45

 However, as seen earlier,
43 44

 the court of a Magistrate of the first class may pass a sentence of imprisonment for a 

term not exceeding three years, and the court of a Magistrate of the second class may pass a sentence of imprisonment for a term 

not exceeding one year. 

Here, while making these apparently inconsistent provisions the Code has in fact adopted a pragmatic approach. Because, though the 

maximum punishments provided for the offences triable by Magistrates are beyond the limits to which such Magistrates can pass sentences, 

in most of the cases the highest penalty provided for the offence is not the appropriate sentence to be awarded for the offence. Experience 

has shown that the Magistrates are able to pass adequate sentences in respect of most of such offences. This means, the trial work in respect 

of such offences which would otherwise have gone to the Sessions Court is conveniently disposed of at a lower level and thereby the burden 

of the Sessions Court is considerably reduced. 

The Code, however, has taken care to make provisions for such cases where the Magistrate considers that the sentence he is authorised 

to pass may not be appropriate or adequate. 

(i) Section 325 provides as follows: 

325. (i) Whenever a Magistrate is of opinion, after hearing the evidence for the prosecution and the accused, that the accused is guilty, 

and that he ought to receive a punishment different in kind from, or more severe than, that which such Magistrate is empowered to 

inflict, or, being a Magistrate of the second class, is of opinion that the accused ought to be required to execute a bond under Section 

106, he may record the opinion and submit his proceedings, and forward the accused, to the Chief Judicial Magistrate to whom he is 

subordinate. 

(2) When more accused than one are being tried together, and the Magistrate considers it necessary to proceed under sub-section 

(1), in regard to any of such accused, he shall forward all the accused, who are in his opinion guilty, to the Chief judicial Magistrate. 

{3} The Chief Judicial Magistrate to whom the proceedings are submitted may, if he thinks fit, examine the parties and recall and 

examine any witness who has already given evidence in the case and may call for and take any further evidence, and shall pass such 

judgment, sentence or order in the case as he thinks fit, and as is according to law. 

 

43. For instance, in case of offences triable by any Magistrate see, 
Ss. 325, 3S0, 381, 452. IPO, in case of offences triable by a Magistrate of the first class see, Ss. 134, 153-A, 153-8, 

193, 211-214, 216, 216-A, 219-222, 225, 231, 239, 243-245, 247, 249, 250, 253, 256, 260, 281, 312, 317, 326, 327, 330, 335, 

363, 363-A, 365, 369, 370 377> 38
2 3S6, 394> 401> 4°4> 4°7> 4°9> 42°> 42

9> 433> 435> 440 454> 455> 457> 45
8, 466, 468, 47

2-
477

-A> 493~497> 

5°6; offences against other laws (i.e, other than the Penal Code) 
44. See supra, S. 29, para. 2.16 and Table 3, 
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The Chief judicial Magistrate has higher powers of sentencing
45

 and it would be useful if cases tried by Magistrates could be sent to him for punishment, 

where the circumstances demand the imposition of a sentence higher than what the Magistrate can impose. However, the Magistrate can resort to 

Section 32.5 only “after hearing the evidence for the prosecution and the accused” and after forming the opinion that the accused is guilty. It is not open 

to the Magistrate to invoke Section 325 at any earlier stage.
46

 

{2) When the accused person is previously convicted of certain serious offences and is being tried again by a Magistrate for any subsequent similar 

offence, the situation would probably demand (on conviction of the accused) the imposition of a sentence higher than what the trying Magistrate can 

impose. Section 324 makes a specific provision to cover such cases. The section is as follows: 

324. (1) Where a person, having been convicted of an offence punishable under Chapter XII or Chapter XVII of the Indian Penal Code (45 of i860} 

with imprisonment for a term of three years or upwards, is again accused of any offence punishable under either of those Chapters with 

imprisonment for a term of three years or upwards, and the Magistrate before whom the case is pending is satisfied that there is ground for 

presuming that such person has committed the offence, he shall be sent for trial to the Chief Judicial Magistrate or committed to the Court of 

Session, unless the Magistrate is competent to try the case and is of opinion that he can himself pass an adequate sentence if the accused is 

convicted. 

(2) When any person is sent for trial to the Chief Judicial Magistrate or committed to the Court of Session under sub-section (1), any other 

person accused jointly with him in the same inquiry or trial shall be similarly sent or committed, unless the Magistrate discharges such other 

person under Section 239 or Section 245, as the case may be. 

While offences punishable under Chapter XII, Penal Code, i860 (IPC) relate to coins and government stamps, offences punishable under Chapter XVII 

IPC relate to those against property like theft, extortion, cheating, etc. This section would be useful for proper implementation of Section 75 IPC which 

provides enhanced punishment to previously convicted persons committing subsequently certain offences under the above mentioned chapters of the 

IPC. 

It may be noted that the section is applicable when the case is pending and it does not require, as in Section 325 that the entire evidence for the 

prosecution and defence should have been heard. Further, the Magistrate can either send the accused person for trial to the Chief Judicial Magistrate or if 

in his opinion the Chief judicial Magistrate will not be able to pass adequate sentence demanded by the gravity of the offence, he may commit 

45. See supra. S. 29, para. z.i6 and Table 3. 

46. State v. Rajkumar Satthi, 19S0 Cri LJ 1355, 1357 

Trial of persons 

previously convicted of 

offences against 

coinage-, stamp-law or 

property 
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Procedure when, after 

commencement of 

inquiry or trial, 

Magistrate finds case 

should be committed 

the accused person to the Court of Session. However, even though both these alternatives are legally available to the Magistrate, it is generally expedient if 

the Magistrate, on forming the opinion that he himself would not be able to pass an adequate sentence, forwards the case to the Chief judicial Magistrate 

who has the power to impose a sentence extending up to seven years’ imprisonment and leaving the question of committal to be considered, if necessary, 

by the Chief Judicial Magistrate himself.47 

{3} If at any stage of the trial before a Magistrate, the Magistrate considers it appropriate that the case should be tried by a Court of Session, Section 

323 empowers the Magistrate to commit the case to the Court of Session. Section 323 is as follows: 

323. If, in any Inquiry into an offence or a trial before a Magistrate, it appears to 

him at any stage of the proceedings before signing judgment that the case is one 

which ought to be tried by the Court of Session, he shall commit it to that Court 

under the provisions hereinbefore contained and thereupon the provisions of 

Chapter XVIII shall apply to the commitment so made. 

In a case instituted on a police report or otherwise, if it appears to the Magistrate that the offence is exclusively triable by the Court of Session, then he is 

required by Section 209
48

 to commit the case to the Court of Session. In a case apparently triable by a Magistrate if it is found during the course of taking 

evidence that the offence disclosed by such evidence is one exclusively triable by a Court of Session, the Magistrate would necessarily commit the case 

under Section 323. However even in cases where the offence is not exclusively triable by a Court of Session, the Magistrate may, in an appropriate case, 

invoke Section 323 and commit the case to the Court of Session.
49

 The words “if it appears to him” in the section contemplate the formulation of a judicial 

opinion. Though the discretion to commit is wide under the section, it has to be exercised judicially and no hard and fast rule can be enunciated as to in 

what cases committal should be made under this section and in what other cases it should not be made.50 In view of Section 325 it has been suggested that 

Section 323 should be resorted to only when the Magistrate opines that the case ought to be tried by a Court of Session for reasons other than the inability 

of the Magistrate to award adequate sentence.51 

{4) If at any time during the course of the trial, the Magistrate finds that his court had no local jurisdiction to try the case,
52

 or that considering 
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Courts to be Competent 373 

the nature of the offence he was not competent to try the case,
53

 or that he would not be able to pass adequate sentence on the 

accused,54
 or that he was personally interested in the case,

55
 or there were other difficulties affecting his competence to try the case, he may submit a 

report indicating reasons,56 to the Chief Judicial Magistrate explaining the circumstances and submit the case to him for proper disposal. This is the 

effect of Section 322 which runs as follows: 

322. (1) If, in the course of any inquiry into an offence or a trial before a Magistrate in any 

district, the evidence appears to him to warrant a presumption— 

{a} that he has no jurisdiction to try the case or commit it for trial; or {b) that the case is 

one which should be tried or committed for trial by some other Magistrate in the district; 

or (c) that the case should be tried by the Chief judicial Magistrate, he shall stay the 

proceedings and submit the case, with a brief report explaining its nature, to the Chief 

Judicial Magistrate or to such other Magistrate, having jurisdiction, as the Chief judicial 

Magistrate directs. 

(2) The Magistrate to whom the case is submitted may, if so empowered, either try the 

case himself, or refer it to any Magistrate subordinate to him having jurisdiction, or commit 

the accused for trial. 

In case the Magistrate has initially no jurisdiction or is not competent to take cognizance of the offence, Section 322 will not be attracted and in such a 

case the only course open will be to return the complaint under Section 201 to the complainant for presentation to the proper court.57 

(b) Competence of the court to try juvenile offenders.—Juvenile offenders, or juvenile delinquents, are not criminals and 

therefore their cases should be handled with great care and understanding by experienced and qualified judges. Earlier State Children Acts used to 

confer jurisdiction on the children’s courts for trying juvenile offenders. In order to ensure trial of such persons in a situation where the State law does 

not have provision for it the Code makes provision in Section 27 which enacts: 

27. Any offence not punishable with death or imprisonment for life, committed by any 

person who at the date when he appears or is brought before the Court is under the age of 

sixteen years, may be tried by the Court of a Chief judicial Magistrate, or by any Court 

specially empowered under the Children Act, i960 (60 of i960}, or any other law for the 

time being in force providing for the treatment, training and rehabilitation of youthful 

offenders. 

The special provision made by this section for the trial of a juvenile offender is on the face of it applicable only in respect of offences not 

Procedure in cases 
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cannot dispose 
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53. See, S. z6 and First Schedule Column 6. 

54. See supra, Ss. 28-29, para, z.i6, Table 3. 
55. See supra, S. 479, para. 14.2(f). 
56. Shankar Nlalharrao Deshmukh v. State of Maharashtra, 1997 Cri LJ 
4616 (Bom). 57. Rakesh v. State of Rajasthan, 1987 Cri Lj 1342 (Raj). 

https://t.me/LawCollegeNotes_Stuffs



374 Chapter 14 Trial Procedures: Courts and Parties 

punishable with death or imprisonment for life. The Juvenile Justice (Care and Protection of Children) Act, 200058 59 gives exclusive jurisdiction to 

children’s courts while dealing with juvenile accused in respect of all offences and prescribe special procedure in the inquiry and trial of such cases. Section 

27 is only an enabling provision and as such it cannot be said to be specific provision to the contrary within the meaning of Section 5 in relation to such 

Acts. Therefore it has been held that this section does not affect the provisions of any State or Central Act.39 

(c) Qualification of judges and Magistrates.—For the effective functioning of the criminal courts it is important that the judges and 

Magistrates be persons having adequate qualifications, ability and wisdom. While the Code has specially prescribed the qualifications necessary for being 

appointed as a Public Prosecutor or an Assistant Public Prosecutor,58 59 60 no such attempt has been made in the Code to prescribe the qualifications for a 

judge or a Magistrate. Some rudimentary requirements in case of Special Magistrates have been prescribed in Sections 13 and 18, but much is left to be 

specified by the rules to be formulated by the High Court in this behalf. 

It may, however, be safely mentioned that all reasonable efforts on the part of the State Government and the High Court are made to man the 

judiciary with persons of integrity, honesty and character and also having sound knowledge of law. 

B.  T H E  P R O S E C U T O R  

14.4 The Prosecution set-up 
The prosecution set-up envisaged by the Code consists of Public Prosecutors (including Additional Public Prosecutors and Special Public Prosecutors), and 

Assistant Public Prosecutors. While the former are to conduct prosecutions and other criminal proceedings on behalf of the State in the Courts of Session 

and the High Courts, the latter are to conduct prosecutions on behalf of the State in the courts of Magistrate.61 Provisions regarding the qualifications and 

appointments of Public Prosecutors and Assistant Public Prosecutors are contained in Sections 24 
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The Prosecution Set-up 375 

and 25 and have been earlier discussed in Chapter 3.
62

 The basic principles 

regarding their roles have also been discussed.63 Therefore these matters 

need not be repeated here. 

It may, however, be seen that while Section 225 specifically provides 

that “in every trial before a court of session the prosecution shall be 

conducted by a Public Prosecutor”, no such specific provision has been 

made by the Code in respect of the trials in the courts of the Magistrates. 

According to the existing practice, however, the State arranges for the 

conduct of the prosecution in all cases initiated on a police report; and 

usually it is for the Assistant Public Prosecutors to conduct such prosecu- 

tions on behalf of the State. In cases initiated on a private complaint, 

the prosecution is either conducted by the complainant himself or by his 

duly authorised counsel. The amendments to the Code effected in 2005 

envisage the states to establish Directorate of Prosecution consisting of a 

Director of Prosecutions and Deputy Directors of Prosecution. Advocates 

having 10 years’ practice could be appointed Directors/Deputv Directors. 

They would function under the Home Department. 

Director shall be in charge of the Directorate. All the prosecutors work- 

ing at the High Court would work directly under the Director. The pros- 

ecutors including Special Prosecutors functioning in the District Courts 

and Assistant Public Prosecutors would work under the Deputy Director 

who in turn would be subordinate to the Director. The powers and func- 

tions of the Director including the territorial jurisdiction of the Deputy 

Directors may be specified by the State Government by Notification. It is 

pertinent to note that the Director and Deputy Directors are appointed 

with the concurrence of the Chief justice. 

The scheme is a departure from the set-up originally envisaged under 

the Code of 1973. This will encourage active coordination and coopera- 

tion between the police and the prosecution though theoretically speak- 

ing it may give the impression of making the independence of the Public 

Prosecutor suspicious. These provisions are not applicable to the Advocate 

General when he acts as Public Prosecutor.
64

 

Appearance by Prosecutors 
The Public Prosecutor or Assistant Public Prosecutor in charge of a case may appear and plead without any written authority before any court in which that 

case is under inquiry, trial or appeal. [S. 301(1)] 

If in any such case any private person instructs a pleader to prosecute any person in any court, the Public Prosecutor or Assistant Public Prosecutor 

in charge of the case shall conduct the prosecution, and the 

62. See supra, paras 3.5, 3.6, 3.7 and 3.8. 

63. See supra, para. 3.9. 
64. Criminal Procedure Code (Amendment) Act, 
2005. 
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376 Chapter 14 Trial Procedures: Courts and Parties 

pleader so instructed shall act therein under the directions of the Public Prosecutor or Assistant Public Prosecutor, and may, with the permission of the 

court, submit written arguments after the evidence is closed in the case. [S. 301(2)] 

The court is unconcerned in the matter of engagement of a pleader by a private party and of the conduct of the trial by such pleader under the 

direction of the Public Prosecutor. The permission of the court will, however, be necessary where the pleader engaged by the private party desires to 

submit written arguments after the conclusion of the trial.
63

 

14.6 Others not to conduct prosecution without permission 
Any Magistrate inquiring into or trying a case may permit the prosecution to be conducted by any person. If such person is a police officer no such 

permission to conduct the prosecution shall however be granted unless such officer satisfies two conditions, namely, 

1. that he has not taken any part in the investigation into the offence with respect to which the accused is being prosecuted; and 

2. that he is not an officer below the rank of Inspector. [S. 302(1)] 

The restriction on allowing the police to be in charge of prosecution is understandable. Generally speaking, the police officers of the lower grade lack 

adequate knowledge of law, particularly of case law and the law of evidence, and they are not capable of presenting their cases with ability and 

effectiveness. Further it will be pertinent to take note of the observations of the Law Commission when it said: 

It must not also be forgotten that a police officer is generally one-sided in his approach. It is no reflection upon him to say so. The Police 

Department is charged with the duty of the maintenance of law and order and the responsibility for the prevention and detection of offences. It is 

naturally anxious to secure convictions... It is obvious that by the very fact of their being members of the police force and the nature of the duties 

they have to discharge in bringing the case to court it is not possible for them to exhibit that degree of detachment which is necessary in a 

Prosecutor.65 66 

Section 302(1) further provides that the Advocate-General, or government advocate or a Public Prosecutor or Assistant Public Prosecutor shall have a 

right to conduct a prosecution, and that in such a case no permission of the Magistrate for conducting the prosecution would be necessary. The effect of 

this provision is that the Public Prosecutor or the Assistant Public Prosecutor can intervene and assume the charge of the prosecution even in a case 

initiated on a private complaint. In that case, the pleader 65 66 
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Accused May be Natural Person or a Body Corporate 377 

appearing on behalf of the complainant shall have to act under the direc- 

tions of the Prosecutor.67 

Sub-section (2) of Section 302 provides that any person conducting the 

prosecution may do so personally or by a pleader. 

C.  T H E  A C C U S E D  P E R S O N  

Accused person may be natural person or a body corporate 
According to Section 11 IPC the word “person” includes any company or 

association or body of persons whether incorporated or not. Similarly 

Section 3(42) of the General Clauses Act, 1897 provides that “person” shall 

include any company or association or body of individuals, whether 

incorporated or not. While the context of most of the provisions of the IPC 

referring to a person being punishable for doing or failing to do a specific 

thing, would normally exclude their application to a body of individuals, 

there is no doubt that a company or association can be prosecuted for 

certain offences under the IPC and other laws which are punishable with 

fine. Certain special laws specifically provide for the application of the penal 

provisions contained in them to companies and associations.68 

Fair trial requires that the accused persons should be tried in his 

presence,69 that the evidence in the trial is to be taken in the presence of the 

accused,70 and the accused person should be made to know the accusations 

against him.71 72 73 Questions may arise as to how these requirements can be 

satisfied when the accused person is a company or any association. Section 

63 provides specifically how service of summons on corporate bodies and 

societies, can be effected.72 73 But other questions may arise as to how the 

corporation is to appear in court through a representative, how the person 

who may come forward as a representative of the corporation is to be 

recognised as such by the court, what will happen if after due service no one 

appears in court as the authorised representative of the corporation, etc.75 

Most of the difficulties will be met by the provisions of Section 305 which 

reads as follows: 

305. (1) In this section, “corporation” means an incorporated company or 

other body corporate, and includes a society registered under the 

Societies Registration Act, i860 {21 of i860}. 

(2) Where a corporation is the accused person or one of the accused 

persons in an inquiry or trial, it may appoint a representative for the 

purpose 
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378 Chapter 14 Trial Procedures: Courts and Parties 

of the inquiry or trial and such appointment need not be under the seal of 

the corporation. 

(3) Where a representative of a corporation appears, any requirement 

of this Code that anything shah be done in the presence of the accused or 

shall be read or stated or explained to the accused, shall be construed as a 

requirement that that thing shall be done in the presence of the 

representative or read or stated or explained to the representative, and 

any requirement that the accused shall be examined shall be construed as 

a requirement that the representative shall be examined. 

(4) Where a representative of a corporation does not appear, any such 

requirement as is referred to in sub-section {3) shall not apply. 

(5) Where a statement in writing purporting to be signed by the 

Managing Director of the corporation or by any person {by whatever 

name called) having, or being one of the persons having the management 

of the affairs of the corporation to the effect that the person named in the 

statement has been appointed as the representative of the corporation for 

the purposes of this section, is filed, the Court shall, unless the contrary is 

proved, presume that such person has been so appointed. 

(6) If a question arises as to whether any person, appearing as the 

representative of a corporation in an inquiry or trial before a Court is or is 

not such representative, the question shall be determined by the Court. 

It may be interesting to note here the decision of the Supreme Court regard- 

ing the criminal liability of the State. The court has held that the State like 

any other individual is to be held criminally liable under a statute, unless the 

statute either expressly or by necessary implication, exempts the State from 

such liability.
74

 

14.8 Accused person of unsound mind at the time of inquiry or 
trial 
If the accused person by reason of unsoundness of mind is incapable of 

understanding the proceedings and of making his defence the rights created 

in favour of the normal accused person75 will be of little avail to him. The 

Code has therefore made special provisions in favour of such accused person 

with unsound mind in order to give him a fair deal. These provisions are 

contained in Sections 328 to 332 and 337 to 339. 

Section 328 as amended reads: 

328. {1} When a Magistrate holding an inquiry has reason to believe that 

person against whom the inquiry is being held is of unsound mind and 

quently incapable of making his defence, the Magistrate shall inquire into 

the fact of such unsoundness of mind, and shall cause such person to be 

examined by the civil surgeon of the district or such other medical officer 

as the State Government may direct, and thereupon shall examine such 
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Accused Person of Unsound Mind 379 

(i-A) If the civil surgeon finds the accused to be of unsound mind, he shall refer such person to a psychiatrist or clinical psychologist for care, 

treatment and prognosis of the condition and the psychiatrist or clinical psychologist, as the case may be, shall inform the Magistrate whether the 

accused is suffering from unsoundness of mind or mental retardation: 

Provided that if the accused is aggrieved by the information given by the psychiatrist or clinical psychologist, as the case may be, to the 

Magistrate, he may prefer an appeal before the Medical Board which shall consist of— 

(a) head of psychiatry unit in the nearest government hospital; and 

(b) a faculty member in psychiatry in the nearest medical college;
76 77

 

(2) Pending such examination and inquiry, the Magistrate may deal 

with such person in accordance with the provisions of Section 330. 

77[(3) If such Magistrate is informed that the person referred to in sub-section (i-A) is a person of unsound mind, the Magistrate shall further 

determine whether the unsoundness of mind renders the accused incapable of defence and if the accused is found so incapable, the Magistrate 

shall record a finding to that effect, and shall examine the record of evidence produced by the prosecution and after hearing the advocate of the 

accused but without questioning the accused, if he finds that no prima fade case is made out against the accused, he shall, instead of postponing 

the enquiry, discharge the accused and deal with him in the manner provided under Section 330. 

Provided that if the Magistrate finds that a prima facie case is made out against the accused in respect of whom a finding of unsoundness of 

mind is arrived at, he shall postpone the proceeding for such period, as in the opinion of the psychiatrist or clinical psychologist, is required for the 

treatment of the accused, and order the accused to be dealt with as provided under Section 330. 

(4) If such Magistrate is informed that the person referred to in sub-section {i-A} is a person with mental retardation, the Magistrate shall 

further determine whether the mental retardation renders the accused incapable of entering defence, and if the accused is found so incapable, the 

Magistrate shall under closure of the inquiry and deal with the accused in the manner provided under Section 330.] 

The section lays down the procedure which a Magistrate is enjoined upon to follow when an accused person alleges that he is suffering from such 

mental infirmity as to render him incapable of making his defence. The unsoundness of mind dealt with in this section is the one which such an 

accused person alleges to be suffering from at the time of the inquiry before the Magistrate and not one at the time of the incident during which he is 

said to have committed the offence in question.78 79 76 77 78 79 

76. his. by Act 5 of 2.009 (w.e.f. 31-12-2009). 

77. Subs, for sub-section (3} by Act 5 of 2009, S. 25 

(w.e.f. 31-12-2009). 78. ]ai Shanker v. State of H.P., {1973) 3 SCC 83: 1973 
SCC (Cri) 1
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