https://t.me/LawCollegeNotes_Stuffs
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an application made to him or otherwise, that further investigation into the offence ought

to be made, vacate the order made under sub-section (5) and direct further investigation to

be made into the offence subject to such directions with regard to bail and other matters as

he may specify.
The detention in police custody is generally disfavoured by law, and such detention can be allowed only in special circumstances for reasons judicially
scrutinised, and for such limited periods as the necessities of the case may require.”” The scheme of the section is intended to protect the accused from
unscrupulous police officer. The object is to see that persons arrested by the police are brought before a Magistrate with the least possible delay so that
the Magistrate could decide whether the persons produced should further be kept in police custody and also to allow them to make such representations
as they may wish to make.” When the arrested person is produced before the Magistrate it is his duty either to release him on bail or to remand him. The
Bihar High Court has ruled that remand made by the Magistrate would continue till the trial is over.”* As observed by the Supreme Court, the provision
inhibiting detention without remand is a very healthy provision which enables the magistrates to keep check over the police investigation. The Supreme
Court deprecates illegal detention and has awarded a compensation of *20,000 for the illegal detention of a person by the police in DG & IG Of
Policev. Prem SagarSQ. According to the Supreme Court, it is necessary that the Magistrates should try to enforce this requirement and where it is
found disobeyed come down heavily upon the policed'

An analysis of Section 167 will bring out the following points:

1.  Whenever any person is arrested and detained in custody and it appears that the investigation cannot be completed within the period of 24

hours fixed by Section 57,777*"® and there are grounds for believing that the accusation or information is well-founded, the officer in

charge of the police station or the police officer making the investigation (if he is not below the rank of sub-inspector) shall forthwith
transmit a copy of the entries in the case diary to the nearest Judicial Magistrate, and shall also at the same time forward the accused to such
Magistrate. [S. 167(1)] The words "nearest judicial Magistrate” suggest that the Magistrate need not be one having jurisdiction to try the case.

But it has been held that in the
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absence of any difficulties like long distance etc. the police should approach for the purposes of remand a Magistrate having jurisdiction to try
the case.” It has now been provided further that where a Judicial Magistrate is not available, the copy of the entries in the case diary as well as
the accused person as mentioned above may be transmitted to the nearest Executive Magistrate on whom the powers of a Judicial Magistrate
or Metropolitan Magistrate have been conferred. [S. xdylz-A)] Where the accusation or information is not believed to be well-founded, or
where that investigation can be completed within 24 hours, Section 167, is not to be invoked. In such contingencies the procedure provided
by Section 169 or Section 170, as the case may be, will have to be followed.*

2.  The judicial Magistrate to whom an accused person is so forwarded may, whether he has or has not jurisdiction to try the case, from time to
time authorise the detention of the accused in such custody as such Magistrate thinks fit, for a term not exceeding 15 days in the whole. If the
Judicial Magistrate before whom the accused is so forwarded has no jurisdiction to try the case or commit it for trial, and considers further
detention (that is, beyond the total period of 15 days) unnecessary, he may order the accused to be forwarded to a Judicial Magistrate having
jurisdiction. [S.167(2)]

If the accused is produced before an Executive Magistrate as mentioned in (1) above, such Executive Magistrate may, for reasons to be
recorded in writing, authorise the detention of the accused person in such custody as he may think fit for a term not exceeding seven days in
the aggregate. [S. 167/-A)] Before the expiry of the said period, the Executive Magistrate is required to transmit to the nearest Judicial
Magistrate the records of the case together with a copy of the entries in the case diary which was transmitted to him by the police as
abovementioned. [proviso to S. 167(2-A)] If the period of detention so authorised expires and no further detention of the accused person is
authorised by a competent Judicial Magistrate, the accused person shall be released on bail. [S. 167(2-A)]

The nature of the custody can be altered from judicial custody to police custody and vice versa during the first period of 15 days
mentioned in Section 167(2). [or seven days mentioned in S. 167(2- A)] After 15 days mentioned in Section 167(2) the accused can only be kept

in judicial custody or any other custody as ordered by the Magistrate, but not the custody of the police.”

. Bal Krishna v. Emperor, (1932) 33 Cri Lj 1So, 182: AIR 1931 Lab 99. .
See infra, para. 8.14.
S5. State {Delhi Admn.) v. Qharam Pal, 1982 Cri Lj 1103, mo (Del).
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In CBI v. Anupam ] Kulkarnf, it has been reiterated that police remand should not be resorted to after 15 days of arrest.
Custody after the expiry of first 15 days can only be judicial custody during the rest of the period of 9o days or 6o days and that police custody
if found necessary can be ordered only during the first period of 15 days. However, if the accused is involved in another case he can be
rearrested and remanded to police custody with the permission of the Magistrate.

Non-availability of police for escort duty was held to constitute a valid ground for extending the period of remand of an accused under
Section 167(a).**"

3. It has been specifically provided that no Magistrate shall authorise detention in any custody under Section 167 unless the accused is produced
before him. [proviso {b} to S. 167(a)] The object of requiring the accused to be produced before the Magistrate is to enable the Magistrate to
decide judicially whether remand is necessary and also to enable the accused to make any representation to the Magistrate to controvert the
grounds on which the police officer has asked for remand.” In order to facilitate the proof of the fact that the accused was produced before
the Magistrate as required by Section 167, the Magistrate may obtain signature of the accused on the order authorising detention. The
Explanation Il appended to the proviso to Section 167(2) provides that if any question arises whether an accused person was produced before
the Magistrate as required under para, (b) of the proviso, the production of the accused person may be proved by his signature on the order
authorising detention. The Patna High Court opined that though physical production of the accused is desirable, yet failure to do so would
not per se vitiate the order of remand if the circumstances for non-production were beyond the control of the prosecution or the police.”
This view seems to run counter to the statutory provision [S. 167] and the Supreme Court’s direction in Ramesb Kumar Smgh v.
State of Bihar®’.

When an accused detained in custody of a court is sent outside its jurisdiction and thus there being no production in that court, such

non-production Is neither illegal nor unauthorised violating
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Article 22(2) and 21 of the Constitution and also Sections 167(2) and 390(2) of the Code.”

The Magistrate has to exercise his judicial mind while deciding whether or not the detention of the accused in any custody is necessary.”
The Magistrate should consider all available materials including the copy of the case diary before authorising detention. The order of
detention is not to be passed mechanically as a routine order on the request of the police for remand.”

In Mantoo Majumdar v. State Of Bl’hal“%, the Supreme Court ordered the release of the petitioners on their own bond
without sureties subject to the legal proceedings that the State may initiate if warranted. The court found that the undertrial prisoners were
imprisoned for more than seven years without any investigation or laying any challan. The Magistrates had been authorising detention
mechanically, thus violating Article 21 of the Constitution and Section 167(2) of the Code. After ordering the release of the petitioners
(undertrial prisoners) the court called for undertaking a survey of prisoners to find out whether illegal custody had become large-scale
phenomenon.

The Magistrate has full discretion to order detention in police custody or judicial custody.”” The Magistrate can remand the accused person
even to military, naval or air force custody if such accused person is subject to military, naval or air force law. However, no Magistrate of the
second class, not specially empowered in this behalf by High Court, can authorise detention of the accused in the custody of the police; [para,
(C) of the proviso to S. 167(2)] nor can the accused be remanded to police custody after the expiry of 15 days as mentioned in proviso (a) to
Section 167(a).”® But this limit is not applicable when there is a series of different cases requiring investigation against the same accused.” The
observation of the Punjab and Haryana High Court is pertinent: “We see no inflexible bar against a person in custody with regard to the

investigation of a particular offence being either re-arrested for the purpose of the investigation of an altogether different offence.”*®

91. Ramchander Non:a v. State of Bihar, 1985 Cri Lj 894 (Pat).

2
93. Madhu Lhnaye, re, {1969) 1 SCC 292:1969 Cri Lj 1440.
94.  (1980) 2 SCC 406.
95. MR Yenkatmman, re, (1948) 49 Cri Lj 41: AIR 1948 Mad 100.
96. State (Delhi Admn.)v. Dhararn Pal. 198z Cri 1) nos (Del); CBI v. £

o7.  S. Harsimran Singh v. State of Punjab, 1984 Cri 1j 253 (P&H),
98. Ibid.
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5. Where a decision is to be taken after exercising judicial discretion, it is

6.

generally desirable to record reasons for the decision. Particularly where the detention in the custody of the police is ordered by a Judicial
Magistrate, he is specifically required to record reasons for doing so. [S. 167(3}] I"“* °f Executive Magistrate authorising detention of the
accused person, it has been clearly and specifically provided that such a Magistrate can authorise detention "for reasons to be recorded in
writing”, [see, S.167(2"]

If the Judicial Magistrate is satisfied that for the purpose of investigation the accused person be detained beyond the period of 15 days
mentioned above, he can authorise further detention of the accused. But in such a case: 1) the detention shall be in custody other than that of
the police, and 2) the total period of detention [including the abovementioned period of 15 days and the period during which the detention
was authorised by an Executive Magistrate under Section 167(2-A)] shall not exceed H) 9o days where the investigation relates to an offence

punishable with death, impri for life or impri: for a term of not less than 10 years and b) 60 days where the investigation

relates to any other offence, [para, {(1) of proviso to S. 167(2)] It has been clarified that in offences where the sentence up to 10 years’
imprisonment is provided, the challan has to be filed within 60 days and in cases sentence period is not less than 10 years, challan has to be

filed within go days." It has been ruled by the Supreme Court that the period for the offence under Section 304-B IPC which is punishable with

imprisonment for a period between seven years and life imprisonment is 9o days as the offence is “p with life impri

The prescribed statutory period of 9o days or of 60 days as mentioned in proviso (a) to Section 167(2) is to be computed from the date
the Magistrate authorises detention of an accused person. If the Magistrate authorises detention on the very date of arrest of an accused
person, then the period of detention of 9o days or 60 days is to be computed from the date of his arrest.” But this has since been clarified in

State OfM.P, v. Rustam®. In this case the accused was sent to judicial custody on 3 September 1993. Challan was submitted by police

on 2 December 1993. The accused claimed compulsive

t. Om Parhash Gabbar v. State of Punjab, 1997 Cri L] 2,974 (P&H).

2.

3.

Bhupinder Singh v.]arnail Singh, {2006} 6 SCC 277: (2006} 3 SCC (Cri) 101.

jai Singh v. State Of Haryana, 1950 Cri LJ 1229, 1231 (P&H); see also, L.R. Chawla v. Murari, 1976 Cri 1j 212 (Del); Tarsem
Kumar v. State, 1975 Cri Lj 1303 (Dei); fagdish v. State of MSP., 1984 Cri Lj 79 (MP); Chaganti Satyanarayana v. State of
A.P., (1986} 3 SCC J.41: 1986 SCC (Cri) 321 and the Supreme Court's observations therein.

State OfMSP. v. Rustam, 1995 Supp (3) SCC 221: 1995 SCC (Cri) 830; also see, Feroz v. Stale, 1986 Cri Lj 439 (Pat);]agdish v.State
of M. P., 1984 Cri 1j 79 {MP}.
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bail and the High Court granted it. The Supreme Court reversed the High Court ruling
and observed:
We find that the High Court was in error—both in the matter of computation of the
period of 9o days prescribed as also in applying the principle of compulsive bail on
entertaining a petition after the challan was filed as the so-called “indefeasible right”
of the accused, in our view, stood defeated by efflux of time. 678
The court explained that clear go days have to expire before the right begins. And
here, in computing the period of 9o days one of the days on either side {i.e. 4-9-1993 and
31-12-1993) has to be excluded as required under Sections g and 10, General Clauses Act.®
78 In this view the challan was filed within go days and hence there was no question of
granting bail by default.
It may be pertinent to note that the Supreme Court has held that obtaining sanction
for prosecution is not relevant for the application of proviso to Section 167(2)/
7. On the expiry of the said period of 9o days, or 60 days, as the case may be, the accused
person shall be released on bail If he is prepared to and does furnish bail; it is not that he has
to make a formal written application for exercising the right of being released on bailT If he
intimates the court orally or in writing, the court cannot refuse to pass an order directing his
release on bail for want of a written application. It has been held that after filing
charge-sheet the Magistrate is not competent to grant bail under the proviso to Section
167(2).° But if the charge sheet is not filed, right under proviso to Section 167(2) would
arise.” If the charge-sheet is filed it ceases. This right does not revive only because a further
investigation remains pending within the meaning of Section 173(8). As regards the power of
the court to remand the accused at different stages, the Supreme Court ruled thus: The
power of a court to direct remand of an accused either in terms of sub-section (2) of Section
167 of the Code or sub-section (2) of Section 309 thereof will depend on the stages of the
trial. Whereas

5. State ofM.P. v. Rustam, 1995 Supp {3} SCC 221: 1995 SCC (Cri) 830.
6. Ibld, 831
7. See,
Sur
8. Shankarv. State of T.N., 1991 Cri Lj 1745 (Had).
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sub-section (z) of Section 167 of the Code would be attracted in a case where
cognizance has not been taken, sub-section (2) of Section 309 of the Code would be

n12

attracted only after cognizance has been taken."”Indeed as held by the Supreme Court

112

in the Hussainara Khatoon (j) case."” it is the duty of the Magistrate to inform the
accused that he has a right to be released on bail under the proviso.” Further the State is
under a constitutional obligation to provide free legal services to an indigent accused
not only at the stage of trial but also at the stage when he is first produced before the
Magistrate as also when he is remanded from time to time,"* The Supreme Court has
ruled that the court’s failure to inform the accused of his right to free legal aid in case of
his being indigent, would vitiate the trial and result in the acquittal of the accused.”

8. Every person so released on bail under Section 167(2) shall be deemed to be so released
under the provisions of Chapter XXXIII of the Code (dealing with bail and bonds) for the
purposes of that Chapter, [para. (a) of proviso to S. 167(2)] This provision is applicable
irrespective of the fact that the offence of which the detained person is accused of is
non-bailable or the case is such that bail cannot be granted according to the provisions
of Chapter XXXIII of the Code dealing with bail and bonds. But once the bail is granted
under this provision, the provisions of Chapter XXXIII have been made applicable for
subsequent dealing with bail matters. For instance, the court can cancel the bail under
Section 437(5) as if the bail was originally granted under Chapter XXXIII of the Code.”®
The bail under Section 167(2) has the same incidents as the bail granted under Chapter
XXXIII of the Code and is accordingly to remain valid till it is cancelled and the
cancellation of a bail can only be on the grounds known to law and the receipt of the
charge-sheet in court by itself can be no ground for cancellation of the bail.” Once the

bail is granted under
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this provision, the provisions of Chapter XXXIII have been made applicable for subsequent dealing with bail matters, like cancellation of bail
etc. Therefore, bail under Section 167(2) has the same incidents as the bail granted under Chapter XXXIII of the Code and is accordingly valid
till it is cancelled and cancellation of a bail can only be on the grounds known to law and the receipt of charge-sheet in court by itself can be
no ground for cancellation of bail.® Also, the fact that before an order was passed under Section 167(2) the bail petitions of the accused were
dismissed is not relevant for the purpose of taking action (of cancelling bail) under Section 437(s)."”

The mere lapse of the abovementioned period of go days or 60 days will not entitle the accused to be released forthwith. It has been
made clear by Explanation I to Section 167(2) that notwithstanding the expiry of the specified period the accused shall be detained in custody

so long as he does not furnish bail. It has also been held that detention beyond go days or 60 days as the case may be, would not be a ground

10

for bail.* Nor can the accused claim bail under this provision after the submission of police report beyond the respective prescribed periods.”

To be within the time limit the police has to submit its complete report. Unless the court takes the report on record and keeps it on its
file or its examination for deciding whether to take cognizance or not, it cannot be said that a police report is filed as contemplated order
Section 173(2).”

p. Any Magistrate other than the Chief Judicial Magistrate making such order of detention under Section 167(2} shall forward a copy

(MP); Rajnikanl jiuanlal v. Intelligence Officer, Narcotic Control bureau,
(1989) 3 SCO s532: 1959 SCC (Cri) 612: 1990 Cri L] 62; B.S. Raw at v. Leidomann
Heinrich, 1991 Cri lj 552 (Bom). But see, Prahlad v. State ofMaharashtra, 1991 Cri L]
1537 (Bom) arguing that Rajnikant was decided prior to the amendment of NDPS Action
9-1-1989 and that proviso to S. 167(2) not ipso facto be extended to bail under S. 37 NDPS Act. The
overriding effect of this provision has been upheld by the Supreme Court in Narcotics
Control Bureau v. Kishan Lai,

8. Aslam Babalal Desai v. State of Maharashtra, (1992} 4 SCC 272: 1992 SCC (Cri)
870; Mohd-. Igbal Madar Sheikh v. State of Maharashtra, (1996) 15CC 722: 1996
SCC (Cri) 202 relying on

19. Bashirv. Sta te ofHaryana, (1977) 4 SCC 410:1C77 SCC (Cri) 608, 612: 1978 Cri Lj 173, 176.
Also see, Jagdish v. State of M.P.,

20.  Mah esh Cbandv. sta te of Rajasthan, 1985 Cri Lj 301 (Raj). See also, Joginder
Singh v. State of Punjab, 1985 Cri Lj 440 (S&H).

2. Nawa! Salmiv. State of Bihar, 1989 Cri 1j 733 (Sat); Surajmal Kanaiyalal Son; v.
State of Gujarat, 1989 Cri 1] 1678 (Guj). Also see, cases under Supra, note o; State of
M.P. v. Rustam, 1995 Supp (3) SCC 221: 1995 SCC (Cri) 830; Bipm Shantilal Panchal

22.  Matcbu mari China Venkatarbbdy v. State of A.. P, 1994 Cri Lj 257 (AS);
Doraiv. Karnataka, 1994 Cri Lj 2087 (Kant); Sharadchandra Vinayak Dongre v.
State of Maharashtra, 9o
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of his order, with his reasons for making it, to the Chief Judicial Magistrate. [S. 167(4}] This emphasises the need for recording reasons for the
order detaining the accused person in any custody. It also enables the Chief Judicial Magistrate to exercise control in such matters in his
supervisory capacity.

If the accused has not been arrested by the police but has voluntarily surrendered to judicial custody, the provisions of Section 167 authorising
detention of the accused in police custody or other custody within the prescribed time limits are not applicable. Because in such a case, the
accused is not “forwarded” by the police to the Magistrate according to the wording of Section 167(2,}."

Protracted investigations would generally lead to the accused persons being kept in detention on remand for very long periods causing hardship
and misery to such undertrial prisoners and their families. The stringent provisions of Section 167 as mentioned above are designed to control the
malady of protracted investigations. More drastic measure has been provided in this connection in respect of less serious offences I.€. in respect
of summons cases.

If in any case triable by a Magistrate as a summons case,”*'* the investigation is not concluded within a period of six months from the date
on which the accused was arrested, the Magistrate shall make an order stopping further investigation into the offence unless the officer making
the investigation satisfies the Magistrate that for special reasons and in the interests of justice the continuation of the investigation beyond the
period of six months is necessary. [S. 167(5)] A warrant case, if tried before a Special Judge in a summary way turns to be a summons case within
the meaning of Section 167(5}.” The investigation of a summons case beyond the period of six months from the date of arrest of accused can be
continued only if the investigating officer satisfies the Magistrate that “for special reasons” and in “the interests of justice” such continuation of
the investigation beyond the period of six months is necessary. This satisfaction of Magistrate must be made before the expiry of the period of six
months. In the absence of such satisfaction, the Magistrate is bound to stop further investigation and the continuation of the investigation
beyond the period of six months in contravention of law is illegal and the cognizance of offence taken by the Magistrate thereafter is bad in law

and the subsequent proceeding is without jurisdiction.” The accused is not required to raise any objection as
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the obligation is upon the Magistrate to stop further investigation.” Failure on the part of the court to stop the investigation on the expiry of
six months as provided under Section 167(5) will not ipso facto be deemed to be an Implied permission by the court to the investigating officer
to continue the investigation beyond the prescribed period as such a continuation could be permitted by the court only for special reasons
and in the interests of justice.”

The decisions rendered by various High Courts indicate that an investigation beyond the period of six months may not necessarily vitiate
the proceedings. While the Bombay High Court held that non-stopping of investigation would be only a curable error,” the Andhra Pradesh
High Court has ruled that the Magistrate cannot order the police not to submit report after six months.* It has also ruled that the Magistrate
is entitled to ignore the investigation made by the police beyond six months and confine the case with regard to the investigation that took
place within six months.” The Punjab and Haryana High Court has held that the Magistrate is not obliged to hear the accused before granting
further time for investigation.” This is in contrast to the requirement laid down by the Supreme Court that before the investigation is dropped
the complainant should be heard.”It has been held by the Calcutta High Court that Section 167(5) will not be applicable to an accused who
had surrendered before the Magistrate.*

If the Magistrate orders the investigations to be stopped as mentioned above, but the Sessions Judge is satisfied, on the application made
to him or otherwise, that further investigation into the offence ought to be made, he (he. the Sessions Judge) may vacate the order made by
the Magistrate and direct further Investigation to be made into the offence subject to such directions with regard to bail and other matters as

he may specify. [S. 167(6)] This sub-section (6)
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empowers the Sessions judge to direct further investigation on his own satisfaction on an application filed before him, notwithstanding the
fact that such application was not earlier filed before the Magistrate. The power given under this sub-section (6) is intended to be exercised by
the Sessions Judge as a court of original jurisdiction. This necessarily means that the Sessions judge was required to consider the grounds
raised in the application to satisfy himself whether further investigation should be made into the offence and give his own reasons for
acceptance or rejection of such grounds.” The question whether the court should have the power to order further investigation was answered

in the affirmative by the Delhi High Court as restricting the powders of the court might adversely affect criminal justice administration.”

In spite of these elaborate procedures designed to have efficient investigation, the situation has not improved. The unsatisfactory investigations
conducted by the local police came to be criticised by the courts in some cases”. Demands for CBI inquiries were made in some other cases.”® In a case
the court awarded compensation to the accused who were tortured to extract confessions. In yet another case the wife of accused was asked to

compensate some political leaders against whom she made some false allegations of murder and demanded CBI inquiry.”

8.14 Procedure to be followed on completion of investigation
{a) Release Of accused when evidence is deﬁCient.—Ifupon investigation it appears to the officer in charge of the police station
that there is no sufficient evidence or reasonable ground of suspicion to justify the forwarding of the accused to a Magistrate, such officer shall, if such
person is in custody, release him on his executing a bond, with or without sureties, as such officer may direct to appear, if and when so required, before a
Magistrate empowered to take cognizance of the offence on a police report, and to try the accused or commit him for trial. [S. 169]
On completion of investigation the police officer is required to send a report to a competent Magistrate under Section 173. In case the Magistrate
disagrees with the police and considers the evidence adequate to put the accused person on trial, the bond taken under Section 169 for appearance

before the Magistrate would be quite relevant and useful. The police can carry on the investigation even after the release of the accused person
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under Section 169, and if sufficient evidence against the accused is found, submit a report under Section 173 and get the person re-arrested.

(b)  Cases to be sent to Magistrate when evidence is sufficient.—() If, upon investigation, it appears to the officer in
charge of the police station that there is sufficient evidence or reasonable ground to justify the forwarding of the accused to a Magistrate, such officer
shall forward the accused under custody to a Magistrate empowered to take cognizance of the offence upon a police report and to try the accused or
commit him for trial, or if the offence is bailable and the accused is able to give security shall take security from him for his appearance before such
Magistrate on a day fixed and for his attendance from day to day before such Magistrate. [S. 170(1}]

(2) ‘When such police officer forwards an accused person to a Magistrate or takes security for his appearance before such Magistrate, he shall
send to such Magistrate any weapon or other article which it may be necessary to produce before him, and shall require the complainant (if any} and so
many of the persons who appear to such officer to be acquainted with the facts and circumstances of the case as he may think necessary, to execute a
bond to appear before the Magistrate as thereby directed and prosecute or give evidence (as the case may be} in the matter of the charge against the
accused. [S. 170(2)]

(3) The officer in whose presence the bond is executed shall deliver a copy thereof to one of the persons who executed it, and shall then send
to the Magistrate the original with his report.

It may be noted that no complainant or witness on his way to any court shall be required to accompany a police officer, or shall be subjected to
unnecessary restraint or inconvenience, or required to give any security for his appearance other than his own bond. However, if any complainant or
witness refuses to attend or to execute a bond as directed by the abovementioned provisions of Section 170, the police officer may forward him in
custody to the Magistrate, who may detain him in custody until he executes such bond or until the hearing of the case is completed. [S. 171]

(c)  Report of police officer on completion of investigation.—(i) As soon as the investigation is completed a report which is
commonly called as “charge-sheet” or “cballan” is to be submitted to the Magistrate having jurisdiction. The necessity of completing the investigation
expeditiously is emphasised by giving a general direction that every investigation shall be completed without unnecessary delay. [S. 173(1}]

(2} As soon as the investigation is completed, the officer in charge of the police station shall forward to a Magistrate empowered to take

cognizance of the offence on a police report, a report in the form prescribed by the State Government, stating:
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i[) the names of the parties;

( n ) the nature of the information;

{in} the names of the persons who appear to be acquainted with the circumstances of the case;

[iV] whether any offence appears to have been committed and if so, by whom;

(id whether the accused has been arrested;

{Vi) whether he has been released on his bond and, if so, whether with or without sureties;

{ml} whether he has been forwarded in custody under Section 170. [S. 173(2)!/)]
Submission of this report is part of investigation.*

3) Where a superior officer of the police has been appointed under Section 158," ** the report shall, in any case in which the State
Government by general or special order so directs, be submitted through that officer, and he may, pending the orders of the Magistrate, direct the
officer in charge of the police station to make further investigation. [s. 173(3)]

(4) The police officer submitting the report is also required to communicate, in the manner prescribed by the State Government, the action
taken by him to the person, if any, by whom the information relating to the commission of the offence was first given. [S. i73(z}(//)]

(5) When the report is in respect of a case to which Section 170 applies {ze a case in respect of which there is sufficient evidence for sending
the accused person to a Magistrate), the police officer shall forward to the Magistrate along with the report: a) all documents or relevant extracts
thereof on which the prosecution proposes to rely other than those already sent to the Magistrate during investigation; b) the statements recorded
under Section 161 of ail the persons whom the prosecution proposes to examine as its witnesses. [S. 173(5)]

So long as a police report is not filed under Section 173(2) investigation remains pending. It, however, does not preclude an investigation officer
from carrying on further investigation despite filing a police report in terms of Section 173(8).» And the second report would be treated as continuation
of the first investigation report.”

The investigation of an offence cannot be considered to be inconclusive merely for the reason that the investigating officer, when he submitted

40. see. Cbittaranjan Mirdha v. Duhil
Glosb, (2009} 6 SCC 661: (2009} 3 SCC (Cri)
303; 2009 Cri Lj 3430. It has also been held that

41, Seesupra, para.8.6(2}.

42. See, Dinesh Dalmia v. CB], (2007} 8 SCC 770:
(2008) 1 SCC (Cri) 36: 2008 Cri Lj 337. Also see,
Ramachandran v. R. JJdhayakttmarf

43.  See, discussions in the VipuI Shital Prasad
Agarival v. State of Gujarat, (2013) 1 SCC
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his report in terms of Section 173(2.) to the Magistrate, still awaited the reports of the experts or by some chance, either inadvertently or by design, he
failed to append to the police report such documents or statements under Section 161, although these were available with him when he submitted the
police report to the Magistrate.*

If the police officer is of opinion that any part of such statement is not relevant to the subject-matter of the proceedings or that its disclosure to the
accused is not essential In the interests of justice and is inexpedient in the public interest, he shall indicate that part of the statement and append a note
requesting the Magistrate to exclude that part from the copies to be granted to the accused and stating his reasons for making such request.

[S.173(h)]

In a case where the State handwriting expert had based his opinion and the reasons for his conclusions after perusing the enlarged photographs of
the handwriting and as the enlarged photographs were found necessary to aid the accused and also the court for coming to the proper conclusion about
the handwriting, it was held that the enlarged photographs would be held to be documents on which the prosecution proposed to rely within the
meaning of Section 173(5}.*

In all proceedings instituted on a police report the Magistrate is required by Section 207 to furnish to the accused copies of documents mentioned
in that section, including those of the documents mentioned in Section 173(5), SUPTd. To claim documents within the purview of scope of Sections 207,
243 read with Section 173 in its entirety and powers of the court under Section 91 to summon documents provides precepts which will govern the rights
of the accused to claim copies of the documents which the prosecution has collected and upon which they rely.* For the sake of convenience, it has been
provided that where the police officer investigating the case finds it convenient so to do, he may furnish to the accused copies of all or any of the
documents referred to in Section 173(5). [S. 173(7}] Taking into account the purpose of Section 173(s), A" case, the copies of the relevant records made
from the original by mechanical processes are produced in court for reference and the necessary copies are supplied to the accused by the police, there
would be substantial compliance of Section 173(5). No doubt it is open to the court even in such cases to insist that the original recorded statements

should be produced. But Section 173(5) does not confer a right on the accused to insist on production of the originals unless prejudice is made out.*”

45. P.L. Shahv. State of Gujarat. 1982 Cri Lj 763 (Guj).
4

6
4 State of Kerala v. Raju, 1982 Cri Lj 304 (Ker).
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(d) Magisterial proceedings on police report.—After the completion of the investigation, it is for the investigating police officer
to form an opinion as to whether or not there is a case to place the accused before the Magistrate for trial. He would then follow the procedure laid down
in Section 169 or Section 170 as the case may be, and submit a report under Section 173. The Magistrate receiving the report has no power to direct the
police to submit a particular kind of report;** if he considers the conclusion reached by the police officer as incorrect, he may direct the police officer to
make further investigation under Section 156(3), he may or may not take cognizance of the offence disagreeing with the police, but he cannot compel the
police officer to submit a charge-sheet so as to accord with his opinion.*” " * The police report also need not accord with the version of the
complainant.” No authority can straightway direct the police officer to file a charge-sheet when no case is made out according to his report.” Once
cognizance has been taken, the proceedings can only be withdrawn with the permission of the court. This is the course available to the prosecution after
it files the challan against any accused/* According to Section 173(4), whenever it appears from a report forwarded under Section 173(2) that the accused
has been released on his bond (ue. under S. 169) the Magistrate shall make such order for the discharge of such bond or otherwise as he thinks fit. The
words “or otherwise as he thinks fit” indicate that if the Magistrate considers that the accused person was wrongly released, he has power to take
cognizance of the case and to proceed to put the accused on trial.

The police report under Section 173 will contain the facts and the conclusions drawn by the police therefrom. When an investigation culminates
into a final report as contemplated under Section 173 then the competent court enjoins a duty within its authority sanctioned by law to scrupulously
scrutinise the final report and the accompaniments by applying its judicial mind and take a decision either to accept or reject the final report.” He is not
bound by the conclusions drawn by the police. He may differ with the police report, be it a charge-sheet or be it a final report so called. He may decide to

issue process even if the police recommend that there is no sufficient ground for proceeding further.*

4s. Abhinandan Jha v. Dinesh Mishra, 1968 Cri 1j 97: AIR 1965 SC

Emperorv. Khivaja Nazir
Ahmad, (1945) 4 6 Cri L] 413:
State OfWB. v.S.N. Bnsak, buds} 1 Cri L] 341: AIR 196 3 SC 447; Vasan
OfM.P., (2012) 2 SCC 731: (2.012.) r SCC
49. Abhinandan jha v. Dinesh Mishra,
1968 Cri LJ 97: AIR 1968 SC n7; Vasanti
50. Valunimel Thomachen v. State,
51. Mutharaju Satyanarayan v. State
52.  Vardaram v. State of Rajasthan,
53. Sampat Singh ~v. State of
s4. H.S. Bains v. State (JJT of
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But if he decides to drop the case and there is protest petition filed by the complainant the Magistrate is entitled to initiate action on that petition.
*However, if there is no indication by the informant that his protest petition may be treated as complaint and the Magistrate did not also consciously
proceed as in a complaint case, mere filing of the protest petition would not make it obligatory for the Magistrate to treat it as a complaint case.”

In the event of the Magistrate’s dropping the case in spite of the protest petition, however, the complainant should be heard before he drops the
case.” The Supreme Court decision to this effect has been distinguished by the Delhi High Court holding that the requirement of hearing of the
complainant arises only in cases that are dropped before taking cognizance. In other words, if the Magistrate had taken cognizance and then dropped the
case, there is no necessity of informing the complainant.”®

Relying on the Supreme Court decision referred to above, the Rajasthan High Court ruled that if on the protest petition of the complainant the
Magistrate issues process and the accused prays for participating in the inquiry he should be permitted to do so.”

(e) Supplementary report on further investigation.—lIt is obvious from Section 173(2) that the police report under that
sub-section is submitted on the completion of the investigation. However if the investigating police officer finds additional evidence as to the guilt or
innocence of the accused person it W'ould be in the interests of justice to allow such officer to make further investigation and to send supplementary
report or reports to the concerned Magistrate. This has been effected by enacting sub-section (8) to Section 173. According to that sub-section, nothing in
Section 173 shall be deemed to preclude further investigation in respect of an offence after a report under sub-section (2) [of S. 173] has been forwarded to

the

Cri 1J 1308; Surat Singh v. State of Punjab, 1981 Cri Lj 585
(P&H); Gyanendra Kumar Gupta v. State, 1980 Cri LJ 1349,
1350 (AH); Kali Singh v. State of Bihar, 1978 Cri Lj 1575. 1581,
1583 (Pat); Ram Autar Jalan v. State of Bihar. 1986 Cri L] 51
(Pat); Pratap v. State of U.P., 1993 Cri Lj 1669 (All); State of
Karnataka v, K. Yarappa Reddy, (1999) 8 SCC 715: 2000 SCC
(Cri) 6r; 2000 Cri L] 400; Abu Thakir v. State of T.N., (2.010) 5

55. Ram Ekabal Pandey v. Kapildeo Rai, 1984 Cri Lj 945 (Pat);
Gopal Mukherjee v. Upendra Nath Mukherjee, 1984 Cri L] 858
(Cal); Munilal Thakur v. Nawal Kishore Thakur, 1985 Cri LJ
437 (Pat); India Carat (P) Ltd. v. State of Karnataka, (1989) 2
SCC 132: 1989 SCC (Cri) 306: 1989 Cri L] 963; Pratap v. R.
Pundit, 1991 Cri LJ 1669 (Kant); Venkate&h Narayanapjya v.
Vittal,

56. Deokinandan v. State ofU.P., 199 6 Cri Lj 61 (All ).

57 Bhagwant Singh v. Gommr. of Police, (1985) 2 SCC 537; 1985
SCC (Cri) 267: 1985 Cri Lj 1521; Kallu v. Shahid Ali, 1995 Cri L]
3489 (Ail); K.V.N. Koteswara Rao v. P.V. Krishna Prasad, 1994
Cri Lj

58. Gurchara n Sinah v. Suresh Kumar Iain. 1088 Cri Li 822 (Del).
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Magistrate and where, upon such investigation, the officer in charge of the police station obtains further evidence, oral or documentary, he shall forward
to the Magistrate a further report or reports regarding such evidence in the form prescribed; and the provisions of sub-sections (2) to (6) [of S. 173]
shall, as far as may be, apply in relation to such report or reports as they apply in relation to a report forwarded under sub-section (2).” [of S. 173] A
subsequent charge-sheet could not be submitted without further investigation by the police and without obtaining further evidence.” Nor can a
Magistrate order further investigation after taking cognizance of an offence on police report and appearance of the accused in pursuance of the process
issued. However, even if the party was discharged on the first report, the police on its own can resort to further investigation.” However it has been held
that though strictly speaking there might not be any further investigation and collection of new material, yet in case the collected materials were
misunderstood by the investigating officer and new light was thrown by his superiors then he could certainly file an additional charge-sheet in the light
of proper guidance obtained from his superiors.”>***>

In ordering further investigation under Section 173(8) the Magistrate need not hear the accused about whom an investigation report under Section
173(2) has been filed in the court.”®> However, if a witness is made accused after cognizance was taken, he should be heard.”” An order for further
investigation made under Section i6j{b) wherein no time-frame for completion of investigation has been made will not be invalid.*

There have been some decisions rendered by various High Courts with regard to the time at which investigation could be treated as complete.
Where the Kerala and Delhi High Courts have held that the investigation would be complete only when the report is submitted by the police to the
Magistrate, the Calcutta High Court has ruled that it is complete by the time the investigating officer forms his opinion to submit the report to the

Magistrate.” Having regard to the scheme of various provisions as to the grant of bail etc., it seems that the Kerala and Delhi decisions are preferable.

60. Arjitna
Kumar
61.
Re
62.
Ra
ndhir
Singh

63. D.D. Patel v
64. j. Alexander v.

65. S
66. Ardhendu
67. P.V.

Vijayaraghav
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It has also been categorically ruled by the Supreme Court that the judiciary can get a case investigated by special agencies like the CBL.*

The power to direct investigation conferred upon the Magistrate under Section 156(3) can be exercised by Magistrate even after submission of a
report by the investigating officer which would mean that it would be open to the Magistrate not to accept the conclusion of the investigating officer and
direct further investigation. This provision does not in any way affect the power of the investigating officer to further investigate the case even after
submission of the report as provided in Section 173(8).°® It has been held that Section 173(8) is only permissive. Neither the prosecution, i.e. the

informant nor the accused can claim as a matter of right a direction from a court commanding further investigation by the investigating officer under

686970

Section 173(8) after a charge-sheet was filed after investigation. That section confers an express and specific power upon the investigating officer to

carry on further investigation even after the cognizance is taken by the court.” However, there cannot be any direction for fresh investigation or
reinvestigation.”

The power of the investigating officer to make further investigation in exercise of the statutory jurisdiction under Section 173(8} and at the instance
of the State having regard to Section 36 should be considered in different contexts. This power of the State is wholly unrestricted by Section 36. Even
lodging of second FIR in a case may not be a bar against further investigation.””*” There is no need for approval of judiciary.”” It has been opined that

further investigation could be ordered at any stage.”

68. State of WR.v. Sarnpat Lai. (1985) 1SCC 317: 1985 SCC (Cri)
6211985 Cri Lj 516: Kashmeri Deviv. Delhi Admn., 1988 Cri Lj
69. State of Biharv.].A.C.
Saldanha, (1980) 1SCC 554: 1980
SCC (Cri) 272, 281-82: 1980 Cri L] 98;
also see, State OfW.B. V.
Sampat Lai, (1985) 1SCC 317:1985 SCC (Cri) 62: Tg85 Cri Lj 516;
70. Shyama Char an Dubey v.
State Of U.P., 1990 Cri 1] 456, 459
(All). See, Rubabbuddin Sheikh
v. State of Gujarat, (2010) 2 SCC
200: {2010} 2 SCC (Cri) 1006 wherein
7. Anil A. Lokhande v. State of
Maharashtra, 1981 Cri 1j 123, 130
(Bom); also see, Kashmeri Devi
v. Delhi Admn., 1988 Supp SCC
482: 198S SCC (Cri) 864: 1988 Cri Lj
72. See, Ramachandran v. R . Udhayakumar, (2008) <5 SCC 413:
{2008) 2 SCC (Cri) 631: 2008 Cri Lj 4309; Sivanmoorthy v.
73.  See, Nirrnal Singh Kahlon v. State of Punjab, (2009)15cC
441: (2009) 1 SCC (Cri) 523: 2009 Cri Lj 958.
74.  See, Mithabhai
Pashabbai Patel v. State
75. See, discussions in Kishan Lai
v. Dharmendra Bafna,
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8.15

However the investigating officer does not have the right to submit a report after the first report was dropped as emanating from a mistake

of fact.”*”

Police to investigate and report in cases of unnatural or
suspicious death

An officer in charge of a police station and other police officers specially empowered in this behalf are required by Section 174 to make
investigation into cases of suicides and other unnatural or suspicious deaths and to report to the District Magistrate or the Sub-Divisional
Magistrate. Section 175 empowers such police officers to summon persons for the purposes of such investigations. Sections 174 and 175 are as

follows:

Police to enquire and report174. (1) When the officer in charge of a police station or some other police officer specially

on suicide, etc.

empowered by the State Government in that behalf receives information that a person has
committed suicide, or has been killed by another or by an animal or by machinery or by an
accident, or has died under circumstances raising a reasonable suspicion that some other person
has committed an offence, he shall immediately give intimation thereof to the nearest Executive
Magistrate empowered to hold inquests, and, unless otherwise directed by any rule prescribed by
the State Government, or by any general or special order of the District or Sub-Divisional
Magistrate, shall proceed to the place where the body of such deceased person is, and there, in the
presence of two or more respectable inhabitants of the neighbourhood, shall make an
investigation, and draw up a report of the apparent cause of death, describing such wounds,
fractures, bruises, and other marks of injury as may be found on the body, and stating in what
manner, or by what weapon or instrument (if any), such marks appear to have been inflicted.

(2.) The report shall be signed by such police officer and other persons, or by so many of them
as concur therein, and shall be forthwith forwarded to the District Magistrate or the Sub-Divisional
Magistrate.

77G) [When—

(/} the case involves the suicide by a woman within seven years of her marriage; or
he case relates to the death of a woman within seven years of her marriage in any circumstances
raising a reasonable suspicion that some other person committed an offence in relation to such
woman; or
the case relates to the death of a woman within seven years of her marriage and any relative of the
woman has made a request in this behalf; or

\iv) there is any doubt regarding the cause of death; or

[v] the police officer for any other reason considers it expedient so to do, he shall,] subject to
such rules as the State Government may prescribe in this behalf, forward the body, with a view to
its being examined, to the nearest

76. K. Ramasubbuv.
77 Subg, by Act 46 o£
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Civil Surgeon, or other qualified medical man appointed in this behalf by the State
Government, if the state of the weather and the distance admit of its being so forwarded
without risk of such putrefaction on the road as would render such examination useless.
{4) The following Magistrates are empowered to hold inquests, namely, any District
Magistrate or Sub-Divisional Magistrate and any other Executive Magistrate specially
empowered In this behalf by the State Government or the District Magistrate.
The object of the proceedings under Section 174 is merely to ascertain whether a person has died under suspicious circumstances or an unnatural death
and if so what is the apparent cause of the death. The report prepared is indeed aimed at serving a statutory function, to lend credence, to the
prosecution case. However, the details of the FIR and the gist of the statements recorded during inquest proceedings get reflected in the report.”
Mentioning of the name of the accused in the inquest report is not required by law.” Nor is it required to furnish details of the incident in the report.”
The question regarding the details as to how the deceased was assaulted or who assaulted him or under what circumstances he was assaulted is foreign to
the ambit and scope of the proceedings under Section 174.” Nor are the lapses in filling up the inquest form are to destroy the prosecution case.” Names
of accused etc. are not mentioned in inquest report. Nor could it be inferred from the absence of such information that the FIR did not exist at the time
of inquest.”*® The Supreme Court’s observations in a case, however, make one to expect some other information also to. be contained in the inquest
report.*™ The court observed:

We may also point out at this stage that the circumstances that the deceased was last seen

in the company of the accused was not mentioned in the inquest report. Therefore the first

circumstance also namely that the deceased was last seen in the company of the accused is
not established beyond reasonable doubt.*

The section does not seem to admit of this interpretation.
Reliance on the statements in the inquest report to the extent they relate to what the

investigating officer saw and found is permissible but

78. Meharaj Singhv. State of U.P, {1994) 5 SCC 188, 196:
79. Baleshivar

Mandatv.
80. State

ofU.P.v.
8. Pedda

Naray

82. Budhish Chandrav. State ofU.P., 1991 Cri Lj 808 (Ail).

83. See, Rama Shankar v. State of U.P., 2008 Cri Lj 129
84. Jaharlal Das v. State of Orissa, (1991) 3 SCC 27: 1991
85. Ibid, 36.
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Power to szimmon
persons

any statement made therein on the basis of what he heard from others would be hit by Section
162..%
Section 174(3} gi'* discretion to the police officer not to send the body for post-mortem
examination by the medical officer only in one case, namely, where there can be no doubt as to
the cause of the death. This discretion however is to be exercised prudently and honestly.*”
However, the abovementioned discretion of the police officer is taken away completely in
cases falling' under clauses (i), (ii) and {Hi} of subsection {3) of Section 174. In such cases the
police officer is required to send the dead body of the woman for post-mortem examination if
the state of weather and the distance admit of its being so sent without risk of such
putrefaction on the road as would render such examination useless.
175. (1} A police officer proceeding under Section 174 may, by order in writing, summon two
or more persons as aforesaid for the purpose of the said investigation, and any other person
who appears to be acquainted with the facts of the case and every person so summoned
shall be bound to attend and to answer truly all questions other than questions the answers
to which would have a tendency to expose him to a criminal charge or to a penalty or
forfeiture.
(2) If the facts do not disclose a cognizable offence to which Section 170 applies, such persons

shall not be required by the police officer to attend a Magistrate’s Court.

Sections 175 gives power to the police to summon witnesses at the inquest. The inquest report is
to be made by the investigating officer just to indicate the injuries which he has found on the
bodies of the deceased persons. It may be witnessed by one or two persons but it is not at all
necessary for the investigating officer to record the statements of the witnesses or to get the
statements of witnesses signed on the inquest report and incorporate the same in it which
introduces an element of chaos and confusion and demanding an explanation from the
prosecution regarding the statements made therein.* The statements of witnesses during such
inquiry are governed by Section 162. as is obvious from that section itself.*

The inquest report is a document of vital importance and has to be prepared promptly
because it has to be handed over to the doctor along with the dead body to be sent for
post-mortem examination. If the facts about the occurrence are mentioned in the inquest
report, it would go to show that by that time the true version of the occurrence had been given

therein. If, however, the facts of the incidents are not mentioned in the

86. George v. State ofKera la, (1998} 4 SCO 605:199S SCO (Cri)

s;. K. P. Raov. Public Prosecutor, (1975) 2. SCC 570: 1975 SCC (Cri)

88. Nirpal Singh v.State ofHaryana, (1977} 2 SCC 131: 1977 SCC (Cri) 262, Z6S:
1977 Cr; Lj 642.

89. Marntbamutbu Kudumban, re, (1927) 28 Cri Lj 463: ILR 50 Mad 750; Hansraj
V. Emperor, AIR 1936 Lah 341, 344.
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inquest report it might mean that till that time the investigating officer
making the inquest was not definite about the factual position.”

The inquest report cannot he substantive evidence;” but it may be used
for corroboration of the evidence given by the police officer making the
report.”” According to the Supreme Court it is questionable how far an

inquest report is admissible except under Section 145, Evidence Act.”

Inquiry by Magistrate into cause of death in police custody o1
and into other cases of unnatural or suspicious deaths

Section 176 provides for such inquiries by Magistrates. The section reads

as follows:
176. (1) wken the ce isof the nature referred to in clause (/)
or clause (//) of sub-section (3) of Section 174], the nearest Magistrate Inquiry by Magistrate into
empow- cause of death

ered to hold inquests shall, and in any other case mentioned in sub-section
®

of Section 174, any Magistrate so empowered may hold an inquiry into the
cause of death either instead of, or in addition to, the investigation held by
the

police officer; and if he does so, he shall have all the powers in conducting it
which he would have in holding an inquiry into an offence.

97[(i-A) Where,—

{a) any person dies or disappears, or

{b) rape is alleged to have been committed on any woman,

while such person or woman is in the custody of police or in any other
custody authorised by the Magistrate or the Court, under this Code, on
addition to the inquiry or investigation held by the police, an inquiry shall
be held by the judicial Magistrate or the Metropolitan Magistrate, as the
case may be within whose local jurisdiction the offences have been
committed.]

(z) The Magistrate holding such an inquiry shall record the evidence
taken by him in connection therewith in any manner hereinafter prescribed
according to the circumstances of the case.

{3) Whenever such Magistrate considers it expedient to make an examina-
tion of the dead body of any person who has been already interred, in order
to discover the cause of his death, the Magistrate may cause the body to be
disinterred and examined.

(4) Where an inquiry is to be held under this section, the Magistrate 993 94959697

90. Banwari v. State of Rajasthan, 1079 Cri 1161, 166 (Raj).

91. Adi Bhumiani v. State, 1957 Cri Lj Tis2: AIR 1957 Ori ZT6.

92.  Mukanda v. State, 1957 Cri Lj n87: AIR 1957 Raj 351.

93. Pandurang v. State onyderabad, 1955 Cri L] 57Z: AIR 1955 SC zi6.

94. The words "When any person dies while in the custody of the police” omitted by Act 25
of 2005, S. 18{1) (w.e.f. 23-6-2006).

95. Ins. by Act 46 0f 19S5, S. 4.

96.  The word "or” omitted by Act 25 of 2005, S. i8{i) (w.e.f. 23-6-2006).

97. Ins. by Act 25 of 2005, S. i8(ii) (23-6-2006).
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*{{ 5) The Judicial Magistrate or the Metropolitan Magistrate or Executive Magistrate or
police officer holding an inquiry or investigation, as the case may be, under sub-section (i-A)
shall, within twenty-four hours of the death of a person, forward the body with a view to its
being examined to the nearest Civil Surgeon or other qualified medical person appointed in
this behalf by the State Government, unless it is not possible to do so for reasons to be
recorded in writing.]
Explanation.—In this section, the expression “relative” means parents, children, brothers,
sisters and spouse.
The section appears to be based on the assumption that it is not always safe or advisable to rely upon the inquest made by police officers, particularly when
it relates to death of a person in police custody.
Section iy6(i-A) has been inserted in 2005. It provides that in the case of death in custody or rape in custody, the court can conduct an inquiry which
is other than police investigation. The dead body should be got examined by a Civil Surgeon or Registered Medical Practitioner within twenty four hours of

the death of the person.”

TABLE 7
Proceedin
By whom Objectand nature Oath
Investigatio Collection of evidence for the purposes of
n By police or any inquiry or trial. Oat},l c.annot be
other administered to the
authorised persons examined or
person (other . 1 interrogated.
Inquest (a) By police u/s. (a) Ascertainment of the cause of death (o) Police cannot
174 in cases of suicide, unnatural death, administer oath to
death caused in commission of person summoned for
{b} By (b) Ascertainment of the cause of death (o) Magistrate  may
Magistrate u/s.  occurring in police custody and in other administer ~ oath  to
176 cases mentioned in (cr) above persons examined by
Inquiry By a Magistrate judicial determination of any question Oath can be (other than
or court. one relating to the guilt in administered to the respect of any
offence alleged} under persons examined.
Trial -do- do-

Judicial determination as to the guilt or~
innocence of any person accused of

98. Ins. by Act 25 of 2005, S. 18 (777) (23-6-1006'}.
99. See, S.18 of Act 25 of 2005 adding S. 176(1-A) and 176(5} (w.ei. 23-6-2006)
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Chapter 9

Local Jurisdiction of

the Courts and the

Scope of the chapter

Sections 177 to 189 contained in Chapter XIII, Criminal Procedure Code,

1973 (CrPC) enunciate the general principles for determining which shall be the proper court to inquire into or try an offence. Further, as observed
earlier, Section 156(1) makes these general rules applicable for deciding which shall be the proper police station to entertain investigations into an
offence.’ The basic rule in the context of local jurisdiction is contained in Section 177 which provides that ordinarily every offence is to be inquired
into or tried by a court within whose local jurisdiction it was committed.” The jurisdiction of a police officer to investigate a case would depend upon a
large number of factors including those contained in Sections 177,

178 and 181 CrPC.? It is interesting to note that the same principle has been adopted by our courts in granting anticipatory bail. As early as in 1994, the
Punjab and Haryana High Court in Harfit Singh v. Union of India* opined that anticipatory bail can be granted by the High Court/ Sessions
Court having territorial jurisdiction over the place of commission of the offence.

The Supreme Court of India also, of late, seems to

1. See supra, paras. 8.x {b) and 8.5: also see, Satvinder Kaurv. State
(GOV[, OfNCT ofDeIhij, (1999} 8 SCC 728:1999 SCC (Cri) 1503.

2. Provisions regarding the local jurisdiction of judicial
Magistrates and courts are contained in Chapter li of
the Code. See, Ss.7, 8, 9,12, 14,

3. See, Naresh Kavarchand Khatriv. State of Gujarat, (2008} 8 SCC
300: {2008) 3 SCC (Cri) 614.

4. 1994 Cri 1] 3134 (P&H): See contra, Jodha Ram v. State of Rajasthan,
1994 Cri Lj 1962 (Raj).

9.1
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9.2

favour this view.” The subsequent sections namely Sections 178 to 186 and Section 188, considerably enlarge the ambit of the “local jurisdiction” in which the
inquiry or trial of the offences might take place. This is intended to minimise the inconvenience that might be caused by the strict adherence to the basic
rule incorporated in Section 177. The rules laid down in these sections “are not mutually exclusive but cumulative in effect and intended to facilitate the
prosecution of offenders by providing a wider choice of courts for initiating the inquiry or trial”*”®.

The provisions of Sections 177 to 189 are applicable to inquiries or trials of oﬁences. They do not apply to proceedings under Chapter VIII (Security

for keeping the peace and for good behaviour), Chapter IX (Order for maintenance of wives, children and parents), Chapter X (Maintenance of Public Order

and Tranquillity).

Basic rule regarding place of inquiry and trial

Section 177 provides for the ordinary place of inquiry or trial. It says, “Every offence shall ordinarily be inquired into and tried by a court within whose local
jurisdiction it was committed.” The rule is one of expediency. Considering the size of the country, the distance of courts from the place of crime and
difficulties of transport in the interior, it would seem expedient and desirable that the inquiry and trial should ordinarily take place in the vicinity of the
crime.”® As the witnesses can reasonably be expected to be available in that locality, it would be convenient both to the prosecution and to the defence if the
trial took place in the court of that locality. It is also felt that the sense of social security is better maintained by requiring the dispensation of criminal
justice to be done in the vicinity of the crime.®

Where the offence consists in acts of omission, such offence, according to Section 177, is to be inquired into or tried by a court within whose local
jurisdiction the acts of omissions were committed.”

Though Section 177 uses the word “ordinarily”, it only means except where provided otherwise in the Code or other law; the rule contained in the
section shall govern all criminal trials held under the Code including trials of offences punishable under local or special laws.” The word “ordinarily”
suggests that the section is a general one and is subject to the other special provisions of the Code or of any other law." It also shows that the rule contained

in the section is neither exclusive nor peremptory.

s. State of Assam v. Brojen Gogol, (15)98)1

6. 41t Report, Voi. 1, p. 84, para. 15.13.
Ibid, p. Si, para. 15.13.

8. Ibld, para. 15.1.

9. D.C. Bhoa/mick v. State, 1978 Cri L) 637, 638

10. Narumalv. State of Bombay, ig6o Cri Lj 1674: AR ig6o SC
13x9, 1332.; see also, ANZ Grmdlays Bank,
PJ.C.v. Shipping & Clearing (Agents)
11. Nikka Singh v. State, 1952 Cri Lj 775: AR 1952 Punj 186.
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The subsequent sections provide for alternative venues for inquiry and trial in respect of certain
kinds of offences.

If a court has taken cognizance of an offence according to the rule contained in Section 177, and thereafter a change takes place in the territorial
jurisdiction of such court, a question may arise as to whether the court loses its jurisdiction to try that offence. It has been held that the jurisdiction of
the court to try such offence shall remain unaffected by any subsequent change in the territorial jurisdiction of the court.”"

A Magistrate cannot be indifferent on the question of jurisdiction simply because Section 462T is there to save decisions of courts which had no
territorial jurisdiction to try the case. If the question of jurisdiction is raised, the trial can be commenced only after deciding that question. Otherwise
Section 177 will become otiose. Not only that, the application of Section 462 arises only after the decision is rendered by a court which has no territorial
jurisdiction.""

The place of inquiry or trial of an offence is primarily to be determined by"the averments contained in the complaint or the police report (charge-

sheet) as to where and how the offence was committed. In the absence of any positive proof to the contrary, the court has to be presumed to have

jurisdiction on the basis of the facts made out by the averments.'?

Rules to cover cases where the basic rule is difficult to apply 93

The following rules are devised by Section 178 in order to prevent an accused person from getting off completely because there might be some
uncertainty and doubt as to what particular Magistrate or court has the local jurisdiction to inquire into or try the case.”®” The prosecution intending to

take advantage of any of these rules will have to aver that the offence was committed in the circumstances mentioned in the rules.”

Local areas of the commission of offence UNCErtain waenicis uncertain in which of several locat

areas an offence was committed, it may be inquired into or tried by a court having jurisdiction over any such local areas. [S. 178(3]

93.1

12.  Emperorv. Ganga, (w912} 13 Cri Lj 575: ILR (1912} 34 All 451; Emperorv.
Sayeruddhi Pramanik, (1939) 40 Cri 1] 270: AIR

13. Fort etext of S. 462, See infra, para. .13.

14.  Abhay Lalanv. Yogendra MadhaviaL 19si Cri 1] 1667, 1668 (Ker].

15. Slate ofM.P.v. K. P. Ghiara , 1957 Cri 1] 322: AR 1957 SC 196; Brahmanand Goyal v.
N.C. Chakraborty, 3974 Cri 1 1079 {Cal}; Abhay Lalan v. Yogendra MadhaviaL
1981 Cri Lj 1667,

16. Dehendra Nath Das Gupta v. Registrar of Joint Companies. ILR {1918} 45 Cal
490; Punardeo Na rain Singh v. Ram Sarup Roy, ILR 25 Cal 858, 860, 862-63;
Mahadeo v. Emperor, (ig10) 17 Cri 1j 372: ILR {1910} 32 AM 397; Anthony D' Mello v.
Joseph

17. Statev. Dhulaji Bavaji, 1963} 2 Cri 1j 273: AIR 1963 Guj 234.
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The words “local areas” mean obviously the local areas to which the Code applies and not any

IS** 18 . . P
" In a case involving the offence of criminal breach of trust,

local area in a foreign country.
the property was received in place X and was dishonestly disposed of by the accused in either
place X or place Y, the case can be inquired into or tried by a court having local jurisdiction over

place X or place Y.*

9*3.2 Offence committed partly in one local area and partly in other

Where an offence is committed partly in one local area and partly in another, it may be inquired
into or tried by a court having jurisdiction over any of such local areas. [S. 178(b)]
If an offence is commenced within the local jurisdiction of one court and is completed within

the local jurisdiction of another court, such an offence may be tried by either of the two courts.™

9*3.3 Continuing offence

9.34

9.4

Offence triable where act is

done or consequences ensues

Where an offence is a continuing one, and continues to be committed in more local areas than
one, it may be inquired into or tried by a court having jurisdiction over any of such local areas. [S.
178(c)]

A conspiracy to commit an offence has been treated as a continuing offence.” The offence of
kidnapping from lawful guardianship is not a continuing offence while the offence of abduction is

a continuing one. Travelling without a valid passport is a continuing offence.”

Several acts constituting the offence done in different local areas
Where an offence consists of several acts done in different local areas, it may be inquired into or

tried by a court having jurisdiction over any of such local areas. [S.fv178(d)]

Offence triable where act is done or consequences ensued

179. When an act is an offence by reason of anything which has been done
and of a consequence which has ensued, the offence may be inquired into or
tried by a court within whose local jurisdiction such thing has been done or
such consequence has ensued.

The following illustrations elucidate the rule:

1S. Bichitranund Dass v. Bhug But Perai, ILR {1SS9) 16 Cal 667, 676; Hiralal v. Emperor, AIR

1946 Nag 12.8, 12.9.
19. State of M.P. v. K.P. Ghiara, 1957
20. Mangaldas Raghauji Ruparel v,
2. Abdul Kader v. State, (1964} r Cri 1
22.  Abdul Samad v. State ofU.P., AR
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(/) A is wounded within the local jurisdiction of court X, and dies within the local jurisdiction of court Y. The offence culpable homicide of A may be
inquired into or tried by X or Y.
{ll) A is put in fear of injury within the local jurisdiction of court X, and is thereby induced within the local jurisdiction of court Y to deliver property

to the person who put him in fear. The offence of extortion committed on A may be inquired into or tried either by X or Y.

Section 179 contemplates that the accused has done an act and a consequence has followed from such act, and that the accused is being tried for the
offence as result of both that act and the consequence.” Even the place(s) where the consequence of the criminal act “ensues” would be relevant to
determine the court of competent jurisdiction. Section 181 also leaves no room for any doubt that culpability is relatable even to the place at which
consideration is required to be accounted for.* The words “any consequence which has ensued, have been held to mean only such a consequence as is a

necessary ingredient of the alleged offence”. These words do not cover a more remote consequence. The offence of forgery and fabricating of a false
document was committed within the local jurisdiction of court X. The said document had stated that the resignation of the complainant was accepted
and that his services were terminated. On the complainant’s request a copy of that document was sent to the complainant who received the same within

the local jurisdiction of court Y". It was held that as the fact of receiving the copy of the document could not be considered as a consequence necessary to

constitute the offence, court Y could not have any jurisdiction to try that offence.*®

Place of trial where act is offence by reason of relation to o5
other offence

. When an act is an offence by reason of its relation to any other act which is also an  Flace of trial where act is an

offence or which would be an offence if the doer were capable of committing an offence, offence by reason of relation
the first-mentioned offence may be inquired into or tried by a court within whose local to other offence

jurisdiction either act

The following fact-situations will illustrate the above principle:

(i) A charge of abetment may be inquired into or tried either by the court within whose local jurisdiction the abetment was committed

23.

24.  See,
discussi

25. Mohd.
Umar v,
Thakur
Prasad

26.  Mcleod & co.v. Gummalla Namsimha Rao. 1-973 Cri L] 1486 (AP).
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9.6

or by the court within whose local jurisdiction offence abetted was committed. However, if the criminal act for which the abetment is
given is not in fact actually committed, the principle enunciated above cannot apply and the offence of abetment can be tried only at the
place where it has been committed.

(ll) A charge of receiving or retaining stolen goods may be inquired into or tried either by the court within whose local jurisdiction the goods were

stolen or by any court within whose local jurisdiction any of them was at any time dishonestly received or retained.
The first mentioned offence under Section 180 is the act which becomes an offence by virtue of its relation to any other act which is also an offence and it
is such an act which can be inquired into or tried by the court within whose local limits either act was done, but it would not be vice versa.” To illustrate,
it may be added to the above illustration (ll) that so far as the offence of theft {1 €. stealing the goods) is concerned, that can be tried only at the place
where the theft was committed and not at the place of receiving or retaining the stolen goods, unless by virtue of special provisions contained elsewhere
in the Code that has been made possible, as for instance, Section 181(3).

Though the offence of criminal conspiracy and the offence committed in pursuance of the conspiracy cannot be, strictly speaking, covered by the
words “when an act is an offence by reason of its relation to any other act which is also an offence”, yet for other reasons it has been held that the court
within whose local jurisdiction the offence of conspiracy has been committed would have jurisdiction to try also the offence which has been committed
in pursuance of the conspiracy, despite the fact that the place of the commission of such consequential offence is outside the local jurisdiction of such
court.™

Where an offence of cheating is committed by A by making a false representation to C at place X, and by inducing C to deliver any property to A’s
abettor B at place Y, in such a case, A and B can be tried jointly by either of the courts within whose local jurisdiction place X or place Y is situate.

This could be possible because of the combined effect of Sections 179 and 180.*

Place of trial in case of certain specific offences

Section 181 provides for alternative local jurisdictions as to inquiry or trial in respect of certain offences:

27. State of Gujarat v.
28.

Purushot
29. K. Satwant Singh v.
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Being a thug, dacoit, escaping from custody 9.6.1
181, {x} Any offence of being a thug, or murder committed by a thug, of Place of trial in case
dacoity, of dacoity with murder, of belonging to a gang of dacoits, or of escap- of certain offences ing from custody,
may be inquired into or tried by a Court within whose local jurisdiction the offence was committed or the accused
person is found.

The first part in each of the sub-sections (i), (3}, (4) and {5} of Section x8x is redundant because Section 177 itself provides that every offence shall ordinarily

be inquired into and tried by the court within the local limits of whose jurisdiction it was committed.
This rule in Section 181(1) is intended to cover the case of an accused person moving from one local area to another area, fn the corresponding

section of the Code of 1898, the alternative place of trial was referred to as the place where “the person charged is”. These words were interpreted by the

courts as meaning not only the place where the accused person is “found or discovered”, but also a place where he is brought under arrest.” In the present

Code, the above rule, Section 181(1), refers to the place of alternative jurisdiction as the place where “the accused person is found”.

The deliberate change in the wording of the rule would suggest that the legislature intended to discard the wide interpretation put by the courts on the old

wording and to continue it to the place “where the accused person is found” i.€. discovered. This appears to be quite a plausible inference.

However, the word “found” used in Section 188 of the Code of 1898 in similar circumstances has been interpreted by courts as meaning not where a person

is discovered but where he is actually present even though brought under arrest illegally and against his wall.” This position makes it doubtful whether the

legislature in fact wanted to put a narrow interpretation by the use of the words “the accused person is found”. However, it is submitted that the wider

interpretation would have the effect of unreasonably giving to the prosecution an unlimited choice as to the venue of the trial in case of such offences.

Kidnapping and abduction 9.6.2
181. (2.) Any offence of kidnapping or abduction of a person may be inquired into or tried by
a Court within whose local jurisdiction the person was kidnapped or abducted or was
conveyed or concealed or detained.

The word “conveyed” does not include “conveyance by police or magisterial authority after arrest”.

30. Emperorv. Gobinda. {gn] 12 Cri Lj u:3 {Punj CC); Lalchand v. State.
(1961) T Cri Lj 841: AIR 1961 Pat 2.60.

31.  Empressv. MaganlaL ILR (:882) 6 Bom 622; Emperorv. Vinayak
Damodar
Savarkar, ILR
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9.6.3 Theft, extortion, robbery

9.6.4

181. {3} Any offence of theft, extortion or robbery may be inquired into or tried by a Court
within whose local jurisdiction the offence was committed or the stolen property which is
the subject of the offence was possessed by any person committing it or by any person who
received or retained such property knowing or having reason to believe it to be stolen

property.

Criminal misappropriation, criminal breach of trust

xSi. (4} Any offence of criminal misappropriation or of criminal breach of trust may be inquired into or tried by a Court within whose local

jurisdiction the offence was committed or any part of the property which is the subject of the offence was received or retained, or was required to

be returned or accounted for, by the accused person.
The requirement is to be determined on the basis of the stipulation, if any, between the parties i.€. the complainant and the accused as to where the
goods are to be returned or to be accounted for. In the absence of any such stipulation it would be the place where the goods in question were kept in
trust and a breach in respect thereof was committed.”

In many cases of criminal breach of trust there may be doubts as to the exact manner, point of time and place where the dishonest
misappropriation, conversion, use or disposal was effected. Since these matters are within the special knowledge of the accused, the complainant is
unable to adopt the jurisdiction within which the offence has been committed. Though no such doubts ordinarily arise in regard to the place or places
where the property in question was received or retained by the accused, these places are not always suitable for launching the prosecution.” Therefore, it
has been provided that the offence can even be inquired into or tried by a court within whose local jurisdiction the property was required to be returned
or accounted for by the accused person. The requisite “requirement” is to be determined on the basis of the stipulation, if any, between the parties, I.€.
the complainant and the accused as to where the goods are to be returned or to be accounted for. In the absence of any such stipulation, it would be the
place where the goods in question were kept in trust and a breach in respect thereof was committed.>

Where the accused was under a liability to deliver goods at Bangalore and failed to do so by reason of having committed an offence of criminal
breach of trust as alleged by the complainant, the Bangalore court has jurisdiction to inquire into and try the alleged offence of criminal breach of trust

under the provisions of Section 181(4).”

32. Harjeet Singh
33. 41S E Report,
34. Harjeet Singh
35. Mysore
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It has been held by courts that there need not be dishonest intention to misappropriate at
the time the property is received or retained. Even if the property is received quite innocently at
one place and is later dishonestly dealt with in another place, the accused can be tried at the
former place®

Where it is uncertain whether the misappropriation took place at place A or at place B,
Section 178(a) would apply and the offence would be tried at either place.”” Section 178(a) is

supplemental to Section 181(4) *™ is not excluded by it.

Offence relating to possession of stolen property 9.6.5
181. (5) Any offence which includes the possession of stolen property may be inquired into
or tried by a Court within whose local jurisdiction the offence was committed or the stolen
property was possessed by any person who received or retained it knowing or having reason
to believe it to be stolen property.

Cheating 9.6.6
182.. (1) Any offence which includes cheating may, if the deception is practised Offence committed by
by means of letters or telecommunication messages, be inquired into or tried letters, etc
by any Court within whose local jurisdiction such letters or messages were
sent or were received; and any offence of cheating and dishonestly inducing
delivery of property may be inquired into or tried by a Court within whose
local jurisdiction the property was delivered by the person deceived or was
received by the accused person.

In some cases of cheating, the offence is caused by making false representations by letters,

telegrams, etc. and the victim is induced to deliver property to the accused’s agent at a different

place. In such cases, as has been held by the Supreme Court, no part of the offence of cheating

takes place at the accused person’s end and the entire offence of cheating is committed at the

deceived person’s end.® In such a situation, the application of either Section 178 or Section 179

might be considered as of doubtful validity. There should however be no objection in principle

to the person accused of cheating from a distance being triable for the offence not only at the

place where his victim was deceived and/or made to part with his property, but also at the place

from where the accused has been carrying on his dishonest practices and reaping the benefit.*

Section 182(1), therefore, makes provision to this effect.

36. Emperorv. Laxman, ILR {1926) 51 Bom 101; Aya Ram v. Gobind
Lai Verrna, (1933) 34 Cri Lj
902: AR 1933 Lah 559; Ram

37.  State OfM.P. v. K. p. Ghiara, 1957 Cri Lj 322,: AIR 1957 SC 196.
38.  Mobarik Ali Ahmed v. State of Bombay, 1957 Cri Lj 1346: AIR 1957 SC 857, 866.
39.  4ist Report, VoL1, p. 91, para. 15.36.
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Y.67f Bigamy
182. (2} Any offence punishable under Section 494 or Section 495 of the
Indian Penal Code (45 of i860) may be inquired into or tried by a Court within whose local
jurisdiction the offence was committed or the offender last resided with his or her spouse by
the first marriage, or the wife by the first marriage has taken up permanent residence after
the commission of the offence.*

In the absence of such special provision, the offence of bigamy could be inquired into or tried only at the place where the offence is committed. This fact
coupled with the statutory restriction that a complaint by the aggrieved wife or husband is necessary for initiating proceedings against the bigamist,*
would place undue obstacles in the way of prosecuting the latter. It makes it easy for that person to go to a distant place, perhaps in another State, get the
second marriage performed, return with impunity to his or her usual place of residence and live with his or her second spouse in the same neighbourhood
as the first. That makes it pretty difficult for the aggrieved party to take proceedings against that bigamist at a distant place. Since the offence of bigamy is
an attack on the institution of marriage in which the society is concerned, it is necessary that practical opportunity to bring offenders before the courts
should not be denied by restricting the venue to the local areas where the bigamous marriage was actually performed.* The above rule contained in
Section 182(2) is intended to give such practical opportunity for bringing offenders before the court by specially widening the basic rule regarding venue
contained in Section 177. It has been clarified that the incorporation of the clause “or the wife by the first marriage has taken up permanent residence after
the commission of the offence” in Section 182(2} is mainly to facilitate the first wife to file a complaint at the place where she permanently resides after the

commission of the offence.”

Place of inquiry or trial when the offence is committed on
journey or voyage
8. When an offence is committed whilst the person by or against whom, or the thing in
respect of which, the offence is committed is in the course of performing a journey or voyage,
the offence may be inquired into or tried by a Court through or into whose local jurisdiction
that person or thing passed in the course of that journey or voyage.

9.7

Offence  committed on
journey or voyage

40. See
also,

41. Slee,
42.

P Tek

mn

11



https://t.me/LawCollegeNotes_Stuffs

Offence Committed on Journey or Voyage 213

‘When an offence is committed in a journey or voyage it might sometimes be difficult to know the exact locality of the actual commission of the offence.

Therefore in determining the venue of the trial in such cases, there might he doubts, inconveniences, and difficulties. Section 183 is intended to remove

such doubts and difficulties by providing numerous alternatives while deciding as to the venue of the inquiry or trial. The court having local jurisdiction

at the place of termination of the journey is also competent to try the accused for an offence committed in the course of a journey.*

The words “journey” and “voyage” appear to mean one and the same thing. The section would be applicable only when the journey is continuous

and uninterrupted.

The section applies for the trial of offences committed in India only.*”

Place of trial for offences triable together o8

184. Where—

Place of trial for

(a) the offences committed by any person are such that he may be Oﬁences

charged with, and tried at one trial for each such offence by virtue of

the provisions of Section 219, Section 2,2.0, or Section 221, or {b) the

offence or offences committed by several persons are such that they

may be charged with and tried together by virtue of the provisions of

Section 223,

the offences may be inquired into or tried by any Court competent to

inquire into or try any of the offences.

‘When an accused person under Section 219, 220, or 221 can be charged with and tried at one trial for all or more offences, it is hut reasonable to assume

that the venue for the trial can be laid in any local jurisdiction within which any of those offences may be inquired into or tried under the

abovementioned rules of Chapter XIII of the Code. Similarly when two or more persons may be charged with and tried together for different offences

under Section 223, the prosecution would have similar choice of venue for the trial.*

Apart from the rule contained in Section 184, it would be obvious that the provisions of Section 223 are not controlled by Section 177. It has been

observed that there should be no reason why the provisions of Sections 219 to 223 might not also provide exceptions to Section 177, if they do permit the

trial of a particular offence along with others in one court.”

44.

45.

46.
47.

Cbaranjit Singh v. State of H. P, 1986 Cri Lj 173 (HP).

Public Prosecutor v. Pedimonu Peary. (1929) 5o Cri Lj 245: ILR (1920) 52 Mad 61.
4Tst Report. Vol. I, pp. 94-95, para. 15.45.

See, observations of the

Supreme Court in

Purashotlamdas
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9.9

Power to order cases to be
tried in different Sessions
Divisions

9.10

High Court to decide, in
case of doubt, district
where inquiry or trial shall
take place

Power of the State to order cases to be tried in different
Sessions Divisions

185. Notwithstanding anything contained in the preceding provisions of
this
Chapter, [Ss. 177-184] the State Government may direct that any cases or
class of cases committed for trial in any district may be tried in any
sessions
division:
Provided that such direction is not repugnant to any direction
previously
issued by the High Court or the Supreme Court under the Constitution, or

under this Code or any other law for the time being in force.

The power conferred on the State Government by Section 185 is “an
extraordinary power intended to be used only when some consideration
of public interest (eg maintenance of public order during the trial of a
sensational case) justifies the holding of a sessions trial in a different ses-
sions division™*.

It may be noted that though the proviso to Section 185 restrains the
State Government from passing any such order which is repugnant to
any direction issued earlier by the High Court or the Supreme Court in
this behalf, the High Court or the Supreme Court are, however, free to
give any direction overriding the effect of the order passed by the State
Government under Section 185, in accordance with the provisions of

4950

Sections 406 and 407.

High Court to decide, in case of doubt, district where inquiry
or trial shall take place

186. Where two or more Courts have taken cognizance of the same
offence
and a question arises as to which of them ought to inquire into or try that
offence, the question shall be decided—
(@) if the Courts are subordinate to the same High Court, by that High
Court;
Ib) if the Courts are not subordinate to the same High Court, by the
High
Court within the local limits of whose appellate criminal
jurisdiction
the proceedings were first commenced and thereupon all other proceedings in respect of that offence shall be discontinued.

The section does not provide that the court which was the first to take cognizance of the offence, would be the one which ought to inquire into

48
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Section 186(b) applies only when both the cases are common and they arise out of the same occurrence or same transaction, and the parties are

the same, in which case, having regard to the circumstances, the High Court within whose local limits of appellate criminal jurisdiction the proceedings
were first commenced would have jurisdiction to involve powers under Section 186(h).”*** But where the two complaints are different from each other,

dates of occurrences are different and some of the accused are also different, Section 186(h) cannot be applied.”™*

Magistrate’s power to inquire into an offence committed
outside his local jurisdiction

Section 187 confers on the Magistrates of the First Class a power to initiate action against any person within their jurisdiction who is reasonably
suspected to have committed an offence triable by a court outside that jurisdiction. Section 187 is as follows:
187. (1} When a Magistrate of the first class sees reason to believe that any person within his local jurisdiction has committed outside such
jurisdiction (whether within or outside India) an offence which cannot, under the provisions of Sections 177 to 185 (both inclusive), or any other
law for the time being in force, be inquired into or tried within such jurisdiction but is under some law for the time being in force triable in India,
such Magistrate may inquire into the offence as if it had been committed within such local jurisdiction and compel such person in the manner
hereinbefore provided to appear before him, and send such person to the Magistrate having jurisdiction to inquire into or try such offence, or, if
such offence is not punishable with death or imprisonment for life and such person is ready and willing to give bail to the satisfaction of the
Magistrate acting under this section, take a bond with or without sureties for his appearance before the Magistrate having such jurisdiction.
(2) When there are more Magistrates than one having such jurisdiction and the Magistrate acting under this section cannot satisfy himself as
to the Magistrate to or before whom such person should be sent or bound to appear, the case shall be reported for the orders of the High Court.
It will be seen that though the Magistrate does not take cognizance of the offence in the technical sense, he is empowered by the section to inquire into
it as if it had been committed within his local jurisdiction, compel the person to appear before him and bind him to appear before a Magistrate who will

have jurisdiction to inquire into the offence.”

It may be noted that the power given to the Magistrate under Section 187 is available both in respect of cognizable as well as non- cognizable

offences.

5. State of M.P. v. Bahadursingh, 1754 Cri Lj 1065 (MP).

52. G. Sreeramulu v. V. Rangasutamy, 1978 Cri Lj 1475, 1476
53. See, st Report, Vol. I, p. 97, para. 15.54.

9.11

Power to issue summons
or warrant for offence
committed beyond local
jurisdiction
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The power to grant bail in respect of offences not punishable with death or imprisonment for life is intended to give to the arrested person the
benefit of getting bail at or near the place where he is arrested instead of his being compelled to go to a far off place in custody for getting bail.** The

section, however, does not override the provisions of Sections 75 to Si which deal with execution of warrants of arrest.*

9.12 Power to inquire into and try offences committed
outside India

Section 188 provides for the necessary procedural counterpart to Section 4
IPC, and to those substantive penal laws which have extra-territorial
application. Section 188 is as follows:

188. When an offence is committed outside India—
Offence committed
outside India

{a} by a citizen of India, whether on the high seas or elsewhere; or {b}
by a person, not being such citizen, on any ship or aircraft registered in
India,
he may be dealt with in respect of such offence as if it had been committed at any place within India at which he may be found:
Provided that, notwithstanding anything in any of the preceding sections of this Chapter, no such offence shall be inquired into or tried in
India except with the previous sanction of the Central Government.
At the outset one anomalous position caused by Section 188 may be noticed. According to the definition of “India” as given in Section i(/), “India” means
the territories to which this Code extends. Section 1(2) provides that the Code extends to the whole of India except the State of Jammu and Kashmir. The
result is that if a citizen of India, whether he is a resident of that State or of some other State in India, commits an offence in Jammu, he may be dealt with
at any place in any other State of India where he may be found, but no such offence shall be inquired into or tried in India except with the previous
sanction of the Central Government. In case of a foreigner committing an offence in the State of Jammu and Kashmir, he cannot be prosecuted here in
“India” even with the previous sanction of the Central Government. This is indeed an anomalous and unsatisfactory situation. The situation in the present
circumstances cannot be changed as Parliament’s power to legislate for the State does not at present extend to items 1and 2 of the Concurrent List relating
to criminal law and criminal procedure. The anomalous situation should be changed by first suitably amending the Constitution (Application to Jammu

and Kashmir) Order, 1950 under Article 370 and then extending the IPC and CrPC to that State.®>#5%5¢555

54. Report of

55-

56. See, 415t
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Section 188 is not governed or controlled by the preceding Sections 178 to
87, This is amply clear from the non-obstante clause—“notwithstanding anything in any of the
preceding sections ..."—used in the proviso to Section
88.  On the other hand, Section 188 controls and governs the provisions contained in Sections
178 t0 18777

When an offence is committed by a person outside India as described in Section 188, he can
be dealt with (in respect of such offence) at any place at which he is found. In such a situation it
does not matter whether such person comes voluntarily or in answer to summons or under illegal
arrest. It is enough that the court should find him present when it comes to take up the caseW In
fact, this section provides for the necessary procedural complement to Section 4 IPC and other
penal laws which have extraterritorial application.-"

The object of requiring the sanction of the Central Government appears to be to prevent the
accused person being tried over again for the same offence in two different places. This object is
secured by refusing to extradite the offender if he is wanted for being tried in a foreign country
subsequent to his trial in an Indian court, or by refusing to sanction a prosecution against him if
he has been already tried in a foreign country in respect of the same offence. On the other hand,
if a person has been convicted and sentenced to nominal punishment or has been acquitted after
a colourable trial in a foreign court, and if he is afterwards found here In India, the Central
Government might give the sanction to prosecute him here in an Indian court for the same
offence. The flexible rule regarding the sanction for the prosecution prevents a person from being
tried twice for the commission of the same offence and at the same time ensures that the person
is not able to take advantage of a sham or colourable trial in a foreign country in order to avoid
being tried here for that offence. The Central Government w'ould and should take into
consideration all the aspects of the case before granting sanction under Section 188.

The proviso to Section 188 has given rise to conflicting decisions by the Kerala High Court.
A Division Bench in Muhammed v. State of Kerala** ruled that the police can investigate into a
crime committed in a foreign country. This decision came to be dissented from by a Single Judge

; 850606 . L 575850606
In Samaruddeen v. Director of Enforcement® >** ™ (Samruddin), wherein it 7>*>"°™

57. T. Fakhrulla Khanv. Emperor, AIR 1935 Mad 32.6; M. L.
Verghese, re, AIR
1947 Mad 352.;

58. Sahebrao
Bajira4 v.
Suryabhan
Zlbla]l, {1948) 49
59. AV. Mohan Rao v. M. Kishan Rao, {2002} 6 SCC 174: 2002 SCC (Cri) 1281.
60.  (1994) 1 KLT 464.
61. 1995 Cri Lj 2825 (Ker).
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held that the court had no jurisdiction to direct investigation or trial of a
crime committed by a person in a foreign country without the sanction of
the Central Government.

In a subsequent decision in Mohd. Sajeed K. v. State ofKeraIaﬁz, another
Single Judge differed with the Single Judge’s opinion in Samaruddin and
reasoned that the stage prior to the framing of a charge is an inquiry and
the stage after framing the charge is trial. The court further ruled that
what is prohibited in the proviso to Section 188 is only inquiry or trial
without the previous sanction of the Central Government and not investi-
gation by the police for the purpose of collection of evidence.

The circumstance that after committing the offence of theft at a place
in Pakistan a person becomes domiciled in India and acquires Indian citi-
zenship cannot confer jurisdiction on Indian courts retrospectively under
Section 188 for trying the offence of theft committed and complete in
Pakistan at a time when that person was not an Indian citizen at all.”*

Section 189 provides for a special rule of evidence and enables a court
dealing with a case under Section 188 to receive copies of depositions
before a judicial officer in the concerned foreign country as evidence in
such a case. Section 189 is as follows:

189. When any offence alleged to have been committed in a territory
Receipt  of evidence

relating to offences
committed outside
India

outside

India is being inquired into or tried under the provisions of Section 188,
the

Central Government may, if it thinks fit, direct that copies of depositions
made or exhibits produced before a judicial officer in or for that territory
or

before a diplomatic or consular representative of India in or for that

territory

9.13 Consequences of failure to follow the rules regarding local
jurisdiction
At the outset it may be mentioned that the jurisdiction of a criminal court is of two kinds. One has reference to the power of the court to try particular kinds
of offences.” This jurisdiction goes to the root of the matter, and if a court which is not empowered to try a particular offence does try that offence, the
entire trial shall be void. Section 461, which deals with irregularities which vitiate proceedings, provides by clause (1) that if any Magistrate not empowered
by law in this behalf tries an offender, his proceedings shall be void. The other type of jurisdiction is what is called territorial or local jurisdiction which is

determined according to the rules
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contained in Sections 177 to 188 of the Code. Section 462 provides for the consequences of
the failure to follow these rules. Section 462 is as follows:

462. No finding, sentence or order of any Criminal Court shall be set aside proceedings in wrong

merely on the ground that the inquiry, trial or other proceedings in the place

course

of which it was arrived at or passed, took place in a wrong sessions division,

district, sub-division or other local area, unless it appears that such error has

in fact occasioned a failure of justice.

It is obvious that the same importance which is attached under the Code to the powers of
criminal courts is not attached by it to the territorial or local jurisdiction of the courts. The
reason for such difference between the effect of a case being tried by a court not competent to
try the offence and the effect of a trial by a court which is competent to try the offence but which
has no territorial jurisdiction over the areas where the offence was committed, is
understandable. The power to try offences is conferred by the legislature on all courts according
to its view with respect to the capability and responsibility of those courts, and higher the
capability and sense of responsibility, the larger is the jurisdiction vested in the court over the
various offences. On the other hand, the territorial jurisdiction is provided just for the purpose of
convenience keeping in mind the administrative point of view with respect to the work of each
court, and the convenience of the parties and the witnesses who have to appear before the
court.”

Section A6Z would apply to only those cases where the trial has proceeded to its termination
and the court is satisfied that no failure of justice has been occasioned by the trial having taken
place in a wrong court.®**® In order that proceedings in a wrong place may be set aside, it must
be shown that the trial had occasioned a failure of justice.”®* %" A failure of justice does not
simply mean an erroneous decision. It means that the procedure has not been followed which
would give the person affected a fair opportunity to defend himself.**

Keynote for applying Section 462 is failure of justice; where simply a question of jurisdiction
has been decided by the lower revisional court, it cannot be said that reversal of the decision of
the lower revisional court shall result in failure of justice.*

It may, however, be noted in this connection that Section 462 does not

65. Purushottamdas Dahnia v. State of W.B., (1961} 2 Cri L] 728: AIR rg61 SC 1589
66. Sukhdev Singh v. Sukhvinder Kaur., 1974 Cri 1j 229 (P&H).
67. Ram Chandra Prasad v. State of Bihar, (961) 2 Cri L Sir: AIR 1961
SC 1620; hiasiruddin
Khan v. State of
Bihar, (1973) 3 SCC 99:
68. Emperorv. Mehtar, (194:0-42 Cri 1j 37: AIR 1940 Nag 375;
Gurbachan Singh v. State ofPunjab, 1957 Cri Lj 1009: AIR 1957 SC
69. Ganga Sharan Varshney v. Shakuntala Devi, 1ggo Cri 1j128 (Ail).



https://t.me/LawCollegeNotes_Stuffs

220 Chapter 9 Local Jurisdiction of the Courts and the Police

the fact that there is no territorial jurisdiction. Where the objection as to jurisdiction has been taken up before or at the time of commencement of the
trial, no shelter can be taken behind Section 462.. To say that because the complainant has after all instituted his complaint though in a wrong court it
should be allowed to proceed as no prejudice would be occasioned on that account to opposite side, is virtually to suggest that the complainant is at
liberty to choose his own forum regardless of its having the requisite local jurisdiction, and then to say that the wrong step taken by him should be

perpetuated as there is no prejudice caused to the opposite party.” This obviously cannot be the intention of the legislature.

70.
Stik
hde
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Cognizance of Offences

Cognizance of offences by Magistrate 101
Sections 190 to 199 describe the methods by which, and the limitations

subject to which, various criminal courts are entitled to take cognizance

of offences.” Section 190(1) provides that subject to the provisions of

Sections 195 to 199, any Magistrate of the First Class and any Magistrate

of the Second Class specially empowered in this behalf may take cogni-

zance of any offence

(a) upon receiving a complaint of facts which constitute such offence;

{b} upon a police report of such facts;

(c) upon information received from any person other than a police
officer, or upon his own knowledge, that such an offence has been
committed.

The Chief'judicial Magistrate may specially empower any Magistrate of
the Second Class as mentioned above to take cognizance of such offences

as are within his competence to inquire into or try. [S. i9o(z)]
The term “complaint” has been defined in Section z(d) as meaning
2. (d) any allegation made orally or in writing to a Magistrate, with a view
to his taking action under this Code, that some person, whether known or
unknown, has committed an offence, but does not include a police report. Definitions
Clause {d) of Section z also explains:
A report made by a police officer in a case which discloses, after investigation, the
commission of a non-cognizable offence shall be deemed to be a complaint; and the police

officer by whom such report is made shall be deemed to be the complainant.

t. See, 41st Report, p. 102, para. 15.72.
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The report of a police officer following an investigation contrary to Section 155(a)” could be treated as complaint under Sections Z(d) and ipo(i){iz) if at
the commencement of the investigation the police officer is led to believe that the case involved the commission of a cognizable offence, or if there is a
doubt about it and the investigation establishes only commission of a non-cognizable offence. If at the commencement of the investigation it is apparent
that the case involved only commission of a non-cognizable offence, the report followed by the investigation cannot be treated as a complaint under
Section Z(d) or Section 190(1 ){a) of the Code.”

The expression “police report” has been defined by Section Z{T‘) as meaning “a report by a police officer to a Magistrate under Section 173(2,)”, 1.€.
the report forwarded by the police after the completion of investigation. The offences which a Magistrate of the Second Class is competent to try are
shown in the First Schedule of the Code. [See also, s. 26]

What is taking cognizance has not been defined in the Code. The word “cognizance” has no esoteric or mystic significance in criminal law or
procedure. It merely means “become aware of” and when used with reference to a court or judge, “to take notice judicially”.* Taking cognizance does not
involve any formal action, or indeed action of any kind, but occurs as soon as a Magistrate, as such, applies his mind to the suspected commission of an
offence for the purpose of proceeding to take subsequent steps (under Section 200 or Section 202, or Section 204) towards inquiry and trial.” However,
when a Magistrate applies his mind not for the purpose of proceeding as mentioned above, but for taking action of some other kind, for example, ordering
investigation under Section 156(3), or issuing a search warrant for the purpose of investigation, he cannot be said to have taken cognizance of the offence.®

The word “cognizance”

2. According to
S.155(2}, no

3. P

Ajit Kumar Ralitw

5. Tula Ram v.
Kishore
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4 SCC 459, 463:
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621: 1978 Cri 1j
8, Darshan
Singh Ram
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has been used in the Code to indicate the point when the Magistrate or a judge first takes judicial notice of an offence. ” Taking cognizance includes
intention of initiating a judicial proceeding against an offender in respect of an offence or taking steps to see whether there is a basis for initiating a
judicial proceeding.” It is a word of indefinite import, and is not perhaps always used in exactly the same sense.

Ordinarily, a private citizen intending to initiate criminal proceedings in respect of an offence has two courses open to him. He may lodge a first
information report before the police if the offence is a cognizable one, or he may lodge a complaint before a competent Judicial Magistrate irrespective of
whether the offence is cognizable or non-cognizable. The object of the Code is to ensure the freedom and safety of the subject, in that it gives him the

910m

right to come to court if he considers that a wrong has been done to him or to the Republic and be a check upon police vagaries.”*" The Supreme Court in
Azija Begum v. State ofMaharashtra ™ had occasion to explain thus:
In the facts and circumstances of this case, we find that every citizen of this country has a
right to get his or her complaint properly investigated. The legal frame work of investigation
provided under our laws cannot be made selectively available only to some persons and
denied to others. This is a question of equal protection of laws and is covered by the
guarantee under Article 14 of the Constitution,”
As observed earlier,” when a complaint is filed before a Magistrate, the Magistrate may simply order investigation by the police. The police may then
investigate the case and submit the report to the Magistrate. Inn such a situation, when the Magistrate then proceeds with the case, a question of some
importance arises as to whether the Magistrate had taken cognizance of the offence on the complaint before sending it for investigation, or whether the

case was sent to the police without taking “cognizance” of the offence and the cognizance was taken only on the report submitted by the police. There are

certain ad to the complai if cogni e is taken on a complaint. For instance, in the event of acquittal of the accused in a complaint case, the

complainant gets a right of appeal under Section 378(4}. It is now well-settled that when a petition of complaint is filed before a Magistrate, the question

whether he can be said to

Cri 1J 2031 (P&H).
7. GOpaIMarWari V. Emperor., (1944) 45 Cri L] 177: AIR 1943 Pat 245, 251; see also, R.R.
Chari v. State ofU.P.. (1951) 52 Cri Lj 775,
777: AIR 1951 SC 207, 210; Ajll Kumar Palit v. State O/AS(1963)
s. Pitambar Buhan v. State of Orissa, 1992 cri Lj 645 {Or 1); alSO Seg,
observations in AMi Saran v. State of Bihar, {1995) 6 scc
9. Chinnaswami v. KUppUSWamy, (1955} 56 Cri Lj 1264: AIR 1955 Mad 534.
10. {2012} 3SCC 126: (2012} 2 SCC (Cri) 69.
u  Ibid, »
2 See Supra, para. 8.s.
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have taken “cognizance” of the offence alleged in the complaint under Section 190(1) depends upon the purpose for which he applies his mind to the
complaint. If the Magistrate applies his mind to the complaint for the purpose of proceeding with the complaint under the various provisions of Sections
200 to 203 (dealing with examination of complainant, postponement of issue of process, etc.), he must be held to have taken cognizance of the offences
mentioned in the complaint; on the other hand, if he applies his mind to the complaint not for any such purpose, but only for the purpose of ordering an
investigation under Section 156(3} of the Code, or for issuing a search warrant under Section 93, he cannot be said to have taken cognizance of the
offence.”

It is worth noting that in Moti Lai Songara v. Prem PrakasK‘, the Supreme Court had occasion to deal with the order of Additional Chief
judicial Magistrate’s taking cognizance of the offences on the basis of the information given by the informant to him. In this case the Magistrate on a
complaint by the informant got an FIR registered and investigated. After this the informant prayed for including one more person as accused. The
Magistrate acceded to this prayer and the Sessions Court framed charges. The Supreme Court approved the Magistrate’s taking cognizance of the offence
in the facts of the case.

On receiving a complaint the Magistrate INay take cognizance of the offence and examine the complainant on oath under Section z0o" or, instead
of taking cognizance of the offence, may order an investigation under Section 156(3). The police will then investigate and submit a report under Section
173(2). On receiving the police report the Magistrate may take cognizance of the offence under Section i<jo(i)(b) and straightway issue process. This he
may do irrespective of the view expressed by the police in their report whether an offence has been made out or not. The Magistrate is not bound by the
conclusions drawn by the police, and he may decide to issue process even if the police recommend that there is no sufficient ground for proceeding
further. It has been reiterated that the Magistrate does not have power to call upon the police to submit a chal- lan when they have sent a report that

there is no case made out for sending up an accused for trial. The Magistrate has, however, power to /) reject
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the police report and direct an inquiry under Section 202 and after such an inquiry to take action under Section 203, or H) he can take cognizance under
Section 190 at once if he disagrees with the police report* He has also the power to have inquiry under Section 200."°” The Magistrate after receiving the
police report, may, without issuing process or dropping the proceedings, decide to take cognizance of the offence on the basis of the complaint originally
submitted to him and proceed to record the statements upon oath of the complainant and the witnesses present under Section 200 and thereafter, decide
whether to dismiss the complaint or issue process. The mere fact that he had earlier ordered an investigation under Section 156(3} and received a report
under Section 173 will not have the effect of total effacement of the complaint and, therefore, the Magistrate will not be barred from proceeding under
Sections 200, 203 and 204."

It has been explained that the Magistrate while taking cognizance of an offence, is becoming aware of the commission of that offence and that
awareness continues. So a Magistrate would be entitled to take cognizance of a complaint case after having taken cognizance of the case on police report. It
has also been opined that even if this involved taking cognizance twice, there is no harm as no provision in the Code prohibits it."*

However, it is settled that a court can take cognizance of an offence only once and after that it becomesﬁln(‘l’us Ofﬁ‘Cl‘DA There could be no
recall of an order taking cognizance. But such order could be got quashed.” This came to be reiterated by the Rajasthan High Court™ which explained the
position thus:

The position may be different if during the pendency of the private complaint before the
Magistrate it is brought to his notice that in respect of the same offence a police case has
also been registered. The Magistrate in that case may call the report from the police and
proceed under Section 210. Similarly, if a police report under Section 173 CrPC and a private
complaint are filed simultaneously, the Magistrate may pass appropriate order of issuing
process against the person not challaned by the police provided he has not become functus
officio insofar as his powers under Section 190 CrPC are concerned.™

6. See,
Vasan
17.H.S. Bains
v.  State
(L'T  of
Chandigar
h), {1980)
4 SCC 631
8. Kesavan Natesan v. Madhavan Peethambharan, 1984 Cri L] 324
19. See,
Bholu
s0. Ibrahim Khan v. State. 1999 Cri L] 2614 (Raj); Hiralai v. State
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a. Ibrahim Khan v. State, 1999 Cri L] 2614 (Raj).



https://t.me/LawCollegeNotes_Stuffs

226 Chapter 10 Cognizance of Offences

If cognizance is to be taken on a police report under Section 190(1 }(b), the report must be one as defined in Section 2, clause (r) That is, the report
must be one forwarded by a police officer to a Magistrate under Section 173(2), and not any other report like preliminary report or an incomplete challan.
And it is for the Magistrate to decide whether the police report is complete. His power cannot be controlled by the investigating agency.” The
Magistrate's power to take cognizance may not be impaired by territorial restrictions either.”

On receiving the police report the Magistrate IMay take cognizance of the offence under Section igo(i)(h) and straightway issue a process. This he
may do irrespective of the view expressed by the police in their report whether an offence has been made out or not.* The Magistrate has not to proceed
mechanically in agreeing with the opinion formed by the police, but has to apply his mind and peruse the papers placed before him. He has to apply his
mind to all the details embodied in the police report in accordance with the provisions of Section I}A{Z)(I){a) to (g), and to other documents and
papers submitted by the police along with the report.” And the Magistrate's order taking cognizance should reflect application of his mind.* It may be
noted that the Magistrate takes cognizance of the offence and not of the offender.” The Magistrate is not bound by the conclusion drawn by the police
and it is open to him to take cognizance of an offence under Section igo(i)(h) on the basis of the police report, even though the police might have
recommended in their report that there was no sufficient ground for proceeding further or that it was not a fit case where cognizance should be taken by
the Magistrate.” The Magistrate's power includes the power to take cognizance of such persons who have not been alerted by the police as accused
persons if it appears from the evidence that they were prima facie guilty of the offence alleged to have been committed.” The Andhra Pradesh High

Court has ruled that there
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is no bar for taking cognizance after examination of the witnesses.” It has been ruled that the Magistrate can take cognizance of an offence if he is satisfied
about the material. It is trite that before taking cognizance the court should satisfy that the ingredients of the offences charged are there.” Cognizance on
reading case diary entries was thus held valid.”

According to Section igo(i)(c) the Magistrate can take cognizance of any offence upon information received from any person other than a police
officer or upon his own knowledge.” The object of this provision is to enable a Magistrate to see that justice is vindicated notwithstanding that the persons
individually aggrieved are unwilling or unable to prosecute. Hence, the proper use of the power conferred by this provision is to proceed under it when the
Magistrate has reason to believe the commission of a crime, but is unable to proceed in the ordinary way owing to absence of any complaint or police report
about it. Therefore, the word “knowledge” as used in the abovementioned clause (c) should be interpreted rather liberally so as to subserve the real object of
the provision. The Magistrate can derive his knowledge of the offence from any source and it is not necessary that the knowledge must be derived by ocular
seeing of the event.”

It has been opined that if a Magistrate takes action under Section 190(1)

(C) without having jurisdiction, such a trial would be vitiated.”

Section 190 provides that under the condition specified in the section certain Magistrates M@y take cognizance of offences. It has at times been
argued in court and the argument accepted that despite the use of the word “may” a Magistrate is bound to take cognizance of an offence if there is before
him a proper complaint, or a proper police report.”® At other times it has been observed that a Magistrate has ample discretion in this respect and if on
looking at a police report he finds that there has not been a thorough investigation he can, without taking cognizance, order further investigation.
Considering the observations of the Supreme Court in this connection it may be fairly concluded that a Magistrate has certain discretion in this connection

but as this discretion is judicial in nature, it is limited in its scope and that is how it should be.”

30. Vidavaluru Bataramatab v. State of A.P., 2003 Cri L] 3192 (AP).
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The taking of cognizance under Section 190 does not depend upon the presence of the accused in the court.” In fact he does not have any role at this
stage.” There is no question of giving him a hearing when final report of the police is being considered. Nor does refusal to take cognizance of the offence
amounts to discharge of the accused.*

Under Section 190 the Magistrate takes cognizance of an offence made out in the police report or in the complaint, and there is nothing like taking
cognizance of the offenders at that stage. As to who actually the offenders involved in the case might have been has to be decided by the Magistrate after
taking cognizance of the offence."

It may be noted here that a Magistrate can take cognizance of any offence only within the time-limits prescribed by law for this purpose.* Sections 467
to 473 deal with the provisions relating to the periods of limitation generally, while Section 468(2} prescribes the periods of limitation for taking cognizance
of certain categories of offences. Even after the period of limitation such offences can be taken cognizance of by the court if the delay is condoned prior to
taking cognizance.” In view of Section 473 a court can take cognizance of an offence not only when it is satisfied on the facts and in the circumstances of the
case that the delay has been properly explained, but even in absence of proper explanation if the court is satisfied that it is necessary to do so in the interests
of justice.* But the delay should not be condoned without notice to the accused and behind his back and without recording any reasons for the condonation
of the delay.”

The power to take cognizance of an offence may not be confused with the power to inquire into or try a case. A court, for instance, a Sessions Court,
may have power to try a case but not to take cognizance of the offence; on the other hand a Magistrate may have power to take cognizance of an offence but

not to inquire into or try the case. It is clear from
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Section 190 itself that the power of a Magistrate to take cognizance of an offence is not

dependent upon his power to try it.**47#

Cognizance taken by a Magistrate not empowered 102

If any Magistrate not empowered to take cognizance of an offence under

clauses (a) and {b) of Section 190(1}, does erroneously in good faith take

cognizance of an offence under any such clause, his proceedings shall

not be set aside merely on the ground of his not being so empowered.*” **

If a Magistrate takes cognizance of an offence and proceeds with a trial,

though he is not empowered in that behalf, and convicts the accused, the

accused cannot avail himself of the defect and cannot demand that his

conviction be set aside merely on the ground of such irregularity, unless

there is something on the record to show that the Magistrate had assumed

the power not erroneously and in good faith, but purposely having knowl-

edge that he did not have any such power.*
On the other hand, if a Magistrate who is not empowered to take

cognizance of an offence takes cognizance upon information received or

upon his own knowledge under clause (c) of Section 190(1), his proceed-

ings shall be void and of no effect.* In such a case it is immaterial whether

the Magistrate was acting erroneously in good faith or otherwise.

Transfer of cases after taking cognizance
(a) Transfer on application of the accused.—Section 191 provides: 10.3
191. When a Magistrate takes cognizance of an offence under clause (c) of subsection (1) of
Section 190, the accused shall, before any evidence is taken, be informed that he is entitled

to have the case inquired into or tried by another Magistrate, and if the accused or any of
Transfer on

application  of
accused

the accused, if there be more than one, objects to further proceedings before the Magistrate
taking cognizance, the case shall be transferred to such other Magistrate as may be specified
by the Chief Judicial Magistrate in this behalf. [S. 191]

Since clause (c) of Section 190(1) contemplates the possibility that cognizance of an offence may
have been taken by a Magistrate because of his own knowledge or his own information, the
accused must be told “before any evidence is taken” that he is entitled to have the case tried by
another court, and if he so chooses “the case shall be transferred to such other Magistrate as
may be specified by the Chief Judicial Magistrate in this behalf. This rests on the view that

administration of justice should

46. Chauthmal v. State of Rajasthan, 19s-. cri 1 1403, 1410 (Raj).
47.  See, S. 460, cl. (e).

48.

Pur

49.  See,S. 4L, ol {K}.

the
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always appear to be unbiased.” The section, by giving the accused person in such a case the right to claim to be tried before another Magistrate, would in a
way inspire confidence in the administration of justice. Failure to tell the accused of his right to be tried by another Magistrate vitiates the trial,” and this
illegality would not be cured by Section 465C* Further the refusal of the accused person’s request for transfer in such a case is illegal.

(b) Power of the Chief Judicial Magistrate to transfer a case.— Section 192(1} provides that “any Chief Judicial
Magistrate may, after taking cognizance of an offence, make over the case for inquiry or trial to any competent Magistrate subordinate to him”. The section
enables the Chief Judicial Magistrate to distribute the work for administrative convenience. This section has conferred special power on the Chief Judicial
Magistrate, as normally the Magistrate taking cognizance of an offence has himself to proceed further as enjoined by the Code. But an exception has been
made in the case of Chief Judicial Magistrate, may be because he has some administrative functions also to perform.” This transfer can be ordered only
after taking cognizance by the transferring Magistrate.”* The object of the section is to enable Senior Magistrates to transfer cases. When a Magistrate
transfers a case under Section 192, it is not an administrative order. It is a judicial order inasmuch as there should be application of mind by the Magistrate
before he passes the order,” look at most of the cases in the first instance but after taking cognizance send them for disposal to their subordinates.” The
Chief Judicial Magistrate has also a general power of transfer under Section 4xo(1).

(C) Magistrate empowered to transfer a Ccase.—According to Section 192(2):

192. {2} Any Magistrate of the first class empowered in this behalf by the " yer 9 °

Chief Judicial Magistrate may, after taking cognizance of an offence, make

over the case for inquiry or trial to such other competent Magistrate as the Chief Judicial

Magistrate may, by general or special order, specify, and thereupon such Magistrate may

hold the inquiry or trial.

This sub-section enables the Chief Judicial Magistrate to clothe a First Class Magistrate with powers like his own under Section 192(1), This again is useful

in order to relieve the Chief Judicial Magistrate of unnecessary

50. st Report, p. 105, para.

51. Dulicbhand v.

State, AR

1971 A&N 14:
52.  For the text of S. 465, See
53. Anil Saran v. State
54. Kkudiram v. State,
(1953) 54 Cri L 1355: AIR 1953 Cal
55. Ram Ekabal
56. 4ist Report, p. 105, para.
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burden.” It may be noted here that Section 410(2) empowers a Judicial

Magistrate to recall a case made over by him to any other Magistrate

under Section 192(2} and then to inquire into or try such case himself.

Cognizance of Offences by Court of Session 231

Cognizance of offences by Court of Session 104

Except as otherwise provided by the Code or by any other law, no Court of Session shall take cognizance of any offence as a court of original jurisdiction

unless the case has been committed to it by a Magistrate under the Code. [S. 193] When an offence is exclusively triable by a Court of Session according

to Section 26 read with the First Schedule, the Magistrate taking cognizance of such offence is required to commit the case for trial to the Court of

Session after completing certain preliminary formalities. [See, S. 209]

The Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989 according to the Kerala High Court invested with the special

judge—Sessions judge—the power to take cognizance of the offences under it instead of the Magistrate.”® According to this view Section 193 CrPC was

not applicable and the special judge could initiate steps without the case being committed to it by the Magistrate.

This view came to be dissented from by the Andhra Pradesh High Court®which followed the rulings of the High Courts of Punjab and Haryana,

Allahabad, Madhya Pradesh and Patna and reasoned thus:

If the Special Court ceases to be a Sessions Court, and the provisions of CrPC such as

Sections 220, 223 etc. do not govern the trials in a Special Court, then IPC offences cannot

be tried at all along with the offences under the Act. This will lead to an anomalous and

unintended results.*

Sometimes the posts of Chief Judicial Magistrate and Additional District Judge are held by one individual. In such a case the Chief Judicial Magistrate is

required to take cognizance and try economic offences. It was ruled that Section 193 did not apply to that case.”"

The Supreme Court was presented with an interesting question in Rattiram v. State OfM.P.“ as to the validity of a trial by Sessions Court

6.
under the Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989. Overturning the ratio ofMOIy v. State ofKerala 3

57-
58.

59.

63.

Ibid.
DG of

Prosec

Ibld, 4186.

Ponn
{2012) 4 SCC 516: (2012) 2 SCC (Cri) 481: 2012 Cri LJ 1769.
(2004) 4 SCC 584: 2004 SCC (Cri) 1348: 2004 Cri Lj 1812.
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. 6
and Vidyadbaran v. State of Kerala®, the court followed State of M.P. v. Bbooraji®. The latter held that the trial of such an

offence, though not committed, may not be vitiated inasmuch as there is no failure of justice under Section 463. It is for the accused to prove failure of

justice.**

It will be noticed that both under Sections 193 and 209 the commitment is of “the case” and not of “the accused”. It has also been clarified that “case”
in Sections 173 and 209 should mean “the case in respect of the offence qua those accused”. It indicates the particular case and not the entire case relating
to a particular offence.” And once the Sessions Court is properly seized of the case as a result of the committal order against some accused, the power
under Section 319(1) can come into play and such court can add any person, not an accused before it, as an accused and direct him to be tried along with
the other accused for the offence which such added accused appears to have committed from the evidence recorded at the trial.**

Proceedings under Section 319 can be initiated upon reaching evidence collection. In other words, the Sessions Court under Section 319 may add any

person to the array of accused after collecting some evidence.* It can also be invoked in the case of an accused who had been discharged in the critical

stage of the case.”” 77747

10.4.1 Summoning before committal to Sessions Court

The questions regarding the Sessions judge’s power under Section 193 CrPC to summon the accused exonerated by the police in their report, without taking

717273

further evidence, have now been answered by a five-member Bench of the Supreme Court in Dbaram Pal v. State Of Haryana The

conflicts that arose out of Kishori Singh”™~, Rajinder Prasad’\ Kishun Singh’™ 7 and Ranjit Singh” have now been

resolved by this decision.

64.  {2.004} r SCC 2.15: 2004 SCC (Cri) 260: 2004 Cri Lj 605.

65.  (2001) 7 SCC 679: 2001 SCC {Cri} 1573: 2001 Cri Lj 422S.

66. Rattiram v. State DfM.P., (2012} 4 SCC 516: (2012) 2 SCC

67. Kesavan Natesan v. Madhavan Peethambharan,

68. Joginder Singh v. State of Punjab, (979} 1 SCC 345

1979 SCC (Cri) 295, 301:

1979 Cri Lj 333; see also, State Of Punjab v.
Wassan Singh, 1984 Cri 1 8So {PScH};
Shamim Ahmad Khan v. State of Bihay,

69. Ranjit Singhv. State of Punjab, {1998) 7 SCC 149: 1998
SCC (Cri) 1554 wherein the Supreme Court reviewed its earlier
decisions in Kishun Singh v.

State ofBihar, (1993} 2 SCC 16: 1993 SCC (Cri) 470: X995 Cri
Lj 1700; Nisarv.

70.  Rama Sharmav. inki Sharma, 1989 Cri LJ 2153 (Pat).

71 (2014} 3 SCC 306.

72 Kishori Singh v. State of Bihar, (2004) 135CC 1.

7. Rajinder Prasad v. Bashir, (2001) 8 SCC s522.

74. Kishun Singh v. State of Bihar, (1993) 2 SCC 16.

75.  Ranjit Singh v. State of Punjab, (1998) 7 SCC 149.
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The position emerging from this decision could be explained as follows:

The Magistrate has a role to play while committing the case to the
Sessions upon taking cognizance on the police report submitted before
him under Section 173(3) CrPC. In the event of the Magistrate’s disagree-
ing with the police report, he has two options. He may act on the basis of
a protest petition that may be filed, or he may while disagreeing with the
police report issue process against the accused. Then if he is satisfied that
a case has been made out against persons exonerated by the police, he can
proceed to try such persons; or if he was satisfied they are triable by the
Sessions Court, commit the case to it. In taking that decision he can rely
on the police report itself.

On committal the Sessions Court shall have all the powers under
Section 209 CrPC. In sum, even without recording evidence, the Sessions
Court under Section 209 could summon even those not named as accused
by the police but whose complicity in the crime would be evident from the
materials on record.

For proper distribution of the work in the Court of Session and for
administrative convenience, it has been provided that an Additional
Sessions judge or Assistant Sessions judge shall try such cases as the
Sessions Judge of the division may, by general or special order, make over
to him for trial or as the High Court may, by special order, direct him to

try. [S. 194]

Limitations on the power to take cognizance

Limitations on the Power to Take Cognizance 233

105

Sections 195 to 199 are exceptions to the general rule that any person having knowledge of the commission of an offence, may set the law in motion by a

complaint, even though he is not personally interested or affected by the offence.” 777 These sections, for sound policy considerations, impose

limitations on the unfettered powers of Magistrates to take cognizance of offences under Section 190.”” Therefore, at the stage when the Magistrate is

taking cognizance under Section 190 he must examine the facts of the complaint before him and determine whether his power of taking cognizance

under Section 190 has or has not been taken away by any of the clauses of Sections 195 to ig9-" The analysis of these sections would bring out the

following limitations on the power to take cognizance of an offence:

(r) Prosecution for contempt of lawful authority of public servants.— According to Section 195(1)0?), no court shall take

cognizance

76. Ganesb Narayan Sathe, re, ILR (1890) 13 Bom

77
Govi
nd
78.
Gov
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(*) of any offence punishable under Sections 172 to 188 IPC, or (H) of any abetment, or attempt to commit such offence, or (Hl) of any criminal
conspiracy to commit such offence, except on the complaint in writing of the court or by such officer of the court as the court may authorise in
writing or of some other court to which that court is subordinate.
Section 195 came to be amended as above to clarify the scope of the section which deals with prosecution for three different categories of the offences:
contempt of lawful authority of public servants, offences against public justice and some offences relating to documents given in evidence.”

It has been further provided by Section 195(2) that where such a complaint has been made by a public servant, any authority to which he is
administratively subordinate may order the withdrawal of the complaint and sent a copy of such order to the court; and upon its receipt by the court, no
further proceedings shall be taken on the complaint. However, any such withdrawal shall not be ordered by the authority if the trial in the court of the first
instance has been concluded.

Sections 172 to 188 IPC referred to above relate to offences of contempt of lawful authority of public servants; for instance, absconding to avoid
service of summons, preventing service of summons, not obeying the legal order of the public servant to attend, not producing a document when so
required by a public servant, intentionally omitting to give notice or information to a public servant, knowingly furnishing false information, refusing to
take oath, etc.

The section is mandatory and a private prosecution in respect of the abovesaid offences is absolutely barred. Only the concerned public servants can
make complaints and initiate proceedings in respect of these offences. And it is necessary that the public servant initiate action in the court rather than
with the police.*” The object of imposing this limitation is to save the accused from vexatious or baseless prosecutions prompted by vindictive feelings on
the part of the private complainants. The expression “public servant concerned” in Section 195(1)" includes the person holding the office of the public
servant for the time being. The power to make the complaint conferred by Section 195 (i){i2) is not a personal authority or privilege, but it can be exercised
by the public servant who for the time being holds the same office or is a successor-in-office of the public servant whose order is disobeyed or lawful

authority is disregarded and thus offence is committed under Sections 172 to 188 IPC."

79-
SO.

Ma
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It may be noted that according to Section Z{C) and (I) read with the First Schedule all the offences covered by the abovesaid Sections 172. to 188
IPC except the one under Section 188, are non-cognizable offences. However, even in case of Section 188, the statutory requirement for taking cognizance
is equally applicable and the Magistrate can take cognizance only upon the complaint in writing of the public servant concerned (whose authority has
been defied) or of some other public servant to whom he is administratively subordinate.”

Section 195 being imperative in nature, cognizance of any offence referred to therein without a proper complaint by the concerned public servant is
an illegality not curable by Section 465." It has been observed that the provisions of Section 195 cannot be evaded by resorting to devices or camouflage.
For instance, the provisions of the section cannot be evaded by the device of charging a person with an offence to which that section does not apply, and
then convicting him of an offence to which it does.** However, when a single act of the accused is of such a character as to amount to two distinct
offences, one which is covered by Section 195(1) ((1) and the other which is not, it is open to the person aggrieved thereby to lodge a private complaint of
the latter offence, and cognizance of that offence under Section 190 is not barred by the operation of Section 195(1) {a) To hold otherwise would
amount to legislating and adding very materially to the language of that section which, it is submitted, would not be permissible while interpreting the
provision. It may, however, be noted that where offences are so intermingled with each other that it is impossible to separate them for trial in respect of
any particular offence which does not attract the provisions of Section 195(1), it is not open to a court to proceed with the trial of some offences only by
dropping charges for other offences attracting that section.”

(2) Prosecution for oﬂfences against public juSl’iCE.—In respect of any offence punishable under any of the following sections of the
IPC, namely, Sections 193 to 196 (giving or fabricating false evidence), Section 199 (false statement made in any declaration), Section 200 (using as true a

false declaration), Sections 205 to 211 (false personation, fraudulent removal ** %%

82.  See, the observations in Tef Singh v. State, 1976 Cri 1j 92.2, 923 (J&K).

83. Janki Prasad v. Emperor, (1926) 27 Cri Lj gor: AIR 1926 All 700;
Tularam
Marwadi v.
Emperor,
(1917} 28 Cri
84.
Dur4achar
an Naik v.
State  off
85. Basappa
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or concealment etc., of property to prevent its seizure in legal process, claiming property without
right to prevent its seizure, fraudulently suffering a decree to pass for a sum not due, false claim
in a court of justice, fraudulently obtaining a decree for a sum not due, false charge of offence),
no court shall take cognizance of any such offence or of any criminal conspiracy or attempt to
commit any such offence, or of the abetment of any such offence when such offence is alleged to
have been committed in, or in relation to, any proceeding in any court, except on the complaint
in writing of that court or of some other court to which that court is subordinate. [Cls, (i) and
(Hi) of S. ig5(i){fi}]

Here the term “court” means a civil, revenue, or criminal court and includes a tribunal constituted by or under a Central, Provincial or State Act if
declared by that Act to be a court for the purposes of Section 195 of the Code. [S. 195(3)] * das been held that in view of Section 34(2) of the U.P. Urban
Buildings {Regulation of Letting, Rent and Eviction) Act, 1972, the Rent Control Officer shall be deemed to be a civil court within the meaning of Sections
345 and 346 for the purposes of Section 193 IPC, and therefore shall be deemed to be a civil court for the purposes of Section But a commission appointed
under the Commission
of Inquiry Act, 1952 was held not to be a court for the purposes of Section i95(i)(h).”

For the purpose of determining to which other court a court is subordinate, it has been provided by Section 195(4) that * court shall be deemed to be
subordinate to the court to which appeals ordinarily lie from the appealable decrees or sentences of such former court, or in case of a civil court from whose
decrees no appeal ordinarily lies, to the principal court having ordinary original civil jurisdiction within whose local jurisdiction such civil court is situate.
However, it is further provided that where appeals lie to more than one court, the appellate court of inferior jurisdiction shall be the court to which such
court shall be deemed to be subordinate; and where appeals lie to a civil and also to a revenue court, such court shall be deemed to be subordinate to the
civil or revenue court according to the nature of the case or proceeding in connection with which the offence is alleged to have been committed. [S. 195(4)]

The underlying purpose of enacting Section i95(i)(&) and Sections 340 to 343 seems to be to control the temptation on the part of private parties
considering themselves aggrieved by the offences mentioned in those sections to start criminal prosecutions on frivolous, vexatious or insufficient

grounds inspired by a revengeful desire to harass or spite their opponents.* "
gg o758

86.
Chandr
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These offences have been selected for the court’s control because of their direct impact on the judicial process. As the purity of the proceedings of the
court is directly sullied by these crimes, the court is considered to be the only party entitled to consider the desirability of complaining against the guilty
party. The private party designed ultimately to be injured through such an offence is undoubtedly entitled to move the court for persuading it to file the
complaint. But such party is deprived of the general right recognised by Section 190 of the aggrieved parties directly initiating the criminal proceedings.”
It has been held that a court cannot correct its decision which became the subject-matter of Section 340 proceedings.”” The Punjab and Haryana High
Court has ruled that the bar against initiation of proceedings in this section included investigation also.” ****

This salutary rule of law requiring the complaint of the court concerned for the purpose of taking cognizance of any of the abovementioned
offences is founded on common sense. The purpose of the section is to bar private prosecutions where the course of justice is sought to be perverted,
leaving it to the court itself to uphold its dignity and prestige.”**

This salutary rule of law is founded on common sense. The dignity and prestige of courts of

law must be upheld by their presiding officers, and it would never do to leave it to parties

aggrieved to achieve in one prosecution gratification of personal revenge and vindication of

a court’s honour and prestige. To allow this would be to sacrifice deliberately the

dispassionate and impartial calm of tribunals and to allow a court’s prestige to be the sport

of personal passions.”
The abovestated rule contained in Section ig5(i)(*?)(f) does not provide for any particular type of relationship existing between the offences enumerated
therein and the proceedings in court. All that is necessary is that the relationship between the alleged offences and the proceedings must be effective and
proximate and not remote, artificial, unnatural and unrealistic.*

The proceedings contemplated by the abovesaid Section 195(1 }(b){l) need not necessarily be in existence on the date when cognizance is sought

to be taken of any offence referred to in the said clause of Section ipyTHfi); the proceedings might have been concluded before the date on w'hich

cognizance is sought to be taken of any such offence in relation to such proceedings in court.”” The words “any proceeding” are words of amplitude

go. Patel Laljibhai Sotnabhai v. State of Gujarat, (1971} 2 SCC 376:
19/1 SCC (Cri) 548. 554: 1971 Cri Lj 1437; see also, Aseezuddin v.

90. Laxmi Devi v. Tej Pam. 1991 Cri LJ 1931 (Del) .

91. Sardul Singh v. State of Haryana, 1992. Cri L] 354 (P&H).

92. 4ist Report, p. 109, para. 15,93.

93. Rainaswamy lyengar v. Pandurang Mudaliar, (1938) 39 Cr LJ 1: AIR 1938
o4. P.C. Gupta v. State, 1974 Cri L] 945, 950. 951 (All) (FB).

ss. M.L. Sethi v. R.P. Kapur, 1967 Cri L] 528: AIR 1967 SC 528.
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and have no limitations except that the proceedings should be before a
court.”

Section 195(1X6) requires that the offence under Section 193 IPC should
be alleged to have been committed in or in relation to any proceeding in
any court. It was, therefore, held that since the forged sale deed was not
produced in evidence in any stage of the redemption suit, Section 195(1)

(6) was not attracted.”

‘While Section 195(1)16) provides that no cognizance shall be taken of
certain offences except on a complaint by the court concerned, Section 340
lays down what procedure the court concerned should adopt when any
such offence appears to have been committed. Section 340 reads as follows:

340. (1) When, upon an application made to it in this behalf or otherwise, any

Procedure in cases Court is of opinion that it is expedient in the interests of justice that an

mentioned in Section L
inquiry

195 should be made into any offence referred to in clause (6) of sub-section (r)
of Section 195, which appears to have been committed in or in relation to
a proceeding in that Court or, as the case may be, in respect of a document
produced or given in evidence in a proceeding in that Court, such Court may,
after such preliminary inquiry, if any, as it thinks necessary,—

{a} record a finding to that effect;

(6) make a complaint thereof in writing;

(c)  send it to a Magistrate of the first class having jurisdiction;

(d) take sufficient security for the appearance of the accused before such
Magistrate, or if the alleged offence is non-bailable and the Court
thinks
it necessary so to do, send the accused in custody to such Magistrate;
and

{e) bind over any person to appear and give evidence before such
Magistrate.

(a) The power conferred on a Court by sub-section (1) in respect of an
offence may, in any case where that Court has neither made a complaint
under sub-section (1) in respect of that offence nor rejected an applica-
tion for the making of such complaint, be exercised by the Court to which
such former Court is subordinate within the meaning of sub-section (4) of
Section 195.

(3) A complaint made under this section shall be signed,—

(a) where the Court making the complaint is a High Court, by such officer

of the Court as the Court may appoint;

(6)  inany other case, by the presiding officer of the Court *Yor by such
officer of the Court as the Court may authorise in writing in this
behalf ]

(4) In this section, “Court” has the same meaning as in Section 195.

Section 195(1X6) creates a bar and Section 340 confers jurisdiction on the

96. P.C. Gupta v. State, 1974 Cri Lj 943, 950, 951 (All)

o7. State of Karnataka v. Hemareddy, (1981) z
SCC 185: 1981 SCC (Cri) 395: 1981 Cri Lj 1019; see also,

98.  Ins. by Act 2 0f 2006, S. 6 (w.e.f. 16-4-2006).
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sections are supplementary to each other. One creates a bar on the filing
of the complaint by all and sundry and the other lays down the procedure
as to how the bar is to be removed and such complaint is to be made. The
court may proceed to make a complaint either on its own motion or on

the application of any person; but in every case the court must satisfy itself
that an offence under Section 19501 ){b) “appears to have been committed”
and that it is expedient in the interests of justice that an inquiry should

be made.' Consequent upon the amendment made to Section 195, Section
340 has also been amended in 2006 making it possible for an officer
authorised by the court to file complaint. Earlier the Presiding Officer
alone was entitled to make the complaint.* The court is expected to exer-
cise the powers given under this section with great care and caution, and

it should not make a complaint unless there is a reasonable probability

of conviction and a reasonable foundation for the charge.” Like all other
criminal trials or proceedings, the existence of mens rea or the criminal
intention behind the act as complained of, will also have to be looked into
and considered, before any action under Section 340 is recommended.*

In prosecuting a person for giving false statement, the gravity of the
false statement, the circumstances under which such statement is made,
the object of its making and tendering to impede and impair the normal
flow of the course of justice are matters to be considered by the court.”
Also, there can be no perjury unless the accused has on oath, stated facts
on which his first statement was based and then denied these facts on oath
on a subsequent occasion.’

Any person on whose application the court has refused to make a com-
plaint under Section 340, or any person against whom such a complaint
has been made by such court, has a right of appeal under Section 341.
Section 342 empowers the court to order costs, while Section 343 lays
down the procedure for taking cognizance by a Magistrate on a com-
plaint made to him under Section 340 or 341. Sections 341, 342 and 343

are as follows:

Limitations on the Power to Take Cognizance 239

341. (1) Any person on whose application any Court other than a High Court
has refused to make a complaint under sub-section (1) or sub-section (2) of Appeal

1. See, discussions in X. Kama
Krishnanv.S.H.O.,
Police Station,1986 cri

2. See, s.340(3}:$} inserted by Criminal Law (Amendment) ./Act, 20 05 (No. 2 of 2006).

3. Narain Singhv.
Emperor, (1948) 49 Cri Lj
361: AIR 1948 Ali 287:]ﬂdu
Nandan Singh v.
Emperor, ILR (1910) 37 Cal

4. Bibh uti Bhusan Basu v. Corpn. of Calcutta, 19 82 Cri 1 gog (Cal ).

s. Kuriakosev. State of
Kerala, 1994 Supp (1} SCC

6. T.Bhagi Patra v. State of Orissa, 1996 Cri Lj 2423 (Ori).
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Procedure of
Magistrate taking

cognizance

Section 340, or against whom such a complaint has been made by such Court, may appeal to
the Court to which such former Court is subordinate within the meaning of sub-section {4) of
Section 195, and the superior Court may thereupon, after notice to the parties concerned,
direct the withdrawal of the complaint, or, as the case may be, making of the complaint which
such former

Court might have made under Section 340, and if it makes such complaint, the

provisions of that section shall apply accordingly.

{2.} An order under this section, and subject to any such order, an order under Section
340, shall be final and shall not be subject to revision.

Though an order passed in appeal under this section is not revisable by the High Court under
Section 397(2), the High Court is entitled to examine the matter under Section 482 which
expressly overrules the bar con- #1342 JAA ‘CSfflrtSdaling with an application made to it for filing
a complaint under Section 340 or an appeal under Section 341, shall have power to make such
order as to costs as may be just.
343. (x) A Magistrate to whom a complaint is made under Section 340 or 341 shall,
notwithstanding anything contained in Chapter XV, proceed, as far as may be, to deal with
the case as if it were instituted on a police report.

(2) Where it is brought to the notice of such Magistrate, or of any other Magistrate to
whom the case may have been transferred, that an appeal is pending against the decision
arrived at in the judicial proceeding out of which the matter has arisen, he may, if he thinks
fit, at any stage, adjourn the hearing of the case until such appeal is decided.

Chapter XV of the Code referred to in Section 343(1} deals with procedure to be followed by a
Magistrate taking cognizance of an offence.

() Prosecution for offences relating to documents given in evidence.—No court shall take cognizance of any offence
prescribed in Section 463 (definition of forgery), or punishable under Section 471 (using as genuine a forged document), Section 475 or Section 47b
(counterfeiting device or mark used for authenticating valuable security, etc.) IPC, when such offence is alleged to have been committed in respect of a
document produced or given in evidence in a proceeding in any court, or of any criminal conspiracy to commit, or attempt to commit, or the abetment of,
any such offence, except on the complaint in writing of that court or of some other court to which that court is subordinate. [Cls. (11) and {Hl} of S.
195(b))

Provisions relating to definition of "court”, [S. 295(3)] subordination of courts, [S. 195(4)] and procedures in making complaints by courts

concerned, [Ss. 340-343] which are applicable in respect of Section 195(1} {b){i) as discussed above in “(2) Prosecution for offences against public

/. Laht Mohan Mondal v. Benoyendra Nath Chatterjee, (1981) 3 SCC 2.19: 1982 SCC (Cri) 697: 198z Cri Lj 625: AIR 1982 SC 78s.
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justice”, are equally applicable here to “prosecution of offences relating to documents given in evidence”. These matters being already stated and
discussed need not be discussed all over again.

As the court of the Rent Controller was not declared by the Delhi Rent Control Act, 1958 to be a court for the purposes of Section 195, it was held
that the Magistrate could take cognizance of the offences under Section 467 or 471 IPC committed in respect of rent receipts produced before the court
of Rent Controller without a complaint in writing of that court.”” " *"*

The expression “any offence described in Section 463" refers to all offences of simple forgery or forgery in an aggravated form punishable by
Sections 465 to 469 IPC. The mere fact that Section 466 IPC is not specifically mentioned in Section 19501 }(b)(ll), therefore, will not by itself make
Section 466 fall outside the ambit of the bar under Section i95(i)(b)(n).”** In the context, an offence punishable under Section 468 IPC would certainly be
an offence described in Section 463 IPC and -would be covered by the provisions of Section ig5(i)(6)(i/).

The object of this provision is to bar private prosecutions where the course of justice is sought to be perverted, leaving it to the court itself to
uphold its dignity and prestige. Further, the principle appears to be that so long as the court before whom the document in respect of which the forgery
is alleged to have been committed does not give its own finding in regard to the allegation of forgery, it should not be made possible for another court to
entertain a complaint at the instance of a private individual regardless or irrespective of the impressions which the court before whom the document was
produced had formed in regard to the allegation. It really intends to obviate the possibility of two conflicting findings being recorded by the two courts.”

It is not necessary therefore that any such offence should have been committed after the production of the document before the court. What the
section contemplates is the commission of an offence in respect of a document produced or given in evidence in such proceedings. It does not lay down

that the offence must have been committed after the production of the document or after the document was tendered in evidence.”

s. Mania Gupta v.M.s. Paintal, 1982. Cri L] 817, 818 (Del), but for a different approach, see,
Chandrapal Smgh v. Maharaj Singh, {1982) i SCC 466: 1982 SCC (Cri) 249, 251982 Cri
73
s. Dina Nath v. Hans Raj, (974} 1 Cri Lj 108 (&K); Jai Laiv. State
OfV.P., 1967 Cri L] 1121: AIR 1967 All 420;
see also. Vishnu Kumar (p).
10. Ram Pal Singh v. State o/U.P., 1982 Cri Lj 424, 430 (All).
n.  Dina Nath v, Hans Rﬂj, {1974) 1 Cri
Lj 108 (&K); Jai Laiv. State of U.P.,
1967 Cn Lj TIZI: AIR 1967 All 420; Har
12. Dina Nathv. Hans Rﬂj. (3974) 1 Crilj 19S (j&K); see also,
Vishnu Kumar v. State of A.P., 1980 Cri Lj 1361 (AP): Ram Pa!
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However, no complaint in writing by the court for taking cognizance of an offence under Section
471 IPC is necessary in a prosecution for the offence of forgery under Section 471 IPC committed
in respect of a document produced or given in evidence in court which was the very subject-
matter of that prosecution.”

Where a document alleged to be forged was not itself produced in court but a copy only of
such document was produced, it was held that the bar created by Section is’( ij(b)(ii) was not
operative in respect of the prosecution for the alleged forgery."

According to the Supreme Court Section 195 (i)(b){ii) reveals two main postulates for
operation of the bar. First is, there must be allegation that an offence described in Section 463 or
any other offence punishable under Sections 471, 475 and 476 has been committed. Second, such
offence should have been committed in respect of a document produced or given in evidence in a
proceeding in a court.

If the forgery was committed while the document was in the custody of the court, then the
prosecution can be launched by the court. If on the other hand, forgery was committed with a
document which has not been produced in the court, prosecution can be launched by any
person. The question often raised is: whether in the latter case production of such a document in
the court would make any difference. The Supreme Court, referring to its earlier rulings in
Gopalakrishna Menon v. D. Raja Reddy”and Patel Laljibhai Somabhai v. State of Gujarat'®, resorted
to strict interpretation and opined that the bar would apply if the offence had been committed
during the time when the document was in custodia legis. In other words, according to the court,
mere production of the document would not attract the bar of Section 195 {i){b){ii)” The
Rajasthan High Court had occasion to reiterate that bar against initiation of proceedings under
Section 195 is not applicable to a case of forgery of documents before their submission to the civil
court.”

(4} Prosecution for offences against the State.—Section 196(1) provides that no court shall

take cognizance of any of the following offences

Thakurdas v. GopichandJodhram, 1gs: cri 1j 1325 (Bom).

1. Natesban v. State of Karnataka, 1978 cri 1j 1642, 1643 (Kant); Aseezuddin v. State of Karnataka, 978 cri 1 1632 (Kant);
see also, Sanj iu Ratnappa V. Empel’or, {1933} 34 Cri Lj 357: AIR 1932 Bom 545.

14. Sanmukhsingh v.R., (1950 51 Cri LJ 651; AIR 1950 PC 31; Budbu Ram v. State of Rajasthan, (19 S3} 2 Cri LJ 698 (SC); also see,
Harbans Singh v. State of Punjab, w86 cri 1) 1834 (P&t); Ram Narain v. State of Rajasthan, 189 cri 1J 760 (Raj).

15.  (1983) 4 SCC 240: 1983 SCC (Cri) 822.

16. (1971} 2 SCC 376: 1971 SCC (Cri) 548, 554: 1971 Cri Lj 1437.

. Sachida Nand Singh v. State of Bihar, {1998) 2 Scc 493: 1998 scc (cri) 660.

8. see, SUbhkaran Singh v. Kishan Singh, 2009 cri 1) 2208 (raj); Mahesh Chand Sharma v. State ofV.P., 000 15 scC
519: (2010) 2 SCC (Cri) 660: 2010 Cri L] 89o.



https://t.me/LawCollegeNotes_Stuffs

Limitations on the Power to Take Cognizance 243

except with the previous sanction of the Central Government or the State Government:
(a) (i) any offence against the State punishable under Chapter VI
IPC; for instance, waging war against the Government of India,
[S. 1] sedition [S. 12,4-A] etc.;
{ii} promoting enmity between different groups of people; [S. 153-A IPC]
{Hi} deliberate acts outraging the religious feelings of any class; [S. 2.95-A IPC]
(iv) statements conducing to public mischief; [S. 505(1} IPC]
{b) a criminal conspiracy to commit any offence mentioned in [a] above; (c) any such
abetment as is described in Section 108-A IPC.
The object of this section is to prevent unauthorised persons from intruding in matters of State
by instituting prosecutions and to secure that such prosecutions, for reasons of policy, shall
only be instituted under the authority of government.” Moreover, the offences enumerated
therein are of a serious and exceptional nature and deal with matters relating to public peace
and tranquillity with which the State Government is concerned. Therefore, provision has been
made for obtaining prior sanction of the government before cognizance is taken of any such
offence. It is quite possible that in a given case the very filing of a prosecution after tempers
have cooled down may generate class feelings which could well be avoided by the government
by refusing to accord sanction under Section 196(1). It may equally be possible that the article
or writing complained of pertains to a matter falling within the area of social reform and
attacks certain dogmas in a general way without intending to outrage the religious feelings of
any class of citizens. In such a case if the government is of the opinion that the author of the
article or writing has on objective basis attacked certain religious or social dogmas with a view
to bringing about social reform, the government may in its discretion refuse to accord sanction
because a prosecution based on such an article would throttle free discussion on the subject. It
is, therefore, clear that there is an underlying policy which is clearly discernible on a reading of
the offences enumerated in Section 196(1) in respect of which prior sanction is a must before
cognizance of any such offence can be taken.* Section 108-A IPC does not exactly create an
offence but only explains that a person abets an offence who in India abets the commission of
an act outside India which, if committed in India, will constitute an offence. It is a form of

abetment which along with other forms is punishable under different sections of the IPC.

19. See. 41st Report, p. nz, para. 15.102.

20. Shalibbadra Shah v. Swami Krishna Bharati, 1981 Cri Lj 13, 15 (Guj).
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The object appears to be to keep under control prosecutions which might impinge on foreign relations in general.™

{4-A) Prosecution for offences in respect of publishing matters prejudicial to national integration.—The newly
added sub-section (i-A) to Section 196 provides that no court shall take cognizance of any of the following offences except with the previous sanction of
the Central Government or of the State Government or of the District Magistrate:

((1) (i) imputations or assertions prejudicial to national integration;

[S.153-BIPC]
[11) statements creating or promoting enmity, hatred or ill will between classes of people; [S. 505(a) and (3) IPC]

(b) criminal conspiracy to commit any offence mentioned in {H) above.
Sanction to prosecute under this section [l €. S.196] is a condition precedent for taking cognizance of any such offence.” Sanction obtained after the
filing of the prosecution will not validate the proceedings.” Absence of sanction is a basic defect in jurisdiction and therefore not curable.™ It is now
doubtful whether this view would prevail in every such case particularly when the sanction is not totally absent but only irregular. Because Section 465,
unlike its counterpart Section 537 CrPC of 1898, provides that no error or irregularity in any sanction for the prosecution shall vitiate the findings of any

trial unless such error or irregularity has in fact resulted in failure of justice.”**

However, under the present Section 465 omission to obtain sanction for
the prosecution will not be a defect curable under that section.

Before according sanction to prosecute for any of the abovementioned offences under Section 196(1) or Section 19G1-A), i.e. offences mentioned in
paras. (4) and (4-A) above, the Central Government or the State Government or the District Magistrate, as the case may be, may order a preliminary

investigation by a police officer not being below the rank of Inspector. The police officer in such a case shall have the powers referred to in Section

155(3).7 [$+ 196(3)]

21 See, 415t

22.

B
23. Basdeo
24. Abdul
25.  For the text
6. Alfredo
27.

Ac
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The object of such an investigation can only be to enable the competent authority to decide whether it should give sanction under Section 196(1).*

Sanction of a prosecution must be expressed with sufficient particularity to indicate clearly the matter which is to be the subject of the proceeding
and it should be apparent from the order of sanction that the authority applied its mind to the facts constituting the offence or offences. In according or
withholding sanction under the section, the government acts purely in the executive capacity and not in a judicial capacity. The sanction need not be
based on any legal evidence nor is it necessary that the authority should give reasons for sanctioning the prosecution or for withholding the
prosecution.”** However, the government being an independent party not connected with the dispute between a complainant and the accused is

expected to act fairly and to an objective decision in the matter whenever it is called upon to grant sanction under Section 196(1).****

If the government
withholds sanction arbitrarily, such an act of the government can always be challenged in an appropriate proceeding.”

{>) Prosecution for the offence of criminal conspiracy.—According to Section 196(2) no court shall take cognizance of any
criminal conspiracy punishable under Section 120--B IPC unless the State Government or the District Magistrate has consented in writing to the
initiation of the proceedings. However, no such consent shall be necessary 1) if the criminal conspiracy is to commit an offence punishable with death,
imprisonment for life or rigorous imprisonment for a term of two years or upwards; or 11) if the criminal conspiracy is one to which the provisions of
Section 195 apply.

In case of conspiracies covered by Section 195, the complaint of the public servant concerned or of the appropriate court is necessary to initiate the
proceedings. In case of other conspiracies which are of a petty nature, it was thought by the legislature that private complaints should not be freely
allowed and prosecutions should be instituted only when necessary in the public interest.”

Before giving consent for initiating criminal proceedings in respect of any such criminal conspiracy, the State Government or the District
Magistrate may order preliminary investigation by a police officer in the same manner as has been mentioned before in respect of offences against State,
etc. [S.

196(3)]
Where the complaint shows that some offences distinct from the criminal conspiracy were actually committed in pursuance of such conspiracy,

and these offences were such as no sanction or consent was needed to

8. See, 41st Report, p. 116. para. 15.1:14.

29. 1. Mallikarju-na v. State of A.jP,, 1978 Cri Lj 392., 394 (AP).

30. Shalibhadra Shah v. Svjarni Krishna Bharati, 1981 Cri Lj 113, 116
31. lbid.

32. See, 41st Report, p. 115, para. 15.112..
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initiate the proceedings, it would be open to the court to take cognizance of such offences, even though they were committed in pursuance of the criminal
conspiracy and no consent of the competent authority under Section 196(2) had ever been obtained for the initiation of the proceedings.”

(6) Prosecution ofjudges and public servants.—According to Section 197(1}, no court shall take cognizance of any offence alleged to
have been committed by a person who is or was a judge or Magistrate or a public servant except with the previous sanction of the appropriate government.
In order to attract this rule the section requires that

{I} the judge, Magistrate or the public servant is or was one not removable from his office save by or with the sanction of the government;

(H) the alleged offence must have been committed by him while acting or purporting to act in the discharge of his official duty;

(HI) the previous sanction for taking cognizance of any such offence must have been given by the Central Government if, at the time of the
commission of the alleged offence, the accused person is or was employed in connection with the affairs of the Union; and similarly if the
accused person is or was employed in connection with the affairs of a State, such previous sanction would have to be accorded by the State
Government.

By way of adding an explanation to Section 197(1) it is now not required to obtain sanction for prosecution of a public servant accused of any offence alleged
to have been committed under Sections 166-A, 166-B, 354, 354-A to 354-D, 370, 375, 376, 376-A, 376-C, 376-D or Section 509 IPC,* It is also provided by
Section 197(4) that the Central Government or the State Government, as the case may be, may determine the person by whom, the manner in which, and the
offence or offences for which the prosecution of such judge, Magistrate or public servant is to be conducted, and may specify the court before which the trial
is to be held.

The object of this legal provision is to enable the more important categories of public servants performing onerous and responsible functions to act
fearlessly by protecting them from false, vexatious or mala ﬁde prosecutions.” But it is equally important to emphasise that the rights of the citizens
should be protected and no excesses should be permitted.” It is also proper that the protection under the section is needed as much after retirement of the

public servant as before retirement. The protection

3. See,
observati
34. See, S.
35. See, 41t
Report, p.
116, para.
36. See,

obse rvatign s in
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afforded by the section would be rendered illusory if it were open to a private person harbouring a grievance to wait until the public servant ceased to
hold his official position, and then to lodge a complaint* The ultimate justification for the protection conferred by Section 197 is the public interest in
seeing that official acts do not lead to needless or vexatious prosecutions. It should be left to the government to determine from that point of view the
question of expediency of prosecuting any public servant.” The purpose of the sanction is to secure a well-considered opinion of a superior authority
before the public servant is actually prosecuted before a court.”

The power given by sub-section (4) of Section 197 to specify the court need not necessarily be exercised in every case. It is vested on grounds of
convenience or the complexity or gravity of the case. It is presumably to ensure that the dignity of high placed government servant is maintained and
that he is not compelled to undergo the embarrassment of a trial by junior and inexperienced Magistrates**

In Matajog Dobey v. H.c. Bhari‘“’, the Supreme Court has held that Section 197(1) is not violative of Article 14 of the Constitution as the
discrimination is based on rational classification. Public servants have to be protected from harassment in the discharge of official duties while ordinary
citizens not so engaged do not require this safeguard.

Section 197 contemplates a distinction between public servants who are removable only by or with the sanction of the government and those who
are removable by some lesser authority* Though delegation by government of the power of removal to some subordinate authority is in a way equivalent
to removal by the government through the medium of that authority, it has been held that Section 197 must be interpreted in the light of certain
well-known features of the administrative system prevailing in India. It appears to be the policy of the legislature to make the protection under Section
197 available to a limited class of officers and not to all the public servants.* ***

In R. Balakrishna PiUai v. State Of Kerala" ks ‘B, it was held that by virtue of the provisions in the General Clauses Act, 1897 the
expression “Government” used in Section 197 would mean the Governor in the case of a Chief Minister or a Minister. A Minister would be entitled to the
protection of Section 197(1) of the Code. Following B. Saba v. M.S. Kocharit was reiterated that the words “any offence alleged to have been

committed by him while acting or purporting to act in the discharge

37. st Report, p. 120, para. 15.123.

38. A.D. Parthasamtby v.J.S. Khurdukar, 1975 Cri Lj 1290 (AP).

39. st Report, p. 120, para. 15.125.

40. 1956 Cri L] 140: AIR 1956 SC 44.

41, Afzalur Rahmanv. King Emperor, {1948) 44 Cri L] 466: AIR 1943 FC 18.
42. G996)1SCC 478.

43.  (1979) 4 SCC177.
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or his official duty”, employed Section 197(1) of the Code, are capable of both a narrow and a wide interpretation. If they were construed too narrowly, the
section will be rendered altogether sterile, for, “it is no part of an official duty to commit an offence, and never can be”. At the same time, if they were too
widely construed, they will take under their umbrella every act constituting an offence committed in the course of the same transaction in which the official
duty is performed or is purported to be performed. The right approach was to see that the meaning of this expression lies between these two extremes. While
on the one hand, it is not every offence committed by a public servant while engaged in the performance of his official duty, which is entitled to the
protection. Only an act constituting an offence directly or reasonably connected with this official duty will require sanction for prosecution. It is the quality of
the act that is important and if it falls within the scope of the above quoted words, the protection of Section 197 will have to be extended to the public servant
concerned.

The expression “public servant” is not defined in the Code. Therefore, by virtue of clause (y) of Section 2, the definition of “public servant” as given in
Section 21 IPC will have to be relied upon while determining the meaning of the expression “public servant” as used in Section 197.

In order to attract Section 197 it is necessary that the accused person must have committed the offence while acting or purporting to act in the discharge
of his official duty. A “public servant” can be said to act or purport to act in the discharge of his official duty only if his act is such as to lie within the scope of
his official duty.* If the words “any offence alleged to have been committed by him while acting or purporting to act in the discharge of his official duty” in
Section 197 is construed narrowly, the section will be rendered altogether sterile, for “it is no part of an official duty to commit an offence, and never can be”*.
Thus, a judge neither acts or purports to act as a judge in receiving a bribe, though the judgment which he delivers may be such an act; nor does a
government medical officer act or purport to act as a public servant in picking the pocket of a patient whom he is examining, though the examination itself

may be such an act. The test may well be whether the public servant if challenged can reasonably claim that what he does, he does in virtue of his office.**
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It is not every offence committed by a public servant which requires sanction for prosecution under Section 197(1) CrPC, nor even every act done by him
while he was actually engaged in the performance of his official duties. But if the act complained of is directly concerned with his official duties $o that, if
questioned, it could be claimed to have been done by virtue of the office, then sanction would be necessary and that would be so, irrespective of whether it
was in fact a proper discharge of his duties or not." If there is a coherent nexus between the act complained of as an offence and the duty of the public
servant, sanction becomes necessary even if the act complained of is in excess of the exact duty of the public servant.” ** It has been ruled that the sine

qua non for the applicability of Section 197 is that the offence charged, be it one of commission or omission, must be one which has been committed by

4748495051

the public servant either in his official capacity or under colour of the office held by him. The question whether a particular act is done by a public

505t

servant in the discharge of his official duty is substantially one of fact to be determined on the circumstances of each case.”* In a case involving fabrication

of false records, for example, the Supreme Court explained that the official capacity only enables the accused to fabricate the record or misappropriate the
public funds, etc. It does not mean that it is integrally connected or inseparably interlinked with the crime committed in the course of the same
transaction.”™

Some offences cannot by their very nature be regarded as having been committed by public servants while acting or purporting to act in the
discharge of their official duty. For instance, acceptance of a bribe (an offence punishable under Section 161 IPC) is one of them and the offence of cheating
or abetment thereof is another. Where a public servant commits the offence of cheating or abets another so to cheat, the offence committed by him is not
one while he is acting or purporting to act in the discharge of his official duty, as such offences have no necessary connection between them and the

performance of the duties of a public servant,

47. Amrik Smgh v. State ofPepsu, 1955 Cri L] 865, 867: AIR 1955 SC
309; see
also,
Pbani
ndra
Chan
48.A.D. Parthasarathy v.J.S. Khurdukar, 1975 Cri Lj 1200 (AP); R.K.
Anand
V.
Jogind
er
49. State (Delhi Admn.)v. Sube si ngh, 1985 Cri LJ 1190 (Del).
50. Bhagwan Prasad Srivastauav. N.P. Mishra, (1970) 2 SCC 56:
1970 SCC (Cri) 292: 1970 Cri L] 1401: AIR 1970 SC I66T.
51.
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the official status furnishing only the occasion or opportunity for the commission of the
offences*” As the sale of adulterated articles of food is prohibited by the Prevention of Food
Adulteration Act, a public servant cannot reasonably claim to sell the same in the performance of
his duty. He can, therefore, be prosecuted without obtaining any sanction under Section 197 of
the Code**

In the course of the investigation of a case of an alleged murder, the investigating police
officers assaulted four persons, kept them under wrongful confinement, stripped naked one of
them and kept him hanging from a tree. As a result of this ill-treatment two of the persons made
false confessional statements. When the police officers were charge-sheeted for offences under
Sections 330, 342, 343, 348 IPC, it was contended by them that the acts were done under colour or
in excess of their duty. Overruling that contention, the Supreme Court in State of Maharashtra v*
Atma Ram®* observed:

The provisions of Sections 161 and 163 of the Criminal Procedure Code emphasize the fact that

a police officer is prohibited from beating or confining persons with a view to induce them to

make statements. In view of the statutory prohibition it cannot, possibly, be said that the acts

complained of, in this case, are acts done by the respondents [the police officers] under the
colour of their duty or authority. In our opinion, there is no connection, in this case, between
the acts complained of and the office of the respondents [the police officers] and the duties
and obligations imposed on them by law. On the other hand, the alleged acts fall completely
outside the scope of the duties of the respondents [the police officers].”
The law is well-settled that when the facts alleged in the complaint petition disclose primarily an
offence to prosecute to which a sanction is necessary, it would not be open to the prosecutor to
evade the requirement of sanction by any camouflage or device so as to prosecute the offender
under some other section of law not requiring a sanction® It is also well- settled that when a
person commits several offences in the course of the same transaction and if the more serious
offence requires a previous sanction or a special complaint, it would not be open to the
prosecution to ignore the serious charge and prosecute the offender for the less serious charges

. . . . . . 6
which do not require a special complaint or previous sanction.”

5ﬂZ, K.
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The section does not prescribe any particular form of sanction, but courts usually insist on being satisfied that the sanctioning authority has
applied its mind to the facts of the case before granting sanction, and that the sanction is not arbitrary.” It is well-settled that the act of granting sanction
is of an executive nature and not a judicial act. It is further well-settled that the satisfaction which the sanctioning authority must have before according
sanction is of a subjective character and not of an objective nature.”® Also there is no need for any hearing before sanction is accorded to prosecute a public
servant.” The sanction need not specify the offences as precisely as a charge, and the omission to mention a particular section of the law does not seem to
preclude the prosecution from proving the relevant facts.*

The question of sanction under Section 197 can be raised and considered at any stage of the proceedings. In considering the question whether or
not sanction for prosecution is required, it is not necessary for the court to confine itself to the allegations in the complaint and it can take into account all
the materials on record at the time when the question is raised and falls for consideration.® Even during an inquiry under Section 202 the plea of sanction
under Section 197 can be raised by an accused person.” In fact there should not be any bar for the accused producing the relevant documents and materials
which will be ipso facto admissible for adjudication of the question as to whether in fact Section 197 has any application in the case in hand.”*

There are two requirements before a public servant engaged in the maintenance of public order is prosecuted for use of excessive force while
discharging duties:

(i) He cannot be prosecuted without obtaining sanction to prosecute under Section 132;

(ii) No court can take cognizance of the offence in the absence of previous sanction under Section 197.

57. See, 415t Report, p. 119, para. 15.122; see also, Gokal Cband
Dw
ark

58. D.S. Bhandariv. State of Rajasthan, 1974 Cri 1J u30, u33 (Raj);
Rarasnath v. State, (1962} 2 Cri Lj 326: AIR 1962 Bom 205.

59. T.M.Jacobv. State of Kerala, 1999 Cri Lj 3609 (Ker).

60. | Phl”lps v. State, 1956 Cri L] 213: AIR 1957 Cal z;;]ehangir
Camav. Emperor, (1927) 28 Cri Lj 1012: AIR 1927 Bom 501, 503.

61.  B.Sahav.M.. Kochar, (1979) 4 SCC Iyy.' 1979 SCC (Cri) 939,
944:
1979

62. Madan Singh v. RR. Basuk; 198 Cri Lj 1203, 1205 (Pat).

63. Suresh Kumar Bhikamchand Jainv. Pandey Ajay Bhushan, (1998)
15CC 205: 1998 SCC (Cri) x.
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Both these requirements are to be met before a public servant is proceeded against.**

Obtaining of government's sanction is a condition precedent for a successful prosecution of a public servant under Section 197 CrPC when the
provision is attracted to situation presented in the case. Whether sanction is necessary or not has to be decided from stage to stage of the proceeding. In
other words, the question may arise necessarily not at the inception but even at a subsequent stage.”

If a public servant has been proceeded against without obtaining valid sanction Section 465 may be invoked to cure the irregularity. Section 465
expressly lays down, inter alia, that any error or irregularity in any sanction for the prosecution shall not be a ground for reversing an order of conviction by
the appellate court unless in the opinion of that court a failure of justice has been occasioned thereby.*****

7) Prosecution Of members Of armed fOrCES.flt has been provided that no court shall take cognizance of any offence alleged to
have been committed by any member of the armed forces of the Union while acting or purporting to act in the discharge of his official duty, except with
the previous sanction of the Central Government. [S. 197(2,)]

Further the State Government may by notification direct that the above rule shall apply to such class or category of the members of the forces charged
with the maintenance of public order as may be specified therein, wherever they may be serving, and thereupon the rule will apply as if for the expression
“Central Government” occurring therein the expression “State Government” were substituted. [S. 197(3)]

The expression “Armed Forces of the Union” as occurring in Section 197(a) is not defined. The expression “armed forces” has been defined in Section
132(3)") as meaning the military, naval and air forces, operating as land forces and as including any other armed forces of the Union so operating. That
definition, however, is limited in its application, by the express language of that clause itself, to the interpretation of Sections 129 to 132 CrPC. In this
situation and in view of Entry 2 in List 1 of the 7th Schedule to the Constitution, the expression must be given its ordinary meaning which would certainly
not be limited to the inclusion of only the military, naval and air forces of the Union. Accordingly and in view of Section 3, Central Reserve Police Force

Act, 1949, it has been held that the CRPF squarely falls within the expression “Armed Forces of the Union” as used in Section 197(a).”’

64. Ram Kumarv. State of Haryana, (1987) 1 5CC 476: 1987 SCC

65. Om
66.
67.
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When a member of the armed forces of the Union or the State is deputed for the protection of public property in a State or for other such
purposes, it may happen that one or more persons may do or attempt to do something in regard to which such member may be called upon to take action in
good faith. Such action may expose him to the possibility of being arrested and prosecuted by the police. To meet such or similar situations, a qualified
protection has been given to such member by requiring the previous sanction of the Central Government or the State Government as the case may be, for
taking cognizance against any such member.”

The implications of any omission, error, or irregularity in obtaining sanction have been discussed earlier in the light of Section 465 in para. 10.5
(4-A). That discussion is equally applicable here and need not be repeated all over again.

8) Prosecution fOl‘ oﬁences against marriage.fsection 198(1) provides that no court shall take cognizance of an offence
punishable under Chapter XX IPC except upon a complaint by some person aggrieved by the offence.

Chapter XX IPC contains six offences relating to marriage. They are:

(/} deceitful cohabitation by man; [S. 493]
{») bigamy; [S. 494]
{Hi) bigamy with concealment of former marriage; [S. 495]
(iv) fraudulently going through marriage ceremony without lawful marriage; [S. 496]
{V) adultery; [S. 497] and
(in) enticing, etc. a married woman. [S. 498] The rule contained in the above Section 198(1) applies also to the abetment of or attempt to commit
any of the offences referred to therein. [S. 198(7)]
The object of Section 198(1) is to prevent strangers from interfering in family life when the aggrieved family members themselves are unwilling to agitate
against any alleged wrong. If power is given to persons other than the aggrieved to initiate criminal proceedings in respect of any of the abovesaid offences,
there is considerable risk of mischievous intrusion and interference by busy bo dies in private family life.

In order to determine whether a person is aggrieved by any such offence or not, the nature of the offence and the circumstances of the case will
have to be taken into account.”**” A person who is not directly affected or injured by the offence but who alleges only a fanciful or sentimental grievance is
not a person aggrieved for the purposes of the section. A petition by the father of second wife of the person accused of bigamy was rejected by the Supreme

Court/°®%™

68.  Note on els. 485-486.

69. Surajmalv. Ramnath, (192.7) 28 Cri L] 996: AIR 1928 Nag 58.
70.  Mani&b Das v. State OfU.P., (z006) 6 SCC 536: (2006} 3 SCC (Cri) 13.
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In respect of the offences of adultery [S. 497 IPC] and enticing etc. a married woman, [S. 498 IPC] it has been specifically provided by Section 198(2}
that no person other than the husband of the woman shall be deemed to be aggrieved.” However, the sub-section further provides that in the absence of the
husband, some person who had care of the woman on his behalf at the time of the commission of such offence may, with the leave of the court, make a
complaint on his behalf.

Section 198 further provides that certain persons specified below may make a complaint in respect of any such offences in the following exceptional or
special circumstances:

{(1) ‘Where the aggrieved person is under the age of 18 years, or is an idiot or a lunatic, or is from sickness, or infirmity unable to make a complaint, or
is a woman who, according to the local customs and manners, ought not to be compelled to appear in public, some other person may, with leave of the
court, make a complaint on his or her behalf. [S. 198(1}, proviso {a)]

In order to safeguard the rights of the legally appointed guardians in such situations, it has been provided that when in such a case the complaint is
sought to be made on behalf of a person under the age of 18 years or on behalf of a lunatic by a person who has not been appointed or declared by a
competent authority to be the guardian of the person of the minor or lunatic, and the court is satisfied that there is a guardian so appointed or declared, the
court shall, before granting the application for leave, cause notice to be given to such guardian and give him a reasonable opportunity of being heard. [S.
198(3)]

(b) Where the aggrieved person is the husband and he is serving in any of the Armed Forces of the Union under conditions which are certified by his
commanding officer as precluding him from obtaining leave of absence to enable him to make a complaint in person, some other person authorised as
mentioned below, may make a complaint on his behalf. [S. 198(1}, proviso (b)]

The abovesaid authorisation l) shall be in writing, it) shall be signed or otherwise attested by the husband, H 1) shall contain a statement to the effect
that he has been informed of the allegations upon which the complaint is to be founded, iV) shall be countersigned by his commanding officer, and V) shall
be accompanied by a certificate signed by that officer to the effect that leave of absence for the purpose of making a complaint in person cannot for the time
being be granted to the husband. [S. 198(4)] It is further provided that any document purporting to be such an authorisation and complying with the

provisions of Section 198(4) as mentioned heretofore, and any document purporting to be a certificate required by

71.v. Kevatbiv. Union of India, {1988) x SCC 72.: 1988 SCC (Cri) 308: 1988 Cri Lj gx1.
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that sub-section as abovementioned shall, unless the contrary is proved, be presumed to be genuine and shall be received in evidence. [S. 198(5)]

(c) Where the person aggrieved by an offence punishable under Section 494 or Section 495 IPC (bigamy) is the wife, complaint may be made on her
behalf by her father, mother, brother, sister, son or daughter or by her father’s or mother’s brother or sister, or, with the leave of the court, by any other
person related to her by blood, marriage or adoption. [S. 198(1) proviso (c)]

Considering the existing social conditions and the economic dependence of women, it would appear difficult for a wife to lodge a complaint against
her husband for bigamy. The above provision will prove useful in prosecuting persons alleged to have contracted bigamous marriages without much risk
of intrusion of strangers in the private life of the family.”

In cases falling under proviso (a) or proviso (c) to Section 198(1) where a person can make a complaint on behalf of the aggrieved person only with
the leave of the court, such leave cannot be presumed or implied from the mere fact that the court has taken cognizance on the basis of such a complaint.
To hold that as the court took cognizance of the said offences it can be implied or presumed that the leave required under Section 198 was granted by it
would be to render the provisions of Section 198 nugatory and ineffective, and the salutary object of the requirement of the leave under Section 198 would
be frustrated and liable to be misused by interested persons.”

(9) Prosecution Of husband for rape.—No court shall take cognizance of an offence under Section 376 of the IPC (rape), where
such offence consists of sexual intercourse by a man with his own wife, the wife being under 15 years of age, if more than one year has elapsed from the
date of the commission of the offence. [S. 198(6)]

The offence referred to in the section is non-cognizable. But the provision does not put any restriction as to the person who can file a complaint.
The complainant may or may not be an aggrieved person. The provision only puts a time-limit on the taking of cognizance of any such offence. It would
have been appropriate if this provision had been included in Chapter XXXVI IPC dealing with “Limitation for taking cognizance of certain offences”.

The object of the provision is obvious. The belated prosecution of the husband does not appear to be in the interest of any person, and would prove

detrimental to the subsequent normal family life, and as such would serve hardly any purpose.

72. Mahendra Kumar Jain v. State o f U . P .,1988 Cri Lj 544 (Ail).

73. ]Ogendra Maila v, Khira Dei, 1980 Cri LJ 634, 635 (Ori). Also
see, A. Subasb Babu v. State OfA. ?., {2.01) 7SCC 616: (zoir) 3
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{io) Prosecution of husband or his relative for cruelty to wife of the
husband.—The Criminal Law {Second Amendment) Act, 1983 (No. 46
0f 1983) has put some restrictions on the taking of cognizance of offence
under Section 498-A IPC by enacting Section 198-A as follows:
198-A. No Court shall take cognizance of an offence punishable under
Section 498-A of the Indian Penal Code (45 of i860) except upon a
police
report of facts which constitute such offence or upon a complaint
made by the
person aggrieved by the offence or by her father, mother, brother,

Prosecution  of
offences  under
Section 498-A of

sister or by
her father’s or mother’s brother or sister or with the leave of the
Court, by any
other person related to her by blood, marriage or adoption.
This indicates the legislature’s concern for avoiding the possibility of
innocent persons being harassed by unscrupulous persons.”
Cognizance of offence The same concern is seen reflected in the new provision which has now
been inserted as Section 198-B:
108-B.no court shall take cognizance of an offence punishable under
Section 376-B of the Indian Penal Code (45 of i860} where the persons
are in
a marital relationship, except upon prima facie satisfaction of the facts
which
constitute the offence upon a complaint having been filed or made by
the wife
against the husband.”
(11) Prosecution for defamation.—Section 199(1) provides that no
court shall take cognizance of an offence punishable under Chapter XXI
IPC except upon a complaint made by some person aggrieved by the

offence.
The offences contained in Chapter XXI IPC relate to

(i) defamation; [Ss. 499-500]
(i) printing or engraving of defamatory matter; [S. 501] and
(Hi) sale of printed substance containing defamatory matter. [S. 50a]
Whether a person is aggrieved or not depends upon the nature of the
offence and the circumstances of the case.”” It is a question of fact depend-
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aggrieved person where the wife has been defamed.””* The father-in-law with whom the daughter-in-law is living might be the aggrieved person when
the daughter-in-law has been defamed.”*

The section recognises two exceptions to the abovementioned rule contained in Section 199(1}. They are as follows:

{a} Where the aggrieved person is under the age of 18 years, or is an idiot or a lunatic, or is from sickness or infirmity unable to make a complaint,
or is a woman who according to the local customs and manners ought not to be compelled to appear in public, some other person may,
with the leave of the court, make a complaint on his or her behalf. [S. 199(1) proviso]

(1b) When any such offence as mentioned above in Section 199(1} is alleged to have been committed against a person who, at the time of such
commission, is the President or Vice-President of India, the Governor of a State, the Administrator of a Union territory, or a Minister of the
Union or of a State or of a Union territory, or any other public servant employed in connection with the affairs of the Union or of a State, in
respect of his conduct in the discharge of his public functions, a Court of Session may take cognizance of such offence, without the accused
being committed to it, upon a complaint in writing made by the Public Prosecutor. [S.199(2.)]

In John Thomas v. K. Jagadeesan®

, the collocation of the words “by some persons aggrieved” in Section 199(1} CrPC was held to indicate that
the complainant need not necessarily be the defamed person himself. Whether the complainant has reason to feel hurt on account of the publication is a
matter to be determined by the court depending upon the facts of each case. If a company is described as engaging itself in nefarious activities its impact
would certainly fall on every director of the company and hence he can legitimately feel the pinch of it. Similarly, if a firm is described in a publication as
carrying on offensive trade, every working partner of the firm can reasonably be expected to feel aggrieved by it.

Every such complaint referred to above shall set forth the facts which constitute the offence alleged, the nature of such offence, and such other
particulars as are reasonably sufficient to give notice to the accused of the offence alleged to have been committed by him. [S. 199(3)]

The complaint can be made only with the previous sanction

(/) of the State Government, in the case of a person who is or has been the Governor of that State or Minister of that Government, or in

8

79. jokbzi 8/. State- 9.931} 52. Cri LT ng1: AIR 1931 All
80. {2001} 6 SCC 30.
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the case of any other public servant employed in connection with the affairs of the State;

(ll) of the Central Government in any other case. [S. 199(4)]

The Court of Session may take cognizance of any such offence as mentioned above only if the complaint is made within six months from the date on
which the offence is alleged to have been committed. [S. 199(5)] This does not prescribe a period of limitation, but lays down a condition precedent to the
institution of prosecution by Public Prosecutor.”

The above provision which permits a Court of Session to take cognizance of the offence of defamation committed in respect of certain dignitaries
and public servants is not in substitution of the normal procedure for taking cognizance of such offence on the complaint of the aggrieved person. The
right of the aggrieved person to make a complaint in respect of such offence before a Magistrate having jurisdiction remains unaffected, and so too
remains unaffected the power of such Magistrate to take cognizance of the offence upon such complaint. [S. 199(6}]

The primary object behind this special provision contained in Section 199(2.}, (s}, {4}, (s}, above is to provide a machinery enabling the government
to step in to maintain confidence in the purity of administration when high dignitaries and other public servants are wrongly defamed.” The section
brings in the Public Prosecutor, who is expected to make the complaint with the government’s approval and to conduct the trial before the Court of
Session. It puts the whole weight of the government against the accused, in what would otherwise have been a private litigation between the accused and
the public servant. This intervention of the State can be justified only on the ground that the Government has an interest in protecting its reputation
when it is likely to be tarnished if an attack on its officers goes unchallenged, or, in other words, the defamation besides causing harm to the individual
has caused appreciable injury to the State.” It may not be always expedient for the defamed dignitary or a public servant to make a complaint himself
because of the duties of his office or because of the distance from the place of publication of the defamatory matter; in such situations it is convenient to
have a complaint filed through the Public Prosecutor under this section.

Under Section 199(2.) it is not enough if a person aggrieved by commission of any offence included in Chapter XXIIPC is a public servant. He must

also establish that he is a public servant employed in connection with the affairs of the State. Section 199(2} being a special provision intended

81

N

82.  4ist Report,

83. Ibid, para.



https://t.me/LawCollegeNotes_Stuffs

Limitations on the Power to Take Cognizance 259

to protect the high dignitaries and other public servants employed in connection with the affairs of the Union or a State, the conditions laid down therein
for invoking the protection must be strictly fulfilled. The satisfaction of the requirements contained in Section 199(2) should be with reference to the
position which the public servant at the relevant time of the commission of the offence alleged by him occupied.*

It is well-settled that the burden of proving that a requisite and valid sanction has been accorded rests on the prosecution, and such burden
involves proof that the sanctioning authority has given the sanction with reference to the facts on which the proposed prosecution is to be based, facts
which may appear on the face of the sanction or may be proved by extraneous evidence.” However, it may be noted that in view of the special provision
made in Section 465* (which was not there in the earlier Code of 1898) any error or irregularity in any sanction for the prosecution will not vitiate the
outcome of the trial, unless such error or irregularity has in fact occasioned a failure of justice.”” It may, however, be noted that under Section 465 the
omission to obtain sanction for the prosecution is not a defect curable under that section.® Therefore, the decisions under the old Code should be relied

on with care and caution and the new provision contained in Section 465 should not be lost sight of while considering such decisions.

TABLE 8: Cognizance of Offences

By whom
(<t) Magistrate of First Class [S. 190]

(f>) Magistrate of Second Class, if specially
empowered, in respect of offences triable
by him [s. 190]

W Court of Session only in respect of
J _r___ afe .ft r_1. Jr_.-ri--

When (IT) upon receiving a complaint [S. 190]

(-b) upon a police report [S. 190]
(c) upon information received from other

source or on Magistrate's own knowledge

Limitations

Mo cognizance in respect of except

K‘

offences

invotving rnntempt °f 1**'ul on the written complaint of the concerned *uth°rity *' puHfc

serva

'nt '**. '7°88 public servant [S. 195]

8+. s.Dasaratharami Reddi v.A.H. Dara, wso cri 1 377 (AP).

8s. Pachballoor Noobu v. Public Prosecutor, 1975 Cri Lj 1304 (Ker); see also,
Gokulcband EDwarkadas Morarka v.r., {1948} 49 Cri LJ 261, 2.63: {1947-48) 75 IA
30: {1948} 61 tw 257: AIR 1948 PC 82; State of Rajasthan v. Tarachand fain, {1974)
3 SCC 72:1973 SCC (Cri) 774: 1973 Cri Lj 1396.

86.  For the text of S. 465, SE€ SUPIQ, para. 7.9.

87, State of Orissa v. Mrutunjaya Panda, 9o8) > SCC 414: 1998 SCC (Cri) 644.

ss. Alfredo Gonsalves v. State, 1980 Cri LJ 51, 513 (JCC Goa).
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{contd.)

@)
G

£

(5

offences against public justice [Ss. 193-96,199, 200,205 -211
offences relating to documents produced in court [Ss.
4°347"47547°"9

offences against State etc. [Ss. 121 -30,153-A, 153-8,295-A,
505 IPCj

offences of criminal conspiracy to commit an offence
punishable with less than two years' imprisonment [S.

120-BIPC]

(6} offences committed by judge or public servants acting in the

7

8)
(9)

discharge of their official duties
offences committed by the members of the armed forces

acting in the discharge of official duties
offences against marriage [Ss. 493-98 IPC]

rape by husband against his minor

on the written complaint of the concerned court [S. 195]

on the written complaint of the court concerned [S. 195]

with the previous sanction of the appropriate government or, in certain cases,
of the District Magistrate [S, 196] with the written consent of the State

Government or the District Magistrate [S.196]

with the previous sanction of the appropriate

on a complaint of the person aggrieved [S. 198] when the complaint is filed

within one year [S. 198(6)]
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Chapter 11

Commencement of Proceedings

Before Magistrates

Scope of the chapter

The preceding Chapter 10 dealt with the circumstances in which Magistrates could take cognizance of the offences. Cognizance of an offence by a Magistrate
implies that the Magistrate has applied his mind to the offence alleged in the complaint or police report with a view to take further proceedings necessary for
the trial of the accused person. The present chapter deals with the proceedings which follow the taking of the “cognizance” by the Magistrate and which are
preparatory to the trial of the case. Sections zoo to 203 would be found useful for weeding out false, frivolous and vexatious complaints aimed at harassing the
accused person.
Everyday experience of the courts shows that many complaints are ill founded, and it is
necessary therefore that they should at the very start be carefully considered and those which
are not on their face convincing should be subjected to further scrutiny so that only in
substantial cases should the court summon the accused person.'
It must be remembered that an order summoning a person to appear in a court of law to answer a criminal charge entails serious consequences. It has the
effect of abridging the liberty of a citizen which is held so precious and sacred in our Republic. Such an order must not be passed unless it has behind it the

sanction of law. With this end in view Sections 200 to 203 have been enacted. Their scope is to distinguish unfounded from genuine

1. See, qist Report, p. 132, para. X6.Z.

111
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11.2

cases so as to root them out at the very outset without calling upon the party complained
against.”

The weeding-out operation envisaged by Sections zoo to 203 is exclusively applicable in cases
where the cognizance is taken on a complaint. For obvious reasons such special procedure is not
needed in cases where cognizance has been taken on a police report. Section 204 mentions the
conditions in winch the Magistrate may issue a summons or a warrant for the purpose of
securing the attendance of the accused at the time of trial. Section 205 empowers the Magistrate
to dispense with the personal attendance of the accused in deserving cases. Section 206 requires
a Magistrate to issue a special summons in cases of petty offences so as to enable the accused, if
he so desires, to send the pleading of guilty to the Magistrate and to remit the amount of fine
mentioned in the summons without the necessity of personally appearing before the Magistrate.
Sections 207 to 208 provide for the supply to the accused person of copies of documents like the
police report, statements recorded by the police during investigation etc., so that the accused is
enabled to know adequately and in time the alleged charges against him and the evidence the
prosecution intends to give against him at his trial. Section 209 prescribes the procedure to be
followed by the Magistrate when the offence is exclusively triable by a Court of Session. Section
210 provides for the procedure to be followed when there is a complaint case and a police

investigation in respect of the same offence. The following paragraphs deal with these matters.

Scrutiny of the complaint before issue of process

(@) Examination of complainant.—Section 200 provides that a Magistrate taking cognizance
of an offence on a complaint shall examine upon oath the complainant and the witnesses
present, if any, and that the substance of such examination shall be reduced to writing and shall
be signed by the complainant and the witnesses, and also by the Magistrate.

According to the definition given in Section 2(d)? a complaint can be oral or in writing and
there is nothing in that definition which may even impliedly mean that the complaint must be
made to the Magistrate person- ally.* Nor does Section 200 or any other section require the
complainant to present a written complaint personally to the Magistrate.” Therefore, a complaint
sent by post is valid and cognizance can be taken on such a complaint also.

However, whether the complaint is in writing or otherwise, the section [S. 200] makes it

obligatory to examine the complainant on oath.

Gopi Nath & Sons v. State ofH.P1981 Cri Lj 175, 179 (HP).
. For rhe definition of “complaint” see supra, para. zo.i.
. Statev. S.D. Gupta, 1973 Cri Lj 999, 1002 (AH).
ibid.
. P.N.S. Ayerv. K.j. Nathan, (1948) 49 Cri L] 554: AIR 1948 Mad 424; Abhoy
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The object of such examination is to ascertain whether there is a prima facie case against the person accused of the offence in the complaint, and to prevent
the issue of process on a complaint which is either false or vexatious or intended only to harass such a person.” The provisions of Section zoo are not a mere
formality, but have been intended by the legislature to be given effect to for the protection of the accused persons against unwarranted complaints.® The
provisions are undoubtedly mandatory and not discretionary.’ The section requires the Magistrate to examine the complainant and the witnesses present.
This duty being imperative, the Magistrate should ask the complainant whether any witnesses are present. If there are no such witnesses present, the
Magistrate should also record this fact in the order-sheet." It has also been stated that a list of witnesses is insisted upon to help the accused.” However, the
nonmention of the presence or otherwise of the witnesses of the complainant would not by itself vitiate the proceedings under Section zoo."”

The examination of the complainant on oath is not a mere formality and the dismissal of a complaint without such examination is illegal.” A
statement on oath falls in a distinct category and cannot be equated with a statement which may be made without taking oath. The legislative object in
requiring the statement on oath cannot be allowed to be superseded by the provisions of Section 465." However, it is not necessary that the Magistrate
taking cognizance must invariably examine the witnesses named in the petition of complaint.” Nor is it necessary for the Magistrate to record reasons for

summoning.” If after examining the complainant on oath and after finding prima facie case against the

Bangshadhar Mitra. (1949} 49 Cri 1] 647: AIR 1949 Cal 58.
7. Nirmaljit Singh Ho onv. State of W.B., (1973) 3 SCC 753: 1973 SCC {Cri) 521, 520; Brahmanand Goyalv. N.C.
Chakraborty, 1974 Cri L] 1079, 1081 (Cal); see also, Nina Nargis Devaudv. Farida G. D€V€Ch(1, 1991 Cri L] 2694
(Kant).
8. MacCulloch v. State, 1974 Cri L] 182 (Cal); Brahmanand Goyal v. N.C. Chakraborty,
1974 Cri Lj 1079 (Cal}:/.N. Mitra v. State, 1974 Cri Lj 1441, 1445 (Cal); Nemichand v.
State ofKarnataka, 1980 Cri Lj 751, 753 (Kant).
9. MacCullochv. State, 1974 Cri L] 182 (Cal); PS. Ramaswami Nadarv. R.
Viswanathan, 1957 Cri Lj 673 (Mad).
10. Brahmanand Goyalv. N.C. Chakraborty, 1974 Cri Lj 1079, 1081 (Cal); PS.
Ramasujami Nadarv. R. Viswanathan, 1957 Cri Lj 673 (Mad).
11. F.A. Ponchav. M. Meherjee, 1995 Cri Lj 352 (Mad).
12. Nemichand v. State ofKarnataka, 1980 Cri L] 751, 754-55 (Kant); also see. Bairo
Prasad v, Laxmihhai, 1991 Cri 1 2535 (MP): Dinahandhu Das v. Batakrushna Das,
1901 Cri Lj
13. Ramaswami Iyengar, Te, (1922) 23 Cri L] 601: AIR 1922 Mad 443; P.N.S. Ayer V. Kf
Nathan, (1948) 49 Cri L] 554: AIR 1948 Mad 424; Ningappa Rayappa, re, ILR 48 Bom 360; (1924) 25 Cri Lj 960; See
also, observations in Charan Rout v. Prafulla Kumar Mangaraj, 3997 Cri Lj 1010 (Ori).
14. BS. Vohrav. Risal Singh, 1974 Cri L] 177 (Del). For the text of S. 465, See SUpra, para. -7.9.
15.  Ramesh Kumarv. Raghubans Mani, 1977 Cri Lj 463 (Pat); see also, Kochu
Mohammed v. State of Kerala, 1977 Cri Lj 1867 (Ker); see also, Charan Rout v. Prafulla Kumar Mangaraj,
1997 Cri Lj 1010 (Ori).
16. Hatia Swain v. Chinta?nam Mishra, 1990 Cri Lj 47 (Ori).
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accused, process is issued to the accused, then simply because the witnesses “if any” were not examined by the Magistrate would not vitiate the proceedings
under Section 200. It has been held that an accused cannot get a Magistrate's order issuing process set aside, on the ground that the Magistrate’s
examination of the complainant and his witnesses was improper.” In some cases, the non-examination or improper examination has been held to be an
irregularity not vitiating the proceedings in the absence of failure of justice or prejudice to the accused.” It has also been held that the non-examination

may prejudice the complainant and not the accused person.”

Section 200 further provides, by way of exception to the ab di

tioned rule r the examination of the complainant and the witnesses,
that when the complaint is in writing, the Magistrate need not examine the complainant and witnesses
(2) if a public servant, acting or purporting to act in the discharge of his official duties, or a court has made the complaint, [proviso (11) to S. 200]
The object of this exception is to obviate the inconvenience which might be caused to a judge or public servant making a written complaint under
Section 195™ read with Section 340.™ It pertains both to the statutory duty to make the complaint and equally to the nature of the incident and the
offence against the public servant.™ l}I) if the Magistrate makes over the case for inquiry or trial to another Magistrate under Section ipa.” Further, it
has been provided that if the Magistrate makes over the case to another Magistrate under Section 192 after examining the complainant and the
witnesses, the latter Magistrate need not re-examine them, [proviso (b) to S. 200] The result is, in case of a written complaint, only one examination
of the complainant and of the witnesses will be considered adequate compliance with the rule.
Where a report submitted by a Station House Officer cannot be treated as a police report under Section 173 of the Code, under certain circumstances, it
could be treated as a complaint as defined in Section 2(d) and coming within the scope of Section igo(i){#). In such a case the Station House Officer

submits the complaint or the report not in his private capacity but

17. Duruasav. Chandrakala, 1994 Cri 1j 3765 (Kant).

8. Begum Raiv. State, (1952.) 53 Cri Lj 473: AIR 1952 Pat 154; Apt Samal v. Bisi Mallik,
1953 Cri L 655: AIR 1953 Ori 83; Bharat Kishore Lai v. Judbistir Modak, (1920} 30 Cri
1J 1056: AIR 1929 Pat 473 (FB); S,M,]aﬁw v. State, 1955 Cri L] 767: AIR Toss

19. Subramania Achari, re, 1955 Cri L] 314: AIR 1955 Mad 129.

20.  For the contents of S. 195, See SUPTQ, para.10.5(2) and {3).

21, For the text of S. 340, S€e SUPTa, para. 10.5(2).

22.  Ramdhani Sao v. State ofBihar, 1987 Cri Lj 1428 (Pat).

23.  For the contents of S. 192, S€€ SUPTd, para. 10.3(h) and (c).
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in his capacity as a police officer. His examination is not necessary under Section 200 and cognizance can be taken without such examination by virtue of
the proviso {(1) to Section 200 as mentioned above.™

It has been ruled that Magistrate can take cognizance of an offence without passing a speaking order. The Magistrate’s reliance on the statement of
the complaint to the police given in connection with an earlier complaint was held proper.”

Even in respect of a complaint made by a public servant acting or purporting to act in the discharge of his official duties or in respect of a complaint
made by a court, though it is not obligatory for the Magistrate to examine the complainant and the witnesses present if any, there is no bar for the
Magistrate to make such examination of the complainant and the witnesses if it considers it necessary to do so. In fact in appropriate cases he must do so.*

If the complaint is made to a Magistrate who is not competent to take cognizance of the offence, he shall

{/) if the complaint is in writing, return it for presentation to the proper court with an endorsement to that effect.
(U) if the complaint is not in writing, direct the complainant to the proper court.” [S. 201]

[b)  Inquiry or investigation for further scrutiny of the complaint.—Any Magistrate, on receipt of a complaint of an offence
which he is authorised to take cognizance or which had been made over to him under Section 192, may, if he thinks fit, postpone the issue of process
against the accused, and either inquire into the case himself or direct an investigation to be made by a police officer or by such other person as he thinks fit
for the purpose of deciding whether or not there is sufficient ground for proceeding. However, no such direction for investigation shall be made
i) where it appears to the Magistrate that the offence complained of is triable exclusively by the Court of Session; or U) where the complaint has been
made by a person other than a court, unless the complainant and the witnesses present (if any) have been examined on oath under Section 200 {supra).
[S. 202(1)] The words “and shall”, in a case where the accused is residing at a place beyond the area in which he exercises his jurisdiction came to be added
to Section 202 enabling the Magistrate to postpone the issue of process if the accused resides beyond his jurisdiction.™ It has been further provided that if

such an investigation is to be made by a person other than a police officer, that person shall have for the purposes of the

24. Maniyeri Madhavan v. State of Kerala, 1981 cri 1) 569, 570 (Ker).
25. Jagdish Ram v. State of Rajasthan” 1so cri 1j 745 (Raj).

6. Gopi Nath & Sons v. State of H.P., 181 cri 1j 175, 180 (HP).

27. Rakesh v. State of Rajasthan. 1987 cri 1) 1342 (Raj),

28, DIS. by the Code of Criminal Procedure (Amendment) Act, 2005 (w.e.f.
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investigation ai! the powers conferred by the Code on an officer in charge of a police station except the power to arrest without warrant. [S. 202.(3)]

In view of sub-section (3), the reference to a Magistrate in Section 202 has to be construed as reference to a judicial Magistrate. There does not appear
to be any bar in directing an investigation to be made by an Executive Magistrate under Section 202(1). According to that section the collection of evidence
can be made by a police officer or by any other person who is thought fit and is authorised by a Judicial Magistrate in that behalf.”

The object of Section 202 is to enable the Magistrate to form an opinion as to whether the process should be issued or not, and to remove from his
mind hesitation that he may have felt upon the mere perusal of the complaint and the consideration of the complainant’s evidence on oath. What the
Magistrate has to see is whether there is an evidence in support of the allegations made in the complaint, and not whether the evidence is sufficient to
warrant a conviction.” It may be noted that the words “if he thinks fit” give full discretion to direct investigation or to decide to make an inquiry. The
discretion, however, would be exercised judicially. Where the complainant is not able to trace the persons alleged to have committed a non-cognizable
offence, the Magistrate is bound to cause an investigation by the police.”

The main object of the investigation directed under this section is to help the Magistrate in making a decision as to the issue of process. The
investigation or inquiry need not be thorough and exhaustive.”* As mentioned earlier, no investigation is to be directed if the offence is exclusively triable
by the Court of Session. Probably this restriction might indirectly achieve the objective of having an inquiry made by the Magistrate himself. Further, in a
case where the complaint has not been made by a court, no investigation is to be directed unless the complainant and his witnesses have been examined on

oath. Directing an investigation before such examination will vitiate the proceedings and shall not be curable by Section 465.%

29. Ramprabesb Rat v. Bisbnu Mandal, 1981 Cri1j 139 (Par).

30. Chandra Deo Singh v. Prokash Chandra Bose, {1963} 2 Cri 1] 397: AIR 1963 SC 1430;
Vadilal Vanchalw Dattatraya Dulaji Ghadigaonkar, ig6o Cri 1J 1499: AIR ig60
SC m13; Balraj Khanna v. Moti Ram, {1971) 3 SCC 399: 1971 SCC {Cri) 647; Hagaunua v.
VS. Konjalgi, (1976} 3 SCC 736: 1976 SCC (Cri) 507, 51: 1976 Cri LJ 1533.

31. Sevantilal Shahv. State oqujarat, 1969 Cri Lj 63: AIR 1969 Guj 14.

32. Markandey Rai v. Sheo Kumar Thakur, {961} * Cri 1j 417: AIR 1961 Par 12,0;
Permanand Brahmachariv. Emperor, (192.9) 30 Cri Lj 554: AIR 1930 Pat 30; Emperor
v. Einan, {1932) 33 Cri Lj 72: AIR 1931 Bom 524.

33, Subramanla Achari, re, 1955 Cri 1j s514: AR 1955 Mad 120; B hag wan Das v.
Emperor, AlIR 1935 All 745; Ningappa Rayappa, re, ILR 48 Bom 360: (1924} 25 Cri Lj 960;
]i[ Singh V. Ayllb Khan, (1942) 43 Cri Lj 803: AIR 1942 Pesh 61; See however contra, Api
Samal v. Bisi Mallik, 1953 Cri Lj 655: AIR 1953 Ori 83. For the text of S.
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If the Magistrate decides to inquire into the case himself, he has the discretion to take, or not to take, evidence of witnesses on oath. However, if the
offence complained of appears to be one exclusively triable by the Court of Session, the Magistrate is required to call upon the complainant to produce all
his witnesses and to examine them on oath. [S. 2.02(2)] The idea appears to be that in cases of offences exclusively triable by the Court of Session, the
inquiry should be rather broad-based, while in other cases the nature of the inquiry is left to the discretion of the Magistrate. The broad-based inquiry by
the Magistrate, as mentioned above, becomes necessary only in those cases where the Magistrate after examining the complainant and his witnesses
(present) is not able to make up his mind as to whether he should dismiss the complaint or whether he should proceed to issue process upon the
complaint.* Where the case is one triable exclusively by a Court of Session under the proviso to Section 202(2), it is dearly and unambiguously mandatory
on the part of the Magistrate to call upon the complainant to produce all his witnesses and examine them on oath.” The word used is “all” and “all” does
not mean “some”. The examination of witnesses is not a mere formality. The provision has been enacted so that the accused has full information about the
allegations about him and to enable him to prepare for his defence. In a private complaint unless the witnesses are examined as contemplated by Section
202(2) the accused will not be in a position to point out any contradictions when they give evidence in the Court of Session.”

The complainant need not remain present in court during such inquiry. There is no provision in the Code to compel the complainant to be present
when the inquiry under Section 202 is conducted, especially when the complainant has been already examined on oath. Dismissal of the complaint in such
a situation would be illegal.”

It is unnecessary and even unfair procedure to issue notice to the accused person to attend the inquiry. Such a procedure is entirely unwarranted by

the Code. The whole scheme is that the accused person does not come in the picture unless and until process is issued.” If the accused

34. B, Lakshmanna v. 5. Narasappa, 174 crilj 1.7 (AP); see also, State v. Kastu
Babers, 1975 ri Lj u78, 179 (Ori).

35. Maideenkutty Hale Kunhikoya, 1987 KLj 492: (1987} 1 KLT 635; see also, Perni Ailamma v.
Telia Zedson, s cri 1y 753 (aP); Harish Dwarkadas Gandhi v. .. Yadau, 198 cri1j 2179
(Bom). BUt see contra, Abdul Hamtdkban Pathan v. State of Gujarat, 1Sy cri 1) 468 (Guj).

36. Ramchander Rao v. Boina Ramchander. 8o cri Lj 503, 505 (AP); see also, Kamal Krishna
V. State, 1977 Cri LJ 1492 {Cal); Ral’anjolhi Udyar V. State, 1976 Cri Lj 508 (Mad); Babu Ram v.
State ofU.P.. 1978 Cri Lj 1430 (Ail).

37. Llly Thomas v, iZUddm, 1974 Cri L] 734 (Mad).

38. Cha?tdra Deo Singh v. Prokash Chandra Bose, (963) 2 Cri Lj 307: AIR 1963 SC 1430; Appa
Rao Mudaliar v. janaki Amtnal, (1927) 28 Cri Lj 129: ILR (1927) 49 Mad 918 (FB); Yaradarajulu
Nayudu v. Kuppuswamy Nayudu, (g27) 28 cri 1j u3: ILR (1926) 49 Mad 926; ANil Kumar v.
Pranada Chakrabarty, ss cri 1j 373: AIR 1958 cal 146; Ram Narain v. Bishamber Nath,
{1961) 1 Cri Lj 553: AIR 1961 Punj 171; NagaWU-a V.
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chooses to remain present either personally or through an advocate at the time of such inquiry, he cannot take part or he cannot be allowed to take part in

the inquiry.” Further, it would not be open to the Magistrate to put any question to the witnesses at the instance of the accused person nor can he examine

any witnesses at the instance of the person named as accused.*” Of course, the Magistrate himself is free to put such questions to the witnesses produced

before him by the complainant as he may think proper in the interests of justice but beyond that he cannot go." For being satisfied with regard to the

prima facie truth of the complaint and for a decision as to whether there is sufficient ground for proceeding with the case, it is certainly open to the

Magistrate to put appropriate questions to the witnesses produced by the complainant. If the Magistrate is simply to hear and record whatever the

complainant and his witnesses say without any power to elicit information by putting questions to them, it would be practically impossible for the

Magistrate to ascertain the truth or otherwise of the complaint.**

It would be clear from the above discussions that where a Magistrate, on receiving a complaint, chooses to take cognizance he can adopt any of the

following alternatives:

39-

40.

41

42.
43

{(1) He can peruse the complaint and if satisfied that there are sufficient grounds for proceeding he can straightaway issue process to the accused,
but before he does so he must comply with the requirements of Section 200 and record the evidence of the complainant or his witnesses.
(Ob/ The Magistrate can postpone the issue of process and direct an inquiry himself.

(C) The Magistrate can postpone the issue of process and direct an investigation by the police or by any other person.”

Konjalgi, 1976} 3 SCC 736: 1976 SCC (Cri) 507: 1976 Cri L] 1533 M. Srinivasidu Reddy v. State, 1993 Cri 1J 558 (All); Union of
Indiav. W.N. Chadha, 1993 Supp (4} SCC 260: 1993 SCC (Cri) u71: 1993 Cri LJ 859; Sk. Siraj v. State of Orissa, 1994 Cri L 2,410 (Ori);
Vishnu Dutt v. Govmd Das, 1995 Cri 1] 263 (Raj); R.P. Sharma v. Man Mohan Mathur, 1995 Cri 1) 387; Radhacharan v.
Omprakasb Misbra, 1993 Cri 1j 67 (MP); Markandey Singh Kushawaha v. State of U.P., 1995 Cri L] 1635 (All); also see, M.
Thulasidass v. K. Goumdaraju, 1995 Cri 1j 1660 (MP); Laxmi K is ho re Tonsekar v. State of Maharashtra, 1993 Cri 1j
2772 (Bom); Ramdoss v. State of T.N1993 Cri Lj 2147 (Mad).

Laxntikant v. Cokuldas, 1976 Cri Lj 381 (Bom); Thilakan v. Sttkumaran, 198: Cri Lj 162, n64 (Ker); Budhi Parkash v. K.C,
Sharma, 1981 Cri 1] 995 (P&H); Naganagouda Veeranagouda Patil v. Malatesh H. Kulkarni, 1998 Cri L] 1707 (Kant),
Chandra Deo Singh v. Prokash Chandra Bose, (1953} 2 Cri 1] 397: AIR 1963 SC 1430,

Ibid.

Mohd. Raiazuddin, re, 1976 Cri Lj125 (AP).

Tula Ram v. Kishore Singh, (1977) 4 SCC 459, 463: 1977 SCC (Cri) 621: 1978 Cri LJ 8; see also, P.R. Muriigaiyan v.j.P. Nadar, 1977
Cri LJ 1700 (Mad); see also, Tung Nath O}ha V. Haji Nasiruddin Khan, 1989 Cri 1j 1846 (Pat) wherein the Magistrate got an inquiry

conducted by a senior police officer before taking cognizance.



https://t.me/LawCollegeNotes_Stuffs

Scrutiny of the Complaint Before Issue of Process 269

However, if the Magistrate makes an inquiry himself he cannot direct investigation; and when he directs an investigation, he cannot inquire into the matter
himself.* In a case where the respondent, after having been convicted in the police case initiated, a complaint case against the petitioners on the same
incident and the Magistrate issued process. The Magistrate’s action was assailed in the Delhi High Court which following the Supreme Court’s decision in
Gopal Vijay Verma v. Bhuneshwar Prasad Sinhaﬁ, ruled that the Magistrate’s act was valid. The court has not examined Section 300 of the
Code. Nor was the question whether the High Court was entitled to do in the exercise of inherent powers discussed.” In yet another case the Allahabad
High Court okayed the order of a Magistrate issuing summons to a person after having rejected the petitioner’s first request for summoning the accused
and that order having been approved by the High Court.””

The Andhra Pradesh High Court has given a decision which appears to run counter to the above decision. It was a case where the respondent after
having his case on police report been closed, hied complaint against the petitioner on the same pleas. The Magistrate took cognizance on the complaint
and issued process. On having challenged by the petitioner, the Andhra Pradesh High Court ruled that neither the acceptance nor the non-acceptance can
be termed as “administrative action of the Magistrate”. His closing of the case is a judicial act. After the exercise of this judicial power, he has no power to
issue process in view of Section 36Z of the Code.*

It may also be noted that when the Magistrate postpones the issue of process he cannot direct a further inquiry by another Magistrate. He can make a
further inquiry into the case himself or send it for investigation to a police officer or to any other person.” Within the limits circumscribed by Section zoz,
the Magistrate taking cognizance is empowered to direct an investigation “for the purpose of deciding whether or not there is sufficient ground for
proceeding”. Thus the object of an investigation under Section zoz is not to initiate a fresh case on a police report but to assist the Magistrate in completing
proceedings already instituted upon a complaint before him.*” The expression “the person holding investigation shall have all the powers of an officer in
charge of a police station” has to be construed within the framework and in the light of the provisions of Section zoz which refers to a stage after the

cognizance has been taken in

44 Sankar Chandra v. Rooprajj 1981 Cri j 1002, 1005 (Cal).

45. (1982} 3 SCC s510: 1953 SCC (Cri) ITO.

46. M.P. Srivastaua v. Sqn. Ldr. K.V. Vashist, 1991 Cri L] 12 (Dei).

47.  Kumari Misra v. Chander Roshni, 1994 Cri L] 2157 (AU).

48. p.v.Krishna Prasadv. K.V.N. Koteswam Rao, 1991 Cri L] 541 (AP>.

49. Asoke Chatterfee v. Manisha, 1976 Cri L) $76. $78 (Cal).

50. D. Lakshminarsyanav.v.darayana Reddy, (1976} 3 SCC 252, 258: 1976 SCC (Cri)
380:1976 Cri L] 1361.
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the case. Investigation, thereafter, is designed for the purpose of issuing process against the accused and to that purpose alone the investigating officer has
to direct his attention.”

In an investigation or inquiry under Section 2.02 the accused has no say in the matter at that stage. The Patna High Court opined that “while under
the old Code investigation under Section 202 was with a view to ascertaining truth or falsehood of the complaint the scope of inquiry under Section 202 of
the new Code is much wider and its purpose is for deciding whether or not there is sufficient ground for proceeding”/* If the Magistrate holds an inquiry
into the case himself, he has got power to take evidence of witnesses on oath, irrespective of the fact whether those witnesses are persons present in court
or produced in court by complainant or summoned by the Magistrate.” Section 202(1) does not require a Magistrate to hold an inquiry whenever it appears
to him that the offence complained of is triable exclusively by a Court of Session and that way Section 202(2) does not control and govern Section 202(1). In
a case where a complaint is filed not by the public servant and where the offence is exclusively triable by the Court of Session, the Magistrate should follow
the proviso to Section 202(2) and call upon the complainant to produce all his witnesses and examine them.” However, in a case where a complaint is filed
by a public servant after holding an inquiry and recording the statements, question of recording of such evidence may not arise.” In conducting the
examination the Magistrate has no power to prescribe or limit the number of witnesses for the purposes for which they have got to be examined. It is for
the complainant to choose and append a list of witnesses to the complaint. Therefore, the right of the complainant with regard to the witnesses mentioned
in the list cannot be interfered with by the court nor his right to give up some of them can be interfered with by the court. It is open to the complainant to
give up some of the witnesses and those witnesses that were so given up can no more answer the description of “his witnesses” within the meaning of that
expression as occurring in the proviso to Section 202(2)" Therefore, non-examination of the witnesses given up by the complainant cannot vitiate the

proceedings 5% #5555

51. Jamaluddin v. State of Bibar, 8o cri Lj 1054, 1056 (Pat).

52. Anil Kumar Sab v.Nagendra Singh, igo: cri 1J 421 (pat). See also, discussions in Mohd. Basheer v. State
of Kerala, 2.009 Cri Lj 246 (Ker),

53. Thilakan V.Sukumaran, 1981 Cri Lj 162. 164 (Ker).

54. Moideenkutty Haji v. Kunhikoya, 1987 k1j 492: (1987) 1 kit 655 Dinabandhu Das v. Batakrushna
Das, 1991 Cri LJ 3273 (Ori); Dharmvir v. State of U.P,, 1990 Cri LJ 2525 (All); also see, Bata v. A.nama Bebera,
1990 Cri Lj mo (Ori); Perni Ailarnma v. Telia Zedson, 089 cri 1 73 (ap); Harish Dwarkadas Gandhi v,
G.B. Yadav, 19S9 Cri LJ 2179 (Bom); Abdul Hamidkban Pathan v. State of GUjarat, 1989 Cri L] 468 (Guj);
Shivjee Slngh . Nagend ra TiWary, (2010} 7 SCC 578: (2010) 3 SCC (Cri) 452: 2010 Cri

55. Rosyv. State of Kerala, (2000) 2 SCC 230: 2000 SCC (Cri) 379.

56. Jumman v. State of U.P., 1988 cri 1) 199 (Al).

57 M.N. Reddy v. Kanakanti Mai Reddy, 1977 Cri Lj 1473, 1475 (AP); see aiso, K.
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Further, while only the substance of the examination of the complainant and the witnesses (if
any) is required to be recorded by Section 200, there is nothing which would justify a Magistrate
holding an inquiry under the proviso to Section 202(2) to record the substance only of the
evidence adduced before him. If he does so he acts arbitrarily and illegally. Such an arbitrary act
of the Magistrate may seriously prejudice an accused and put the Sessions Court into an
embarrassing position.”® At the inquiry stage, it is the duty of the trial court to elicit all facts not
merely with a view to protect the interests of an absentee accused person, but also with a view to
bring to book a person or persons against whom grave allegations are made.*

The proviso to Section 202(2) is intended to enable the accused to have an overall picture of
the case against him and to afford him a full and fair opportunity of defending himself. This has
been held to be mandatory. Some High Courts held that non-compliance with the proviso to
Section 202(2) cannot be treated as “irregularity” that could be cured under Section 465. It was
also opined that non-compliance was likely not only to mislead the accused but also to end in
failure of justice.*

A two-member Bench of the Supreme Court had an occasion to analyse the question in Rosy
v. State of Kerala® (Rosy). While M.B. Shah j held it to be discretionary, K.T. Thomas j described
it to be mandatory. According to Shah J, non-compliance with the provision would not vitiate
further trial unless it is established that prejudice was caused to the accused.

Justice Thomas held that omission to follow the provision is not by itself vitiative of the
proceedings. However, if objection is raised at a belated stage, it has to be decided under Section
465 whether the omission has resulted in miscarriage of justice.

In Rosy®™, however, since the objection was raised belatedly i.e. after the accused’s statements
under Section 313 were recorded, both the judges agreed that the High Court’s order directing
the Magistrate to conduct the inquiry afresh and to recommit, was bad. They directed the

Sessions judge to complete the hearing and dispose of the case.

Dismissal of complaint
If, after considering the statements on oath (if any), of the complainant and of the witnesses, and

the result of the inquiry or investigation {if any) 11.3

Amma v. K. Ravindran Nair, 1979 Cri Lj 12.79. 12S0 (Ker) (FB).

58. Gobinda v. Subala, 1979 Cri Lj 1005, 1006 (Cal).

50. Budhi Park ash v. K.C. Sbarma, 1981 Cri IJ 993 (P&'H).

60. Kamal Krishna v. State, 1977 Cri Lj 1492. 1497 (Cai); Bajji v. State ofM.P1981 Cri Lj 155S, 1562
(MP).

61. (2000) 2 SCC 230: 2000 SCC (Cri) 379.

62.1bid.
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under Section 202, the Magistrate is of opinion that there is no sufficient ground for proceeding, he shall dismiss the complaint, and in every such case he
shall briefly record his reasons for doing so. [s. 203]

Section 203 requires a Magistrate taking cognizance of an offence on a complaint to form a judgment as to whether or not there are sufficient grounds

to proceed with the case. This judgment must be based on the made by the c and his witnesses and the result of the investigation or

inquiry under Section 202, if any. The Magistrate must apply his mind to these materials and then form his judgment as to whether or not there is
“sufficient ground for proceeding”.”***

in Chandra Deo Smgh v. Prokash Chandra Bose™, where dismissal of a complaint by the Magistrate at the stage of inquiry under
Section 202 was set aside, the Supreme Court laid down that the test was whether there was sufficient ground for proceeding and not whether there was
sufficient ground for conviction. The court further observed that where there is prima facie evidence, even though the accused may have a defence that the
offence is committed by some other persons, the matter has to be left to be decided by the appropriate forum at the appropriate stage and issue of process
cannot be refused.” Unless, therefore, the Magistrate finds that the evidence led before him is self-contradictory, or intrinsically untrustworthy, process
cannot be refused if that evidence makes out a prima facie case.*

At the stage of Sections 203 and 204 in a case exclusively triable by the Court of Session, all that the Magistrate has to do is to see whether on a perusal
of the complaint and the evidence recorded during the preliminary inquiry under Sections 200 and 202 there is prima facie evidence in support of the
charge levelled against the accused. All that he has to see is whether or not there is “sufficient ground for proceeding” against the accused. At this stage, the
Magistrate is not to weigh the evidence meticulously as if he were the trial court. The standard to be adopted in scrutinising the evidence is not the same as
the one which is to be kept in view at the stage of framing charges. Even at the stage of framing charges the truth, veracity and effect of the evidence which
the complainant produces or proposes to adduce at the trial, is not to be meticulously judged. The standard of proof and judgment, which is to be applied
finally before finding the accused guilty or otherwise, is not exactly to be applied at the stage of framing charges. A fortiori, at the stage of Section 202 or

204, if there is prima fade evidence in support of the allegations in the complaint

63. Pramatha Nath Talukdarv. Saroj Ranjan Sarkar, {1962} 1 Cri Lj 770: AIR 1962 SC 876;
Vadilal Pancbal v. Dattatraya Dulaji Ghadigaonkar, ig6o Cri Lj 1499: AIR 1960SC m3;

64. (1963) 2 Cri L 397, 40 0: AIR 19 (53 SC 1430.
65. Ibid, 402 (Cri Lj}.
66. Nirmaljit Smgh Moon v. State OfWU., (1973) 3 SCC 753:1973 SCC (Cri) 521, 530. See also,

cases mentioned in SUPT'd, note 47.
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relating to a case exclusively triable by the Court of Session, that will be sufficient ground for issuing process to the accused and committing him for trial to
the Court of Session.”**

In exercising his discretion under Section 203 the Magistrate should not allow himself to be influenced by consideration of the motive by which the
complainant may have been actuated in moving in the matter; nor by any other consideration outside the facts which are adduced by the complainant in
support of his complaint.*®

Mere lapse of time between the commission of the offence and date of complaint is no ground for throwing out the complaint, though that may be a
relevant consideration at the trial for assessing evidence when that is adduced.”*®

Section 203 requires that in every case the Magistrate dismisses the complaint under this section, he shall briefly record his reasons for doing so.
Without reasons, it would be almost impossible to determine whether the Magistrate while dismissing the complaint applied his mind to the facts, or
whether the discretion was properly exercised or not. The order of dismissal of complaint is subject to scrutiny by higher courts and is revisable; and
therefore the recording of reasons for such dismissal would be useful for such scrutiny. It should be possible for the accused at this stage to satisfy the
Magistrate that there was no case at all against him and that he can even recall the order issuing process under Section 204 and dismiss the complaint
under Section 203.” The imperative duty of considering the relevant materials and the requirement of the recording of the reasons are necessary safeguards
against the arbitrary dismissal of a complaint.” Where a complaint is preferred against several persons and the order passed amounts to the dismissal
thereof against some of them, it must contain brief reasons for not proceeding against such of the accused persons against 'whom no order as to issue of
process is passed under Section 204(1) of the Code. Where a complaint is brought alleging that several offences have been committed by the accused
persons and the Magistrate finds sufficient grounds for proceeding against all of them or some of them in respect of some of the offences, his order will
amount to a dismissal of the complaint against such persons in respect of other offences. In that case also the provisions of Section 203 will come into play

and the Magistrate will have to state brief reasons as to why he considers

67. Kewal Krishan v. Suraj Bhan, 1980 Supp SCC 499: 1981 SCC (Cri) 43 S, 442: 1.980 Cri Lj 1271;
see also. State of Bihar v. Ramesh Singh. a977) 4 scc 39: 1977 scc {cri} 533: 1977 Cri 1
1606.

68. K.S. Chockalinga?yi v.T. Kannappan, 177 cri 1j 1382, 1386 (Mad).

69. Balarani Kali v.Jagannatb Kali, 167 cri1j 462 (cal); K. S.

Chockalingam v. T. Kannappan. ig77 Cri 1) 1382, 1387 (Mad).

70.  Kailash Chaudhari v. State of U.P., 1904 cri 1j 67 (il Manmohan Malhotra v.
p.ALAbdul Sala?n, 1994 Cri L] 1555 {Ker]}.

71 See, 15t Report, p. 135, para. 16.13.
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that there is no sufficient ground for proceeding against the accused persons for the offences for which no action is initiated against them.™

The order of dismissal of a complaint without recording reasons would he illegal and this illegality cannot he cured by Section 41:5 as the error is of a
kind which goes to the root of the matter. Giving of reasons for making an order of dismissal of a complaint is a prerequisite of the order and absence of the
reasons would make the order a nullity.”

The order passed under Section 203 could be challenged in revision. The question whether a suspect is entitled to hearing by the revisional court in a
revision preferred by the complainant challenging an order of the Magistrate dismissing the complaint under Section 203 has been answered in the
affirmative by the Supreme Court in Manharibbai Muljibhai Kakadia v. Shaileshbhai Mohanbhai Pate!™.

The order of dismissal of a complaint under Section 203 is neither an order of discharge nor an order of acquittal. Therefore, the principle of
autrefois convict or autrefois acquit incorporated in Section 300 is not applicable and a second complaint after the dismissal of the first one is
competent.” Quite obviously, however, if a Magistrate has dismissed a complaint after careful consideration of the material before him, he is unlikely to
find “sufficient cause for proceeding” with it on the second occasion; and even if the Magistrate who deals with the second complaint is different, the
likelihood of his proceeding with it is not increased. Only in exceptional circumstances will a second complaint be proceeded with.” The exceptional
circumstances may be like: 1) where the previous order of dismissal was passed on an incomplete record, or i[) where the previous order was the result of
a misunderstanding of the nature of the complaint, or was manifestly absurd or unjust, or foolish, or in) where new facts are adduced in the second
complaint which could not, with reasonable diligence, have been brought on the record in the previous proceeding.” Whether the entertaining of a second
complaint on the same facts after the dismissal of the first one, would be an abuse of the process of court or whether it would be a step in the furtherance

of justice is a question of fact depending on the circumstances in each case. In the former situation the

72. Utley Sir Singh v. Shakuntala Devi, 1974 cri 1) 187, is$ {Del}.

7. Chandra Deo Singh v. Prokasb Chandra Bose, (1963) 2 Cri 1] 307: AIR 1963 SC 1430;
Harnandan Das v. Atul Kumar Prasad, fig2s} 2.6 Cri 1j 1502: AIR .192.6 Par 57;
Ratanshah Kavasji v. Keki Behramshah, {i945) 46 Cri 1j 434: AIR 1945 Bom 147; AN
am a v. Bepin Behari, 1957 cri 1j 717: AIR 1957 cal 383; Rev. Father Abraham v.v.m.
Thomas, 1989 Cri Lj 705 (Ker).

74, (2.012) 10 SCC 5x7, 533: (2015) i SCC (Cri) 218: 2013 Cri Lj 144.

+5. Rain Naram v. Panachand Jam, (949) so Cri Lj 324: AIR 1949 Pat 256.

76. See, 415t Report, p. 135, para. 16.14.

7. Pram at ha Nath Tahtkdar v. Saroj Ran jan Sarkar, {62} 1 ci 1 770, 793: AIR
1062 SC 876. See, Mlira Lai v. State of U.P., (2000) u SCC 80: (2000} 3 SCC (Cri) 1247: 2009
Cri 1j 2849; POOnam ChandJain v. Fazru, {zo.10} 2 SCC 631: {2010} 2 SCC {Cri} 1085 2010 Cri
Lj1423.
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judge shall dismiss the complaint as there would not be “sufficient ground for proceeding”.

Issuing a summons or warrant

If the Magistrate taking cognizance of an offence considers that there is sufficient ground for proceeding, then 1 1 4
(l) if the case appears to be a summons case, he shall issue his summons for the attendance of the accused; or {H} if the case appears to be a '
warrant case, he IMay issue a warrant, or if he thinks fit, a summons, for causing the accused to be brought or to appear at a certain time before such
Magistrate or (if he has no jurisdiction himself) before some other Magistrate having jurisdiction. [S. 204(1}]

It is well-settled by a long catena of decisions that at the stage of issuing process the Magistrate is mainly concerned with the allegations made in the

complaint or the evidence led in support of the same and is only to be prima facie satisfied whether there are sufficient grounds for proceeding against

the accused. It is not the province of the Magistrate to enter into a detailed discussion of the merits or demerits of the case.”

While Section 203 dealing with dismissal of a complaint makes a specific provision about recording of reasons and obliges the Magistrate to do so,

Section 204 which deals with issue of process does not require the Magistrate to record a speaking order, and it would be quite a sufficient compliance with

the provisions of law if it is found that the Magistrate has applied his mind to the facts of the case and has formed a judicial opinion that there is sufficient

ground for proceeding with the case and for issuing process under a particular section.”

A warrant case and summons case have been defined in clauses (x) and [W] of Section 2.% A “warrant case” means a case relating to an offence
punishable with death, imprisonment for life or imprisonment for a term exceeding two years; and a “summons case” means a case relating to an offence,

and not being a warrant case. Briefly speaking, while in summons case a Magistrate is required to issue a summons, in a warrant case he has discretion to

issue either a warrant or a summons. Even in a

78. Nagawwa v.v.s. Konjalgi, 976) 3 SCC 736: 1976 SCC (Cri) 507, 5101 1976 Cri L 1533; S€€ @ISO,
cases given in SUPIA, note 45, 46, 48, 49; AISO SEE, observations in INdia Carat (P) Ltd. v.
State of Karnataka, agse) x ScC 13 z: 1989 SCC (Cri) 306: 1989 Cri 1j 963; Inder Raj Malik v.
Sunita Malik, 1986 cri 1 1510 (Dei).

79. Gopal Chau ban v. Satya, 1979 Cri Lj 44 6,450 (HP); see also. SWam Anand v. Chief
Judicial Magistrate, 1977 cri 1j 355, 357 (ail). BUt See contra, Udey Bir Singh v.
Shakuntala Devi, 174 cri 1j 187 (Dei); jangtr Singh v. Bharpur Kaur, 1976 chand 1r
(cri) 63 (pat); K.L. Nagpal v. Sat Prakash, ig77 chand LR 152 (Pat); Hatia Swam v.
Chintamani Mishra, 1990 Cri LJ 47 (Ori).

80.  For the text of the clauses, SE€ SUPIA, para. 5.x.
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summons case he may issue a warrant after recording his special reasons for doing so under Section 87. These matters have been already discussed in
Chapter 5 dealing with steps to ensure accused’s presence at his trial,” The discretion to issue a summons or warrant if there is sufficient ground for
proceeding has been restricted by a mandatory provision contained in Section 204(2). It provides that no summons or warrant shall be issued against the
accused under Section 204(1) until a list of the prosecution witnesses has been filed. The provision is mandatory. It is for protecting the interest of the
accused person. Because of this provision the accused would be in a position to know on filing of such list of the prosecution witnesses, as to the witnesses
who are supporting the prosecution case.” This would enable the accused to prepare himself for their cross-examination. Recently a different note has
been struck regarding the mandatory nature of the provision. It has been observed:

The object of this provision is not to introduce a requirement that goes to the root of the

jurisdiction, ... but to serve a two-fold purpose: one to apprise the accused at the earliest

opportunity of the persons who are likely to give evidence against him, and second, to scuttle

any attempt on the part of the complainant subsequently to improve the state of evidence by

made-up witnesses. This may give a valuable right to the accused but it is not certainly one

which the law regards as fundamental or sacred in that the list of witnesses ... may be added

to, modified or otherwise varied in the subsequent proceedings ... . [Under Ss. 242, 254, etc.]®
Even if filing of a list contemplated by Section 204(2) is considered mandatory, the provisions contained in Section 465 have to be taken into consideration
before declaring the issue of process as illegal. Therefore, unless the issue of process in such circumstances has resulted in failure of justice, it cannot be set
aside.™

In respect of Section 204(2) it has been held that the names of witnesses can be given in the complaint itself and in that case no separate list of
witnesses need be filed.” An additional list of witnesses can also be given later.*

The purpose of Section 204(2) is to convince the court that there are proper materials to support the case and to enable the accused to know in

advance what are the materials that the complainant is likely to produce against him. If this purpose is served otherwise, the omission to file a list

8. Void.

82 P. Dhanji Maujiv. 6. Govind Jiug, 1974 Cri 1] 2.41 (Guj); Ram Naratnv. Bishamber Nath,
(1961) 1 Cri Lj 553: AIR 1961 Pun] 171; Chaturbhuj v. Nabarkhan, 1958 Cri L) 50: AR 195" MP 2.8.

83. Abdullah Bhai v, Gbulam Mohd1972 Cri 1) 277, 279 (j&K).

84. Kanhu Ramv. Durga Ram, 1980 Cri Lj 1S, 520 (HP).

85. Bata Behera v. Devendranath, 1980 Cri 1j 1353: AR ig6o Ori 178; Maniyani v. State of
Kerala, 1979 KLT 183.

86. V.R. Shenoy v.s.A. Prabhu, 1967 Cri 1 1517: AIR 1967 Ker 233.
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of witnesses will not vitiate the proceedings. At the most the court may
insist on a list of witnesses being filed and refuse to issue process before
such list is made available.””

A special provision regarding the issue of process has been made where
the proceedings are instituted upon a written complaint. Section 204(3)
provides that in such a proceeding every summons or warrant issued shall
be accompanied by a copy of such complaint. The object is to enable the
accused to know precisely what the charge is against him. The provision
appears to be directory and the copy of the written complaint should be
supplied to the accused person before proceeding with the case.*** It may
here be mentioned that the accused is under a duty to obey the summons

even though the copy of the complaint is not supplied along with the
89

summons.
The question whether a Magistrate can issue process in a case of
which cognizance was taken by his predecessor has been answered in the
affirmative.”
In order to ensure prompt payment of process fees and other fees,
Section 204(4) provides:
when by any law for the time being in force any process-fees or other fees are payable, no process shall be issued until the fees are paid and, if such

fees are not paid within a reasonable time, the Magistrate may dismiss the complaint.

Power to dispense with the personal attendance of the
accused 115

Section 205 empowers the Magistrate to dispense with the personal attendance of the accused person under certain circumstances. The section provides
that whenever a Magistrate issues a summons, he may, if he sees reason so to do, dispense with the personal attendance of the accused and permit him to
appear by his pleader. [S. 205(1}] But the Magistrate inquiring into or trying the case may in his discretion, at any stage of the proceedings, direct the
personal attendance of the accused, and if necessary, enforce such attendance in the manner provided in the Code. [S. 205(2)]

It will be noticed that the power to dispense with the personal attendance of the accused is exercisable in any case where the Magistrate issues a

summons in the first instance, and it is immaterial whether the case is a summons case or a warrant case. The courts have taken the view that the

87. Madhsvan Nambiar v. Govindan, 1952 cri 1 685, 687 (Ker); see
also, MoUrn v. Supt Special jail. (o7) 3 scCs36:1972 sCC

ss. Prabbu Dayal Gobind Ram v.R. Mudgtl, 1966 criLj o4s: AIR

1966 Punj

Jagarmatb v.
89. Brahma Panda v. Howrah Municipality, ag61) 2 Cri Lj 762: AIR 1961 Cai 648.
90. ML Gulati v.j.L. Birmani, 186 cri1) 770 (Del).
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power to dispense with the personal attendance of the accused under this section is limited to the first issue of process and that it cannot be exercised at
any later stage. If the Magistrate finds it necessary at later stage to dispense with the personal attendance of the accused, he will have to act under and in
accordance with the provisions of Section 317.”

The provisions to dispense with the personal attendance of the accused and to permit him to appear by his pleader are contained in Sections 205,
273 and 317. The scheme of the provisions is that a Magistrate has to dispense with the personal appearance of the accused and allow him to appear by
his pleader except when the personal attendance of the accused before court is necessary in the interests of justice.” If for example a witness has to
identify the accused then the Magistrate has to direct the accused to be present in court.”

In cases which are grievous in nature involving moral turpitude, personal attendance is the rule. But in cases which are technical in nature, which
do not involve moral turpitude and where the sentence is only fine, exemption should be the rule.” The courts should insist upon the appearance of the
accused only when it is in his interest to appear or when the court feels that his presence is necessary for the effective disposal of the case. In all trivial
and technical cases where the accused are ladies, old and sickly persons, workers in factories, daily wage earners, other labourers and busy business
people or industrialists, courts should invariably exercise discretion liberally to exempt such persons from personal attendance.” Where the offences
alleged are of a serious nature and punishable with imprisonment for some length of time, the question of status of the accused person, while granting
exemption, cannot be considered.” Although no special exception is created in favour of a pardanashin woman, discretion must be reasonably
exercised by consideration of the social status and custom and also the nature of the offence. Ordinarily, exemption should be granted unless a strong
prima facie case is made out.”

It is pertinent to note that even in cases where the court has dispensed with the personal attendance of the accused under Section 205(1) or Section

317 of the Code, the court cannot dispense with the examination

91. See, 41St
Report, p. 138,

.

92rS. R.

Jhunjhu
93. N. Dinesan
94. Erf an Allv.
95. H.R.

Indus
96.
97.
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of the accused under clause {b) of Section 313 of the Code because such
examination is mandatory.'

The examination of the accused should be in proper form.* Arguing
that the provisions such as Sections 243(1), 247, 235(2) of the Code ena-
bling accused’s written statement to be acceptable, the Supreme Court
ruled that an accused can be examined through his counsel provided the

guidelines laid down therein are followed.>**

Special summons in cases of petty offence

With a view to avoid unnecessary inconvenience to persons accused of petty

11.6

offences and also to reduce to some extent congestion in Magistrates’ Courts
a special novel provision has been made by Section 20b.* The section reads
as follows:
206. (1) If, in the opinion of a Magistrate taking cognizance of a petty offence, the case
may be Special summons in case
summarily disposed of under Section 260, '[or Section 261], the Magistrate shall, except of petty
where he is, for reasons to be recorded in writing of a contrary opinion, issue summons to
the accused requiring him either to appear in person or by pleader before the Magistrate on
a specified date, or if he desires to plead guilty to the charge without appearing before the
Magistrate, to transmit before the specified date, by post or by messenger to the Magistrate,
the said plea in writing and the amount of fine specified in the summons or if he desires to
appear by pleader and to plead guilty to the charge through such pleader, to authorise, in
writing, the pleader, to plead guilty to the charge on his behalf and to pay the fine through
such pleader:

Provided that the amount of the fine specified in such summons shall not exceed ‘[one
thousand rupees],

(2) For the purposes of this section, “petty offence” means any offence punishable only
with fine not exceeding one thousand rupees, but does not include any offence so
punishable under the Motor Vehicles Act, 1939 (4 of 1939), or under any other law which
provides for convicting the accused person in his absence on a plea of guilty.

"[(3) The State Government may, by notification, specially empower any Magistrate to
exercise the powers conferred by sub-section (1) in relation to any offence which is
compoundable under Section 320 or any offence punishable with imprisonment for a term

1. Usha K. filial v. Raj K. Srinivas, >1993} 5 $CC W93 SCC (Cri) 82.4: 1993 Cri Lj
2. Asraf Alt v. State of
Assam, (2008) x6
SCC 318: (2010) 4
SCC (Cri) 27S: 2008
Cri Lj 4358. See also,
3. Keys Mukherjee v. Magma Leasing Ltd., (2008) 8 SCC 447:
(2008) 3 SCC (Cri) 537: 2008 Cri Lj 2597.
4. See, notes on cl. zn.
s. ins. by Act 25 of 2005, S. 20{a} (w.e.f. 23-6-2006).
6. Subs, for “one hundred rupees” by Acr 25 of 2003, S. zo[b) (w.e.f.
7. Ins. by the CrPC (Amendment) Act, 1975, S. 18.



