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Police to report 

apprehensions 

registered medical practitioner, as the case may be, to the arrested person or the person 

nominated by such arrested person.] 

This newly inserted Section 53-A32 empowers investigating agency to compel medical 

practitioners to help it to get the person accused of rape examined promptly. The 

sub-section (2} spells out the particulars to be furnished in the report thus: 

(i) the name and address of the accused and of the person by whom he 

was brought; 

(ii) the age of the accused; 

(Hi) marks of injury, if any, or the person of the accused; 

(:iv) the description of material taken from the person of the accused for 

DNA profiling; and 

(v) other material particulars in reasonable detail; 

(vi) the reasons for each conclusion arrived at by the practitioner; 

(vii) the exact time of commencement and completion of the 

examination. 

The medical practitioner should send up the report to the Magistrate through the 

Investigating Officer. A copy of the report should also be sent to the accused.53 

(d) Report of arrests to be sent to District 
Magistrate.—Section 58 provides: 

58. Officers in charge of police stations shall report to the District Magistrate, 

or, if he so directs, to the Sub-divisional Magistrate, the cases of all persons 

arrested without warrant, within the limits of their respective stations, 

whether such persons have been admitted to bail or otherwise. 

The object of the report is to keep the District Magistrate etc. informed of 

the situation regarding grave offences.34 The administration of police 
32.  S. 53-Af 1) enacts: 

53"A. Examination of person accused of rape by medical practitioner.—(1) When a person 

is arrested on a charge of committing an offence of rape or an attempt to commit rape 

and there are reasonable grounds for believing that an examination of his person will 

afford evidence as to the commission of such offence, it shall be lawful for a registered 

medical practitioner employed in a hospital run by the Government or by a local 

authority and in the absence of such a practitioner within the radius of sixteen 

kilometers from the place where the offence has been committed by any other registered 

medical practitioner, acting at the request of a police officer not below the rank of a sub- 

inspector, and for any person acting in good faith in his aid and under his direction, to 

make such an examination of the arrested person and to use such force as is reasonably 

necessary for that purpose. 

33. S. 54(2.} enacts: 

54, Examination of arrested person by medical officer.—(2) Where an examination is made 

under sub-section (1), a copy of the report of such examination shall be furnished by the 

registered medical practitioner to the arrested person or the person nominated by such 

arrested person. 

Both Ss. 53-A and 54(2} have been brought into force with effect from 23-6-2006. 

34. 37th Report, para. 206. 

https://t.me/LawCollegeNotes_Stuffs



Post-arrest Procedures 81 

in a district is under the general control and direction of the District Magistrate.35 Therefore the report under this section would enable him to 

see whether the police are exercising their powers properly or not. 

(e) Person arrested not to be discharged except on bond or bail.— 
Section 59 provides: 

59. No person who has been arrested by a police officer shall be discharged Discharge of person except on his own bond, or 

on bail, or under the special order of a Magistrate, apprehended Once a person is arrested by police, he can be enlarged only after taking a bond or bail for his 

appearance before a Magistrate; the police cannot discharge him on their own responsibility without the order of a Magistrate. 

The special order of a Magistrate contemplated in this section is a special order of a Magistrate under Section 167 which prescribes procedure 

when investigation according to police cannot be completed within 24 hours. 

Rights of arrested person 6.5 
In the preceding paragraphs it has been pointed out that though the police have been given various powers for facilitating the making of 

arrests, the powers are subject to certain restraints. These restraints are primarily provided for the protection of the interests of the person to be 

arrested, and also of the society at large. The imposition of the restraints can be considered, to an extent, as the recognition of the rights of the 

arrested person. There are, however, some other provisions which have rather more expressly and directly created important rights in favour 

of the arrested person. These would be discussed here. 

(a) Right to know the grounds of arrest.—According to Section 50(1): 
50. (1) Every police officer or other person arresting any person without war- Person arrested to be rant shall forthwith 

communicate to him full particulars of the offence for informed of grounds which he is arrested or other grounds for such 

arrest. of arrest and of right 

to bail 

Secondly, when a subordinate officer is deputed by a senior police officer to arrest a person under Section 55,36 such subordinate 

officer shall, before making the arrest, notify to the person to be arrested the substance of the written order given by the senior police officer 

specifying the offence or other cause for which the arrest is to be made. Non-compliance with this provision will render the arrest illegal.37 

Thirdly, in case of arrest to be made under a warrant, Section 75 provides that “the police officer or other person executing a 

warrant of arrest shall notify the substance thereof to the person to be arrested, and if so 

35. See, S. 4, Police Act, 1861. 

36. See supra, para. 6.3. 

37. Ajit Kumar v. State of Assam, 197 6 Cri LJ 1303 (Gau). 
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82 Chapter 6 Pre-trial Procedure: Arrest, and the Rights of the Arrested Person 

required, shall show him the warrant”. If the substance of the warrant is not notified, the arrest would be unlawful.38 

Apart from these provisions of the Code recognising the right to know the grounds of arrest, our Constitution has also conferred on this 

right the status of a fundamental right. Article 2,2.(1} of the Constitution provides: “No person who is arrested shall be detained in custody 

without being informed as soon as may be, of the grounds for such arrest nor shall he be denied the right to consult, and to be defended by a 

legal practitioner of his choice.” 

The right to be informed of the grounds of arrest is a precious right of the arrested person.39 Timely information of the grounds of arrest 

serves him in many ways. It enables him to move the proper court for bail, or in appropriate circumstances for a writ of habeas corpus, or to 

make expeditious arrangements for his defence. As observed by the Supreme Court: 

Article 22(1) embodies a rule which has always been regarded as vital and fundamental for 

safeguarding personal liberty in all legal systems where the rule of law prevails. The two 

requirements of clause (1) of Article 22 are meant to afford the earliest opportunity to the 

arrested person to remove any mistake, misapprehension or misunderstanding in the minds 

of the arresting authority and, also, to know exactly what the accusation against him is, so 

that he can exercise the second right, namely, of consulting a legal practitioner of his choice 

and to be defended by him.4° 

It appears reasonable to expect that the grounds of arrest should be communicated to the arrested person in the language understood by him; 

otherwise it would not amount to sufficient compliance with the constitutional requirement.41 The words “as soon as may be” in Article 

22(1) would mean as early as is reasonable in the circumstances of the case,42 however, the word “forthwith” in Section 50(1) of the Code 

creates a stricter duty on the part of the police officer making the arrest and would mean “immediately”. 

The right to be informed of the grounds of arrest is recognised by Sections 50, 55 and 75 in cases where the arrest is made in execution 

of a warrant of arrest or where the arrest is made by a police officer without warrant. If the arrest is made by a Magistrate without a warrant 

under Section 44,43 the case is covered neither by any of the Sections 50, 55 and 75 nor by any other provision in the Code requiring the 

Magistrate to 

38. Satisb Chandra Rai v.Jodu Nnndan Singh, ILR (1899} z6 Cai 74$; Abdul Gafur v. Queen Empress, ILR 
(1895-96) 13 Cal 896. 

39. XJdaybhan Sbuki v. State of U.P., 1999 Cri IJ 2,74 (All). 
40. Madhu Lhnaye, re, (1969) 1 SCC 292.: 1969 Cri LJ 1440. See also, Christie v. Leachinsky, 1947 AC 

573: {1947) 1 All HR 567 (HL). 
41. Harikisan v. State of Maharashtra, (1:962} r Cri LJ 797: AIR 1962 SC 911, 914, [The case was 

under Art. 22(5}]. 
42. Tarapada De v. State of W.B., (1951) 52 Cri LJ 400: AIR 1951 SC 174. [The case was under A 

Art. 22(5}.] 
43. See supra, para. 5.10. 
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Rights of Arrested Person 83 

communicate the grounds of arrest to the arrested person. This lacuna in the Code, however, will not create any difficulty in practice as the 

Magistrate would still be bound to state the grounds under Article 22(1) of the Constitution. 

The rules emerging from decisions such as Joginder Kumar v. State of U.P.44
 and D.K. Basu v. 

State of W.B.45, referred to infra46
 have been enacted in Section 50-A47 making it obligatory on the part of the police officer 

not only to inform the friend or relative of the arrested person about his arrest etc. but also to make an entry in a register maintained by the 

police. The Magistrate is also under an obligation to satisfy himself about the compliance of the police in this regard. 

(b) Information regarding the right to be released on bail.— Section 50(2) 

provides: 
50. {2) Where a police officer arrests without warrant any person other than a person 

accused of a non-bailable offence, he shall inform the person arrested that he is entitled to 

be released on bail and that he may arrange for sureties on his behalf. 

This will certainly be of help to persons who may not know about their rights to be released on bail in case of bailable offences. As a 

consequence this provision may in some small measure, improve the relations of the people with the police and reduce discontent against 

them. 

(c) Right to be taken before a Magistrate without delay.—Whether the arrest is 

made without warrant by a police officer, or whether the arrest is made under a warrant by any person, the person making the arrest must bring 

the arrested person before a judicial officer without unnecessary delay. It is also provided that the arrested person should not be confined in 

any place other than a police station before he is taken to the Magistrate. These matters have been provided by Sections 56 and 76 which are 

as given below: 

44. (1994} 4 SCC 2.60: 1994 SCC (Cri) 1172. 

45. (1997} 1 SCC 416: 1997 SCC (Cri) 92., 

46. Infra, p. 88. 

47. Ins. by Act 25 of 2005 effective from 23-6-2006. S. 50-A enacts thus: 

50-A. Obligation of person making arrest to inform about the arrest, etc., to a nominated person.—(1) Every 

police officer or other person making any arrest under this Code shall forthwith give the information regarding such arrest and place where 

the arrested person is being held to any of his friends, relatives or such other persons as may be disclosed or nominated by the arrested 

person for the purpose of giving such information. 

(2) The police officer shall inform the arrested person of his rights under subsection (1} as soon as he is brought to the police 

station. 

(3) An entry of the fact as to who has been informed of the arrest of such person shall be made in a book to be kept in the police 

station in such form as may be prescribed in this behalf by the State Government. 

(4) It shall be the duty of the Magistrate before whom such arrested person is produced, to satisfy himself that the requirements of 

sub-section (2) and sub-section (3) have been complied with in respect of such arrested person. 
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B4 Chapter 6 Pre-trial Procedure: Arrest, and the Rights of the Arrested Person 

Person arrested to be 

taken before Magistrate 

or officer in charge of 

police station 

Person arrested to be 

brought before Court • ,  1  

, 1 1  

Person arrested not to be 

detained more than 

twenty-four 

56. A police officer making an arrest without warrant shall, without unnecessary delay and 

subject to the provisions herein contained as to bail, take or send the person arrested before 

a Magistrate having jurisdiction in the case, or before the officer in charge of a police station. 

76. The police officer or other person executing a warrant of arrest shall (subject to the 

provisions of Section 71 as to security) without unnecessary delay bring the person arrested 

before the Court before which he is required by law to produce such person: 

Provided that such delay shall not, in any case, exceed 24 hours exclusive of the time 

necessary for the journey from the place of arrest to the Magistrate’s Court. 

(d) Right of not being detained for more than 24 hours without judicial 

scrutiny.—Here again, whether the arrest is without warrant or under a warrant, the arrested person must be brought before the 

Magistrate or court within 24 hours. Section 57 provides: 

57. No police officer shall detain in custody a person arrested without warrant for a longer 

period than under all the circumstances of the case is reasonable, and such period shall not, 

in the absence of a special order of a Magistrate under Section 167, exceed twenty-four hours 

exclusive of the time necessary for the journey from the place of arrest to the Magistrate’s 

Court. 

It may also be noted that the right has been further strengthened by its incorporation in the Constitution as a fundamental r ight. Article 

12(2} of the Constitution provides: 

22. Protection against arrest and detention in certain cases.—(2) Every person 
who is arrested and detained in custody shall be produced before the nearest magistrate with 

a period of twenty-four hours of such arrest excluding the time necessary for the journey 

from the place of arrest to the court of the magistrate and no such person shall be detained 

in custody beyond the said period without the authority of a magistrate. 

In case of arrest under a warrant the proviso to Section 76 provides a similar rule In substance.48 

The right to be brought before a Magistrate within a period of not more than 24 hours of arrest has been created with a view: i) to 

prevent arrest and detention for the purpose of extracting confessions, or as a means of compelling people to give information; ii) to prevent 

police stations being used as though they were prisons—a purpose for which they are unsuitable; Hi) to afford an early recourse to a 

judicial officer Independent of the police on all questions of bail or discharge.49 The precautions laid down in Section 57 seem to be designed 

to secure that within not more than 24 hours some Magistrate shall have seisin of what is going on and 4 

4S. See supra, sub-part (c), para. 6.5. 

49. Mohd. Suleman v. King Emperor, (1425-26} 30 CWN 985, 987 

(FR) {per Rankin i) 
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Rights of Arrested Person 85 

some knowledge of the nature of the charge against the accused, however, incomplete the information may be.5° 

The Supreme Court has strongly urged upon the State and its police authorities to ensure that this constitutional and legal requirement 

to produce an arrested person before a Judicial Magistrate within 24 hours of the arrest be scrupulously observed. This healthy provision 

enables the magistrates to keep check over the police investigation and it is necessary that the magistrates should try to enforce this 

requirement and where it is found disobeyed, come heavily upon the police.51 

If a police officer fails to produce an arrested person before a Magistrate within 24 hours of the arrest, he shall be held guilty of 

wrongful detention.52 Frequent complaints about the police‟s non-compliance of this requirement has made the Kerala High Court to instruct 

the Magistrates to call upon the police officer, on receipt of a complaint, to state in the form of an affidavit whether the allegations are true. If 

the officer denies the arrest the Magistrate may make an inquiry into the issue and pass appropriate orders. The Magistrate can also exercise 

his powers for making searches under Section 97 to issue a search warrant and in case of non-compliance to proceed against the officer for 

contempt and initiate proceedings under Section 342 IPC.53 

The tendency of certain officers to note the time of arrest in such a manner that the accused‟s production before the Magistrate w*as 

well within 24 hours of the arrest has been disapproved.54 

In Section 57, the words “special order of a Magistrate under Section 167” refer to the power of the Magistrate to order detention in 

police custody for a limited period in order to facilitate police investigations. The Magistrate before passing any such order under Section 167 

has to satisfy himself as to the necessity of remanding the accused to police custody. These matters would be discussed later. 

Article 22(2), on the face of it, appears to apply to cases of arrests without warrant as well as of arrests under a warrant. However in 

State of Punjab v. Ajaib Singh55* the Supreme Court has observed that the said article relates to arrests without warrant 

only. The court felt that in case of an arrest on a warrant the judicial mind had already been applied to the need for arrest and that there was no 

need to provide any safeguard in absolute terms. This view has been criticised to be unreasonable and wrong. Be that as it may, the proviso to 

Section 76 unmistakably extends 

50. Du/arkadas Har'tdas v. Amba Lai Ganpatram, (1924) 2,5 Cri Lj 1203: (1923-24) 28 OWN 85°. 

853. Also see observations in Manoj v. State of M.P., (1999) 3 SCO 715: 1999 SCC (Cri) 478: 1999 Cri Lj 2°95 and Hari Om Prasad 

v. State of Bihar, 1999 Cri Lj 44°° (Pat). 

51. Khatri (2} v. State of Bihar, {1981} 1 SCC 627, 632: 1981 SCC (Cri) 228: 1981 Cri Lj 47°; DG & IG 

of Police v. Prem Sagar, {1999) 5 SCC 7°°: 1999 SCC (Cri) 1°36. 

52. Sharifbai v. Abdul Kazak, AIR 1961 Bom 42. 

53. Poouan v. Sub-Inspector of Police, 1993 Cri Lj 2183 (Ker). 

54. Ashok Hussain Allah Dehta v. Collector of Customs, 199° Cri Lj 22°1 (Bom). 

55. 1953 Cri Lj 18°: AIR 1933 SC 1°. 
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86 Chapter 6 Pre-trial Procedure: Arrest, and the Rights of the Arrested Person 

the right of the arrested person to be produced before a Magistrate to the cases of arrest on a warrant. 

{e) Right to consult a legal practitioner.—Article zz(i) of the Constitution provides that no 

person who is arrested shall be denied the right to consult a legal practitioner of his choice. Further, as has been held by the Supreme Court 

the State is under a constitutional mandate (implicit in Art. 21) to provide free-legal aid to an indigent accused person, and this constitutional 

obligation to provide legal aid does not arise only when the trial commences but also attaches when the accused is for the first time produced 

before the Magistrate, as also when he is remanded from time to time.56 It has been held by the Supreme Court that non-compliance with this 

requirement and failure to inform the accused of this right would vitiate the trial.57 Section 303 also provides that any person against whom 

proceedings are instituted under the Code may of right be defended by a pleader of his choice. The right of an arrested person to consult his 

lawyer begins from the moment of his arrest.58 The consultation with the lawyer may be in the presence of police officer but not within his 

hearing.59 60 These matters will be discussed again later. 

(ei) Right of an arrested indigent person to free legal aid and to be 
informed about it.—In Khatri (2) v. State of Bihar60, the Supreme Court has held that the State is 

under a constitutional mandate (implicit in Art. 21} to provide free legal aid to an indigent accused person, and that this constitutional 

obligation to provide legal aid does not arise only when the trial commences but also when the accused is for the first time produced before 

the Magistrate as also when he is remanded from time to time. However, this constitutional right of an indigent accused to get free legal and 

may prove to be illusory unless he is promptly and duly informed about it by the court when he is produced before it. The Supreme Court has 

therefore cast a duty on all Magistrates and courts to inform the indigent accused about his right to get free legal aid.61 

56. Khatri (z) v. 

State of 

Bihar, (1981) 1 

SCC 627, 631: 

1981 SCC (Cri) 

22$: 1981 Cri Lj 

470; 

Hussainara 

Kbatoon 

(4} v. State 

of Bihar, 

(1980} 1 SCC 

98: 1980 SCC 

(Cri) 40, 45: 

1979 Cri LJ 

1045. See also, 

Mohd. 

Ajmal Amir 

Kasab v. 

State of 

Maharasht

ra, (2012.) 9 

SCC 

57. Suk Das v . 

UT of 

Arunachal 

Pradesh, 

{1986) 2 SCC 

401: 1986 SCC 

(Cri) 166: 1986 

Cri Lj 1:084. 

See, Banka 

Das v. 

State of 

Orissa, 

1993 Cri Lj 442 

(Ori); 

Srichand v. 

State of 

M.P., 1993 Cri 

Lj 495 (MP); 

Sugreev 

Singh v. 

State 

ofM.P., 1:993 

Cri Lj 2399 

(MP) holding 

that Suk Das 

will not require 

58. Llewelyn 

Evans, 

re, (1926) 

27 Cri LJ 

1169: AIR 

1926 Bom 

551, 552; 

Mots Bai 

v. State, 

{1954) 55 Cri 

LJ 1591: AIR 

1954 Raj 241; 

59. Sunday Singu 

v. EmEmor, (1931) 32 

Cri Lj539; AIR 1930 Lah 

94$. 

60. (1981) x SCC 627: 

1981 SCC (Cri) 228, 233-34: 

1981 Cri LJ 470. 

61. See also, Mohd. 

Apnal Amir 

Kasab v. State 

of 

Maharashtra, 

(2012) 9 SCC 1: 

(2012) 3 SCC (Cri) 

481: 2012 Cri LJ 

4770. 
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Rights of Arrested Person 87 

The Apex Court has gone a step further in Suk Das v. UT of Arunachal Pradesh62, wherein it has been 

categorically laid down that this constitutional right cannot be denied if the accused failed to apply for it. It is clear that unless refused* 

failure to provide free legal aid to an indigent accused would vitiate the trial entailing setting aside of the conviction and sentence. 

{f) Right to be examined by a medical practitioner.—Section 54 has been amended as 

already discussed. This section empowers the court to get the arrested person medically examined. 

While Section 53 enables a police officer to compel an arrested person to undergo a medical examination with a view to facilitate 

investigation, Section 54 gives the accused the right to have himself medically examined to enable him to defend and protect himself 

properly. It is considered desirable and necessary “that a person who is arrested should be given the right to have his body examined by a 

medical officer when he is produced before a Magistrate or at any time when he is under custody, with a view to enabling him to establish 

that the offence with which he is charged was not committed by him or that he was subjected to physical injury”.62 63 

According to the Supreme Court, the arrested accused person must be informed by the Magistrate about his right to be medically 

examined in terms of Section 54.62 63 64 In case of the examination taking place at the instance of the accused under sub-section (1} a copy 

shall be given to him.65 It has been laid down in Section 54-A that on the request of a police officer in charge of the station, a court having 

jurisdiction can require an accused to subject himself for identification by others if it is found necessary for the investigation of the 

offence.66 

The expression “registered medical practitioner” shall have the same meaning as has been mentioned in the Explanation to Section 53. 

Non-compliance of this important provision by the magistrates has prompted the Delhi High Court to issue directions making it 

obligatory for the Magistrates to ask the arrested person as to whether he has any complaint of torture or maltreatment in police custody. The 

High Court 

62. (1986) 2 SCC 401: 1986 SCC (Cri) 166: 1986 Cri LJ 1084. 

63. joint Committee Report, p. ix. 

64. Sbeela 

Barse v. 

State of 

Mahara

shtra, 

{1983) 2. 

SCC 96: 

1983 SCC 

(Cri) 553. 

See 

also, S. 

54(3)- 

65. See, Ss. 

53-A and 

54 ins. by 

Act 25 of 

2005 

(w.e.f. 

23-6-2006} 

and Act 5 

of 2009 

(w.e.f. 

3r-T2-2009

}. See 

also, 

para. 6.4. 

66. See. S. 

54-A his. 

by Act 25 of 

2005. It has 

been 

brought 

into force 

from 

23-1-2006. S. 

54-A lays 

down thus: 

54-A. 

Iden

tific

atio

n of 

pers

on 

arre

sted.

—Wh

ere a 
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88 Chapter 6 Pre-trial Procedure: Arrest, and the Rights of the Arrested Person 

has also directed the Magistrates to inform the accused of his right under Section 54 to be medically examined as it is his ignorance of this 

right which makes him unable to exercise it.
67

 

The salutary principle that the medical examination of a female should be made by a female medical practitioner has been embodied 

in Section 53(2). Similar provision has now been expressly made in Section 54 also. 

In order to have transparency in the accused-police relations the Supreme Court in Joginder Kumar v. State of 
U.P.6S (Joginder Kumar) formulated the following rules: 

{/} An arrested person being held in custody is entitled, if he so requests to have one friend, relative or other person who is known to 

him or likely to take an interest in his welfare, told, as far as is practicable that he has been arrested and where he Is being 

detained. 

(ii) The police officer shall inform the arrested person when he is brought to the police station of this right. 

{Hi) An entry shall be required to be made in the diary as to who was informed of the arrest. These protections from power must 

be held to flow from Articles 21 and 22(1} enforced strictly. 

The frequent instances of police atrocities and custodial deaths have prompted the Supreme Court to have a review of its decisions like 

Joginder Kumar69, NUabati Bebera v. State of Orissa70, State of M.P. v. 

Shyamsunder Trivedi71, and issue some instructions in D.K. Basu71, to be followed in all cases of arrest or 

detention. These have since been incorporated In various provisions of the Code discussed above. 

Failure to comply with the above provisions would entail departmental action. These are applicable to the arrests made by the officers 

like Customs Officers, Coastal Guard, BSF, etc. 

6.6 Consequences of non-compliance with the provisions relating to 
arrest 

{i) A trial will not be void simply because the provisions relating to arrest have not been fully complied with. If the court has 

jurisdiction to try an offence, any illegality or irregularity in arrest will not oust the jurisdiction of the court to try the offence.73 The question 

whether the 

67. Mukesh Kumar v. State, 1990 Cri LJ 1913 (Del), 

68. (1994) 4 SCC 2.60: 1994 SCC (Cri) 1172. 

69. Ibid. 

70. {1993) 2. SCC 746: 1993 SCC (Cri) 527. 

71. (1995) 4 SCC z6z: 1995 SCC (Cri) 715. 

72. D.K. Basu v. State ofW.B., (1997) 6 SCC 642; 1997 Cri LJ 3525. 

73. Emperor v. Vinayak Damodar Savarkar, ILR (1920) 35 Bom 225; Emperor v. Madho Dhobi} ILR (1903) 31 Cal 557; P.L. 

jaitley v. Chief Justice, Allahabad, (1946) 47 Cri LJ 294: AIR 1945 Oudh 266, 268; Parbhu v. Emperor, (1945) 46 Cri Lj 119: AIR 

1944 PC 73; Mobarik Ali Ahmed v. State of Bombay, 1957 Cri LJ 1346: AIR 1957 SC 857, 866. 
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Consequences of Non-compliance 89 

police officer making the arrest was acting within or beyond his powers in effecting the arrest, 

does not affect the question whether the accused person was guilty or not guilty of the offence 

with which he is charged.74 

(ii) Though the illegality or irregularity in making an arrest would not vitiate the trial of the 

arrested person, it would be quite material if such person is prosecuted on a charge of resistance 

to or escape from lawful custody.75 

{Hi) If a private person attempts to make an illegal arrest, the person against whom such 

attempt is made has every right to protect himself and to exercise his right of private defence in 

accordance with the provisions contained in Sections 96 to 106 IPC.76 If the person making an 

illegal arrest is a police officer or a public servant, then the right of private defence against such 

police officer or public servant will not be as wide as it is against a private person, and would be 

subject to the restrictions contained in Section 99 IPC. 

{Hi) If a public servant having authority to make arrests, knowingly exercises that authority 

in contravention of law and effects an illegal arrest he can be prosecuted for an offence under 

Section zzo IPC. Apart from this special provision, cmy person who illegally arrests another is 

punishable under Section 342 IPC, for wrongful confinement.77 78 

(v) If the arrest is illegal, it is a sort of false imprisonment and the person making such 

arrest exposes himself to a suit for damages in a civil court.7S 78 

It may be mentioned here that the provisions regarding arrest cannot be by-passed by 

alleging that there was no arrest but only informal detention. Informal detention or restraint of 

any kind by the police is not authorised by law.79 “It is intolerable that the police should pursue 

the investigation of crime, by defying all the provisions of the law for the protection of the liberty 

of the citizen, under the colourable pretension that no actual arrest has been made, when, to all 

intents and purposes, a person has been in their custody.”80 

74. Subramania Che tty, re, (1941} 41 Cri LJ 310(1): AIR 194 x Mad 181; 
Nagarmal Jankiram, re, {1942) 43 Cri Lj 89: AIR 1941 Nag 338, 
339; Emperor v. Ravalu Kesigadu, ILR 26 Mad 124. 

75. See. Ss. 224, 115, 225-B IPC; see also, jagannath v. Emperor, (1932) 
33 Cri LJ 887: AIR 1932 
All 227; Appasami 

Mudaliar v. King 

Emperor, ILR (1924} 47 
Mad 442; Kartik 

Chandra Maity v. 

76. AbdulAziz v. 
Emperor, A IR 1933 
Pat 508; Kolavennu 

Venkayya, re, 1956 
Cri LJ 970: AIR 1956 
AP 156. 

77. Anani Prasad Ray v. Emperor. {1926} 27 Cri LJ 1378, 1380-81 (Par); 
Sharifbai v. Abdul Razak, AIR 1961 Bom 42. 

78. Anowar Hussain v. A joy Kumar Mukherjee. AIR 1965 SC 1651: {1965) 2 Cri LJ 
686. 79. Empress v. Madar, 1885 AWN 59; Queen Empress v. Gobardhan, 

ILR (1887) 9 All 528, 566. 

80. R. v. Basooram Dass, 19 WR 36. 
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Chapter 7 

Pre-trial Procedure: Search, Seizure 

and Production of Materials 

Object of the chapter 7.1 
Documents and other material objects relevant for any investigation, inquiry or trial should be available to the agencies conducting such proceedings. If 

any person in possession or control of any such relevant documents or things does not cooperate with these agencies and fails to produce the things 

required, the law will have to devise coercive methods for obtaining these material objects for the purposes of proper investigation, inquiry or trial. The 

Code, therefore, provides initially for a summons to produce any documents or things; but if this method fails or is apprehended to fail, the court can issue 

orders to the police for the search and seizure of such documents or things. The Code also empowers the court to issue a warrant for a general search of any 

place for the purposes of any inquiry or trial, or to issue warrants for the search of places suspected to contain stolen property, counterfeit coins or currency 

notes Gr stamps, obscene objects and such other objectionable materials. The exigencies of the investigation proceedings may sometimes require the 

immediate search of a place, and the Code in such cases empowers the police to make a search even without obtaining a warrant from a Magistrate. 

A coercive search of any place is an encroachment upon the rights of the occupant of the place. But even in a free society like ours, such 

encroachments will have to be tolerated in the larger interests of the society. The provisions in the Code strive to strike a balance between the interests of 

the individual and of the society by providing certain safeguards in favour of the individual. It has been observed, “An Indian citizen’s house, it must always 

be remembered, is his castle, because next to his personal freedom 
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comes the freedom of his home, just as a citizen cannot be deprived of his personal liberty except 

under authority of law, similarly, no officer of the State has a prerogative right to forcibly enter a 

citizen’s house except under the authority of law.”1 

While thus the Code incorporates various provisions enabling the investigating authorities to 

procure evidence in respect of crimes committed in India subject to the restrictions aforesaid, till 

recently there was no provision in the Code enabling the investigating authorities to collect 

evidence available in a foreign country in respect of crimes committed by Indian citizens. In 

order to fill this gap the Code was amended in February 1990, and two sections viz. Sections 

i66~A and i66~B have since been incorporated.2 

The present chapter deals with the extent and limit of legal authority to procure evidence to 

make a search and to seize things for the purposes of investigation, inquiry or trial. 

7.2 Procurement of evidence from and for foreign investigating 
agencies 
Since the investigating authorities were handicapped in collecting evidence available in a foreign 

country in respect of crimes committed by Indian citizens, Parliament has since enacted Sections 

166-A and 166-B as follows: 

Letter of request to 

competent authority 

for investigation in a 

country or place 

166-A. 3[(i) Notwithstanding anything contained in this Code, if, in the 

course of an investigation into an offence, an application is made by the 

investigating officer or any officer superior in rank to the investigating 

officer that evidence may be available in a country or place outside 

India, any Criminal Court may issue a letter of request to a Court or an 

authority in that country or place competent to deal with such request 

to examine orally any person supposed to be acquainted with the facts 

and circumstances of the case and to record his statement made in the 

course of such examination and also to require such person or any other 

person to produce any document or thing which may be in his 

possession pertaining to the case and to forward all the evidence so 

taken or collected or the authenticated copies thereof or the thing so 

collected to the Court issuing such letter. 

(2.) The letter of request shall be transmitted In such manner as the 

Central Government may specify in this behalf. 

{3} Every statement recorded or document or thing received under 

subsection {1} shall be deemed to be the evidence collected during the 

course of investigation under this Chapter. 

1. State v. Bhawani Singh, AIR 1968 Dei 2,08, zx 

i(FB); see also, Melicio Fernandes v, Mohan, 

1966 Cri Lj 12.58: AIR 1966 Goa 2.3, 32.; 
Emperor v. Mohd. Shah, (1947) 48 Cri Lj 161: 
AIR 1946 Lab 456, 458. 

2. See, the Criminal Procedure Code 
(Amendment) Act, 1990. 3. Ss. 166-A and 166-B ins. by Act 10 of 1990, S. z 

{w.e.f. 19-2-1990). 
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166-B. (1} Upon receipt of a letter of request from a Court or an authority in a country or 

place outside India competent to issue such letter in that country or place for the 

examination of any person or production of any document or thing in relation to an office 

under investigation in that country or place, the Central Government may, if it thinks fit,— 

(/) forward the same to the Chief Metropolitan Magistrate or Chief Judicial 

Magistrate or such Metropolitan Magistrate or Judicial Magistrate as he may appoint in this 

behalf, who shall thereupon summon the person before him and record his statement or 

cause the document or thing to be produced; or [ii) send the letter to any police officer for 

investigation, who shall thereupon investigate into the offence in the same manner, as if the 

offence had been committed within India. 

(z) All the evidence taken or collected under sub-section (1), or authenticated copies 

thereof or the thing so collected, shall be forwarded by the Magistrate or police officer, as the 

case may be, to the Central Government for transmission to the Court or the authority 

issuing the letter of request, in such manner as the Central Government may deem fit.] 

Section 166-A enables the investigating authorities and the criminal courts to issue letter of request to their counterparts in foreign countries to 

collect and transmit evidence in respect of crimes committed by Indian citizens. Section 166-B enacts the principle of reciprocity. It enables 

the foreign agencies or courts to send request for collection and transmission of evidence in respect of crimes committed by their citizens in 

India. 

Order or summons to produce document or other thing A police officer or a 

court may, under certain circumstances, issue an order or a summons for the production of any document or other thing if such production is 

necessary or desirable for the purposes of any investigation, inquiry, trial or other proceeding under the Code. This has been provided by 

Section 91 which is as follows: 

91. (1) Whenever any Court or any officer in charge of a police station considers that the 

production 

of any document or other thing is necessary or desirable for the purposes of any 

investigation, inquiry, trial or other proceeding under this Code by or before such Court or 

officer, such Court may issue a summons, or such officer a written order, to the person in 

whose possession or power such document or thing is believed to be, requiring him to attend 

and produce it, or to produce it, at the time and place stated in the summons or order. 

(z) Any person required under this section merely to produce a document or other thing 

shall be deemed to have complied with the requisition if he causes such document or thing to 

be produced instead of attending personally to produce the same. 

(3) Nothing in this section shall be deemed— 

Letter of request from 

a country or place outside 

India to a Court or an 

authority for investigation 

in India 

73 

Summons to produce 

document or other 

thing 
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(a) to affect Sections 12.3 and 12.4 of the Indian Evidence Act, 1872 (1 of 1872), or the 

Banker’s Books Evidence Act, 1891 {13 of 1891); or {b} to apply to a letter, postcard, 

telegram or other document or any parcel or thing in the custody of the postal or 

telegraph authority. 

It has been ruled that the court before issuing a search warrant must have reasons to believe that the persons to whom summons under Section 

91 has to issue would not produce the document. The court further ruled that the expression “reasons to believe” would mean that there must 

be some justifiable ground for the court to form that opinion.4 

A question might arise whether a summons or an order under this section could be issued to an accused person. The language of the 

section is general and prima facie apt to include an accused person. But there are indications that the legislature did not intend to include an 

accused person. The words “attend and produce” are rather inept to cover the case of an accused person who is necessarily required to attend 

the court even otherwise. It would be an odd procedure for a court to issue a summons to an accused person present in court “to attend and 

produce” a document. It would be still more odd for a public officer to issue a written order to an accused person in his custody to “attend and 

produce” a document. Secondly, if Section 91 is so construed as to include an accused person, such a construction is likely to lead to 

grave hardship for the accused and make investigation unfair to him.5 Moreover, the section if construed so widely would be violative of 

Article 20(3} of the Constitution which embodies the principle of protection against compulsion of self-incrimination. For, that article has 

been construed to mean that an accused person cannot be compelled to disclose document which are incriminating and based on his 

knowledge.6 The courts, for all these reasons, have taken the view that Section 91, on its true construction, does not apply to an accused 

person.7 In V.S. Kuttan Pillai v. Ramakrishnan8, the Supreme Court took note of the conflict between the observations in 

the M.P. Sharma case9
 as reconsidered in the Kathi Kalu Oghad case10

 and the one in State of 

4. Bimal Kanti v. M. Chandrasekhar Kao, 1986 Cri Lj 689 (Ori). 
5. State of Gujarat v. Shyamlal, (1965} 2 Cri LJ 256: AIR 1965 SC 1251, 1259-60. Also 

see, V. Gopalakrishnan Nayanar v. K.V. Sasidharan Nambiar, 1996 Cri LJ 1302 
6. Ibid. See also observations of the Supreme Court in State of Bombay v. Kathi 

Kalu Oghad, {1961} 2 Cri LJ 856: AIR 1961SC 1808; M.P. Sharma v.
 Satish 
Chandra, 1954 Cri LJ S65: AIR 1954 SC 300, 306; Bimal Kanti v. M. 

7. State of Gujarat v. Shyamlal, (1965) 2 Cri LJ 256: AIR 1965 SC 1251, 1260; Melicio 
Fernandes v. Mohan, X966 Cri Lj 1258: AIR 1966 Goa 23, 32; Vinayak v. Vikram, 
1979 Cri Lj 71 (Bom). See also, M. Kalanithi Maran v. State, 2004 Cri LJ 1288 

8. (1980) x SCC 264: 1980 SCC (Cri) 226: 1980 Cri Lj 196. 
9. State of Gujarat v. Shyamlal, (1965) 2 Cri Lj 256: AIR 1965 SC 1251, 1259-60. Also 

see, V. Gopalakrishnan Nayanar v. K.V. Sasidharan Nambiar, 1996 Cri Lj 1302 
(Ker); see also observations of the Supreme Court in State of Bombay v. Kathi 
Kalu Oghad, (1961) 2 Cri LJ 856: AIR 1961SC r808; M.P. Sharma v.
 Satish 
Chandra, 1954 Cri LJ 865: AIR 1954 SC 300, 506; Bimal Kanti v. M. 

10. Void. 
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Gujarat v. Shyamlal11. However, as that case was not directly relatabie to a 

summons issued under Section 91(1), it was not considered necessary to refer the 

matter to a larger Bench to resolve the conflict. 

It has been ruled that merely because an order made by an investigating officer to produce books of accounts and other things would 

cause inconvenience to the person from whom it is summoned, it could not be said that the order is beyond the purview of Sect ion 91.12 

The language of Section 91 is very wide. If it were to be taken literally, it might appear that anything whatever which is capable of being 

produced 

i. e. anything tangible and moveable, might be ordered to be produced if the court chose to consider its production necessary or 

desirable for the purposes of any proceeding before it. But no such absolute discretion can be contemplated. It has been held that the 

Magistrate does not have power to order production of money by way of converting it into a draft.13 But it can summon production of 

documents for inquiry.14 The court‟s discretion must be exercised judicially.15 The word “thing” referred to in the section is a physical object 

or material and does not refer to an abstract thing. It cannot be said that issuing of summons to a person for the purpose of taking his specimen 

signature or handwriting is for the production of any document or a thing within the meaning of Section 91.16 It has been held that the court 

has inherent jurisdiction to call upon a person present in the court to produce a document which is in his possession at the time, and it Is in such 

cases unnecessary to insist on the strict compliance with the conditions of Section 91.17 The Supreme Court has clarified that case diary is a 

document under Section 91 and that it can be summoned by the court.18 It has also been ruled19 by the Supreme Court that the power under 

Section 91 enables the court to summon records in the possession of prosecution. The court observed: 

To claim documents within the purview of scope of Sections 2.07, 2.43 read with the 

provisions of Section 173 in its entirety and powers of the court under Section 91 of the Code 

to summon documents signifies and provides precepts which will govern the right of the 

accused to claim copies of the statements and documents which the prosecution has 

collected during investigation and upon which 

they rely.20 

11. (1965) 2 Cri Lj 256: AIR 1965 SC 1251, 
1259-1260. Also see, V. Gopalakrishnan 
Nayanar v. K.V. Sasidharan Nambiar, 1996 
Cri LJ 1302 (Ker). 

12. Surendra Mohan v. K.P. Mani, 1986 Cri LJ 1324 
(All). 13. Jagdisb Prasad Sharma v. State of Bihar, 1988 Cri LJ 
287 (Pat). 14. S.K. S nigh a l v. State ofM.P., 1997 Cri LJ 3145 (MPj; 

V',5. Geetha v. Aliyarkunju, 1997 Cri LJ 479 (Ker); 
Brojendra Nath Kolay v. State, 1994 Cri LJ 1194 
(Call- 

15. Lloyds Bank Ltd., re, AIR 1934 Bom 74, 76; 
Ajay Mukherji v. State, 1971 Cri Lj 1329 (Cal). 

16. T. Subhiah v. Ramaswamy, AIR 1970 Mad 85, 86. 
17. Ganga Ram v. Habib Ullah, AIR 1936 All 212, 215. 
18. Stale of Kerala v. Babu, {1999) 4 SCC 621: 1999 SCC 
(Cri) 611. 19. V.JC Sasikala v. State, {2012) 9 SCC 771: (2013) 1 
SCC (Cri) 1010: 2013 Cri Lj 177. 20. Ibid, para. 220, 
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'Procedure as to 

letters and telegrams 

A person who has not been cited as a witness in the proceedings but appears in the court in 

pursuance of the summons under Section 91(1) does not thereby become a witness and therefore 

cannot be examined and cross examined by the court. Section 139, Evidence Act clearly provides 

that even if such a person produces the document he does not thereby become a witness by the 

mere production of the document.21 

If a person fails to comply with the summons without any reasonable excuse he will expose 

himself to the penal consequences contemplated by Section 349 of the Code. Further, 

intentional omission to produce a document as required by the section will also be punishable 

under Section 175, Penal Code, i860 (IPC). It is obvious that before a person is punished for 

failure to comply with the summons or order issued under the section, it will have to be proved 

that the conditions for issuing the summons or order have been fulfilled and that the summons 

or order has been duly served on such person. 

Clause (b) of sub-section (3) of Section 91 provides that the section shall not apply to any 

document or thing in the custody of the postal or telegraph authorities. In respect of these 

matters the Code provides a separate Section 92 which is as follows: 

92. (r) If any document, parcel or thing in the custody of a postal or telegraph authority is, in 

the opinion of the District Magistrate, Chief judicial Magistrate, Court of Session or High 

Court wanted for the purpose of any investigation, inquiry, trial or other proceeding under 

this Code, such Magistrate or Court may require the postal or telegraph authority, as the case 

may be, to deliver the document, parcel or thing to such person as the Magistrate or Court 

directs. 

(2) If any such document, parcel or thing is, in the opinion of any other Magistrate, 

whether Executive or judicial, or of any Commissioner of Police or District Superintendent of 

Police, wanted for any such purpose, he may require the postal or telegraph authority, as the 

case may be, to cause search to be made for and to detain such document, parcel or thing 

pending the order of a District Magistrate, Chief judicial Magistrate or Court under 

sub-section {1}. 

The authorities mentioned in Section 92 cannot be directed to produce the document or thing 

in court or before the investigating officer. They can only be directed to deliver the same to a 

person nominated by the Magistrate or a court, or to detain them pending order.22 Sections 91 

and 92 must be read together as they form one group. It is therefore obvious that no order under 

Section 92(1) can be passed in respect of a parcel, document or thing not in the custody of the 

postal or telegraph authorities at the time of passing of the order but which are expected to be 

received in future. It is also significant that before the District Magistrate passes 

21. Parmeshwan Devi v. State, (1977) 1 SCC 169: 1977 SCC {Cri) 74, 76: 1977 Cri IJ 245. 

22. Textile Traders Syndicate v. State of I'. P., i960 Cri Lj 871: AIR i960 All 405, 
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an order under Section 92(1) he has to be satisfied whether the production of the document or thing is necessary or desirable for the purposes 

of inquiry, investigation or any other proceeding. Prima facie, there can be no such consideration by the District Magistrate in respect of a 

document which is not in existence at the time of the passing of the order and which may come into existence subsequently and may be 

received by the postal or telegraph authorities.23 However, as regards Section 92(2}, in the very nature of things it is not possible to specify the 

documents, parcels or things that should be detained by the Postal and Telegraph Department, because unless the investigating officer makes 

some prima facie examination it is not possible for him to determine whether any particular document, parcel, etc., would be wanted for the 

purposes of investigation and with regard to which orders may be obtained under Section 92(1}. Therefore, it has been held that an omnibus 

order by the District Superintendent of Police under Section 92(2) directing the Postal and Telegraph Department to detain the entire mail 

addressed to a person was not illegal.24 

Search-warrant 7.4 
A search-warrant is a written authority given to a police officer or other person by a competent Magistrate or a court for the search of any 

place either generally or for specified things or documents or for persons wrongfully detained. A search is a coercive method and involves 

invasion of the sanctity and privacy of a citizen‟s home or premises. It has therefore been repeatedly observed that the power to issue 

search-warrant should be exercised with all the care and circumspection.25 According to the provisions of the Code, search-warrants may be 

issued under six circumstances. 

Three of the circumstances are covered by Section 93 which provides: 

93. (i)(a) Where any Court has reason to believe that a person to whom a When search-warrant summons or order under Section 91 or a requisition under 

sub-section (1) of 
may be issued Section 92. has been, or might be, addressed, will not or would not produce the document or thing as required by such summons or 

requisition, or 

{b} where such document or thing is not known to the Court to be in the possession of any person, or 

(c) where the Court considers that the purposes of any inquiry, trial or other proceeding under this Code will be served by a 

general search or inspection, it may issue a search-warrant; and the person to whom such 

23. Amar Singh v. State, AIR 1965 Raj 160, 162; Textile Traders 
Syndicate v. State of U.P., i960 Cri Lj 871: AIR i960 AH 405, 

24. Kalias h v. Supt. of Post Offices. Delhi, i960 Cri LJ 1134: AIR i960 

Punj 412; see also. Textile Traders Syndicate v. State ofU.P.. 

25. Kalinga Tubes Ltd. v. D. Suri, (1953) 54 Cri Lj 1041: AIR 1953 Ori 
153, 
155. 
Also 

see 

obser
vatio
ns in 
Gang

adhar

an v. 
Kocha

ppi 

Chella

ppan, 

1985 
Cri Lj 
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directed, may search or inspect in accordance therewith and the provisions hereinafter contained. 

(a) The Court may, if it thinks fit, specify in the warrant the particular place or part thereof to which only the search or 

inspection shall extend; and the person charged with the execution of such warrant shall then search or inspect only the place or part so 

specified. 

(3) Nothing contained in this section shall authorise any Magistrate other than a District Magistrate or Chief judicial 

Magistrate to grant a warrant to search for a document, parcel or other thing in the custody of the postal or telegraph authority. 

(a) According to Section 93(1 }{#) a search-warrant may be issued where a court has reason to believe that a person to whom a 

summons or order under Section 91 or a requisition under Section 92(1) has been addressed will not produce the document or thing as 

required by such summons or requisition. 

If a summons or order cannot be issued under Section 91, there cannot obviously be a search-warrant under this clause. As seen earlier 

in para. 7.3, Section 91 on its literal construction does not apply to an accused person. Therefore a search-warrant under this clause cannot 

be issued in respect of documents or property known to be in possession of the accused person.36 However a general search or inspection in 

such a situation is legally permissible under Section 93(i}(c) which would be discussed later. 

The words “reason to believe” in this clause would be construed to mean as “sufficient cause to believe” positively,37 in other words, 

the Magistrate or court must himself or itself be satisfied that there is necessity for the search-warrant to be issued otherwise the thing would 

not be produced.26 27 

28 

The word “may” in sub-section {1) confers discretion on court to issue a search-warrant. This discretion is not unfettered. In the words 

of Lord Mansfield, “Discretion when applied to a Court of justice is sound discretion guided by law; it must be governed by rule, not by 

humour; it must not be arbitrary, vague and fanciful; but legal and regular.” The court is not bound to issue a search-warrant whenever it is 

asked for; it may direct investigation by the police before issuing the process or search-warrant.26 27 28 29 The words “reason to believe” 

coupled with other words contemplate an objective determination based on intelligent care and deliberation involving judicial review as 

distinguished from a purely subjective consideration. 

26. V.S. 

Kuttan 

Filial v. 

Ramakris

hnan, 

{1980) 1 SCC 

264: 1980 

SCO (Cri) 

2.2.6; 1980 

Cri LJ 196; 

Melicio 

Fernande

s v. 

Mohan, 

1966 Cri LJ 

1258: AIR 

1966 Goa 23, 

32; see 

observations 

in State of 

Gujarat v. 

Shyamlal, 

27. Melicio Fernandes v. 

Mohan, 1966 Cri LJ 1258; AIR 1966 

Goa 23, 

32. See also, Bimal Kanti v. 

M. Chandrasekhar Rao, 

1986 Cri LJ 

28. Manicklal v. State, (1953) 54 

Cri LJ 783: AIR 1953 Cai 341, 342. 29. Melicio Fernandes v. 

Mohan, 1966 Cri LJ 1258: AIR 1966 

Goa 23, 32. 
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This function being judicial, it necessarily follows that the court has to apply its mind judicially.50 

(b) A search-warrant may also be issued where any document or other thing necessary or desirable for the purposes of any 

investigation, inquiry, trial or other proceeding under the Code is not known to the court to be in the possession of any person. [S. 93(1 ){b)) 

(c) A search-warrant for a general search or inspection can be issued by a court where it considers that the purposes of any inquiry, 

trial or other proceedings under the Code would be served by such a general search or inspection. [S. 93(i)(c)] 

When such a general search-warrant is issued, in execution of it the premises even in possession of the accused can be searched and 

documents found therein can be seized irrespective of the fact that the documents may contain some statement made by the accused upon his 

personal knowledge and which when proved may have the tendency to incriminate the accused. However such a search and seizure under 

Section 93(i)(c) will not have even the remotest tendency to compel the accused to incriminate himself. A passive submission to search cannot 

be styled as a compulsion on the accused to submit to search and if anything is recovered during such search which may provide incriminating 

evidence against the accused it cannot be styled as a compelled testimony.30 31 

A general search means a search not in respect of any specific documents or things which are considered necessary for the purpose of 

any proceedings under the Code, but a roving inquiry for the purpose of discovering documents or things which might involve persons in 

criminal liability.30 31 32 A general search should not be confused with a general warrant which was a process formerly issued from the State 

Secretary‟s Office in England to take up (without naming any persons) the author, printer and publisher of such obscene and seditious libels as 

were specified in it. Such general warrants have been declared illegal and void in England, while they have never existed here in India at any 

point of time. 

The word “inspection” in this clause (c) may be taken to relate only to the inspection of a locality and place and not of the documents. 

While for specified things and documents search-warrants under the above two clauses {a) and (b) could be issued for the purposes of 

any investigation, inquiry, trial or other proceeding under the Code, a warrant for a general search and inspection under clause (c) can 

apparently be issued only for the purposes of inquiry, trial or other proceeding under the Code. Investigation, inquiry, and trial are quite 

different things and represent different stages of criminal process. This will be clear from the 

30. Ibid, 27. 

31. V.5. Rattan Pillai v. Ramakrisbnan, (1980} 1 SCC 264: 1980 SCC 

(Crt) 226: 1980 Cri Lj 196. Also see. Rajmal Heeralal Jain v. 

32. Paresh Chandra Sen Gupta v. jogendra Nath Roy. AIR 1927 Cal 93. 
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Definitions 
definitions of “inquiry” and “investigation” given in clauses (g) and (h) of Section 2. They are: 

2. (g) “inquiry” means every inquiry, other than a trial, conducted under this 

Code by a Magistrate or Court; 

(b) “investigation” includes ail the proceedings under this Code for the collection of evidence conducted by a police officer or by any person (other than 

a Magistrate) who is authorised by a Magistrate in this behalf; 

The omission of the word “investigation” in Section 513(1 )(c) suggests that the legislature did not provide for the issuing of a warrant for general search for the purpose of an 

investigation- A Magistrate who utilises this clause with a view to help the police in the investigation of an offence does something which the Code does not sanction.
33

 However 

it has been held that the phrase “for purposes of” in clause (c) in relation to inquiry, trial or other proceedings under the Code, is a very comprehensive term and should not 

be construed as meaning “during the pendency of” such proceedings. The stage at which a warrant for general search is issued may be prior to the initiation of any proceeding 

under the Code by way of inquiry or trial. What is necessary in such cases is that the court or Magistrate should be reasonably satisfied that the search is likely to be a link in the 

chain which in the normal course will lead to an inquiry or trial under the Code if the expected material is found on the sea rch, and that there are reasonable grounds for such 

expectation.
34 

Issue of search-warrant being in the discretion of the Magistrate it would be reasonable to expect of the Magistrate to give reasons which swayed his discretion in favour 

of granting the request. A clear application of his mind by the learned Magistrate must be discernible in the order of granting the search-warrant.
35 

Form No. 10 of Schedule II is the prescribed form in which a search- warrant is to be issued. It is as given below: 

FORM NO. 10 [See, Section 93] 

WARRANT TO SEARCH AFTER INFORMATION OF A PARTICULAR OFFENCE To {na^ne and designation of the police officer or other person 

or persons who is or are to execute the warrant). 

Whereas information has been laid (or complaint has been made) 
before me of the commission (or suspected commission) of the offence of 

33. Hosbide v. Emperor, (1940) 41 Cri LJ 32,9: AIR 1940 Cal 97, TOO. 

34. Kalinga Tubes Ltd. v. D. Suri, (1953) 54 Cri Lj 1041: AIR 1953 Ori 153, 157, 158; Meltcio Fernandes v. Mohan, 1966 Cri LJ 1258: AIR 1966 

Goa 2.3, 32.; Kaverappa v. Sankannayya, AIR 1965 Mys 214, 119; See also, Hosbide v. Emperor, {1940) 4T Cri LJ 329: AIR 
35. V'.S. Kuttan Filial V, Ramakrishnan, (1980) 1 SCC 264: 1989 SCC {Cri) 226: 1980 Cri Lj 196. Also see observations in Chttriaram 

Aggarwal v, Agganval Sweet Corner, 1990 Cri LJ 
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of (specify the thing clearly) IS essential to the inquiry now being made (or about to be 

made} into the said offence (or suspected offence}; 

This is to authorise and require you to search for the said (the thing specified) in. the 
(describe the house or place or part thereofto which the search is to be confined}, and if found, to produce the 
sa^Qe 

forthwith before this Court, returning this warrant, with an endorsement certifying what 

you have done under it, immediately upon its execution. 
Dated, this day of , 20  

{Seal of the Court) 
  

(Signature) 

As the form requires that a search-warrant must “specify the thing clearly”, a question might be 

raised as to how this form can be used when a warrant for general search is to be issued under 

Section 93(i)(t:}. But Section 476 permits such variations in the forms set forth in the Second 

Schedule as the circumstances of each case may require. Therefore a warrant for general search 

can be issued in Form 10 and the words “specify the thing clearly” appearing therein may be 

ignored in case of such warrant. 

(d) A warrant for a search of a place suspected to contain stolen property, forged 

documents, etc. can be issued under Section 94 which is given below: 

94. (1} If a District Magistrate, Sub-Divisional Magistrate or Magistrate of 

the first class, upon information and after such inquiry as he thinks 

necessary, 

has reason to believe that any place is used for the deposit or sale of stolen 

property, or for the deposit, sale or production of any objectionable article to 

which this section applies, or that any such objectionable article is deposited 

in any place, he may by warrant authorise any police officer above the rank 

of a constable— 

(a) to enter, with such assistance as may be required, such place, 

(b) to search the same in the manner specified in the warrant, 

(c) to take possession of any property or article therein found w-hich 

he 

reasonably suspects to be stolen property or objectionable article 

to 

which this section applies, 

{d) to convey such property or article before a Magistrate, or to guard 

the same on the spot until the offender is taken before a 

Magistrate, 

or otherwise to dispose of it in some place of safety, 

(e) to take into custody and carry before a Magistrate every person 

found in such place who appears to have been privy to the deposit, 

sale or production of any such property or article knowing or hav- 

ing reasonable cause to suspect it to be stolen property or, as the 

case may be, objectionable article to which this section applies. 

(z) The objectionable articles to which this section applies are— 

(a) counterfeit coin; 

(/E?} pieces of metal made in contravention of the Metal Tokens Act, 
,oo9 ( of ,oo9) or brought :nt9 ind:a c9ntrav9nti9n 9f any 

Search of place 

suspected to contain 

stolen property, forged 

documents, etc. 
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102 Chapter 7 Pre-trial Procedure: Search, Seizure and Production of Materials 

(d) forged documents; 

(e) false seals; 

if) obscene objects referred to in Section 29a of the Indian Penal Code {45 of i860); 

(g) instruments or materials used for the production of any of the articles mentioned 

in clauses (a) to (/*). 

The section makes it clear that i) the search-warrant can be issued only by a District Magistrate, 

Sub-Divisional Magistrate, or a Magistrate of the First Class; ii) the person authorised to search 

must be a police officer above the rank of a constable; and in) before a warrant is issued the 

Magistrate concerned must have reason to believe that the place is used for the deposit or sale 

of stolen property etc.36 

In applying Section 94 the Magistrate should have information. He must also conduct the 

inquiry as he thinks necessary. On the basis of such inquiry he must have reason to believe that 

the place is used for deposit of stolen property. The order must therefore show that he applied 

his mind.37 

Seizure under Section 94 of a vehicle which was sold on hire-purchase basis and in respect 

of which a civil dispute was pending, was disapproved.38 

The warrant is to be issued in Form 11 of the Second Schedule which is as follows: 

FORM NO. 11 

[See, Section 94] 

WARRANT TO SEARCH SUSPECTED PLACE OF DEPOSIT 

To (name and designation of a police officer above the rank of a constable) 

Whereas information has been laid before me, and on due inquiry thereupon had, I have 

been led to believe that the (describe the house or other place) is used as a place for the deposit 

(or sale) of stolen property (or if for either of the other purposes expressed in the section, state 

the purpose in the words of the section); 

This is to authorise and require you to enter the said house (or other place) with such 

assistance as shall be required, and to use, if necessary, reasonable force for that purpose, and 

to search every part of the said house {or other place, or if the search is to be confined to a part 

specify the part clearly), and to seize and take possession of any property (or documents, or 

stamps, or seals, or coins, or obscene objects, (as the case may be) [add, when the case requires 

it) and also of any instruments and materials which you may reasonably believe to be kept for 

the manufacture of forged documents, or counterfeit stamps, or false seals, or counterfeit 

coins or counterfeit currency notes (as the case may be), and forthwith to bring before this 

Court such of the said things as may be taken possession of, returning this warrant, with an 

endorsement certifying what you have done under it, immediately upon its execution. 

Dated, this _________________ day of _________________ , 20 _______  . 

36. See observations in Dinesb 

Auto Finance v. State of A.P., 1988 

Cri Lj 1876 

37. Gangadharan v. Kochappi 

Chellappan, 1985 Cri Lj 1517 (Ker). 38. See, Sabal Chandra Samal v. 

Sailesh Kumar Pradhan, 1999 Cri 

Lj 2414 
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(e) Where any newspaper, book or any document contains any matter the publication of which is punishable under Section IZ4-A 

(Sedition), or Section 153-A (Promoting enmity between classes) or Section 153-B (Imputations, assertions prejudicial to national 

integration) or Section 292 {Sale etc. of obscene books etc.) or Section 293 (Sale etc. of obscene objects to young persons) or Section 

295-A (Maliciously insulting the religion or the religious beliefs of any class) of the IPC, Section 95 of the Code empowers the State 

Government that it may, by notification, declare every copy of the newspaper containing such matter and every copy of such book or 

other document to be forfeited to the government. Upon such a declaration of forfeiture any Magistrate may by warrant authorise any 

police officer not below the rank of sub-inspector to enter upon and search for the same in any premises where any copy of such issue 

of the newspaper or any such book or other documents may be, or may be .reasonably suspected to be. [S. 95(1)] if) If any person is 

confined under such circumstances that the confinement amounts to an offence, a search-warrant may be issued for the person so 

confined. This has been provided by Section 97 which reads as follows: 

97. If any District Magistrate, Sub-Divisional Magistrate or Magistrate of the first 

class has reason to believe that any person is confined under such circumstances that 

the confinement amounts to an offence, he may issue a search warrant, and the 

person to whom such warrant is directed may search for the person so confined; and 

such search shall be made in accordance therewith, and the person, if found, shall be 

immediately taken before a Magistrate, who shall make such order as in the 

circumstances of the case seems proper. 

Search for persons 
wrongfully confined 

The warrant under this section is in the nature of a writ of habeas corpus for rescue of a wrongfully confined person by intervention of police 

directed by a magisterial order.59 In India, the writ of habeas corpus is probably never used by a husband to regain his wife and the 

alternative remedy under Section 97 is always used.39 40 Before a warrant is issued under this section the Magistrate has to satisfy himself 

that a person has been wrongfully detained.39 40 41 However the section does not cast any obligation on the Magistrate to hold a detailed 

inquiry or to record such 

39. Jay Engg. Works v. State, AIR 1968 Cal 407,468. Also see, 

Zabirul Hassan v. State ofU.P., 1988 Cri LJ 230 (AH). 

40. Mohd. Ikram Hussain v. State ofU.P., {1964) 2 Cri Lj 590: AIR 1964 SC 1625. 

41. Anuara Begum v. 

Habil Mea, (1962) 

2 Cri Lj 159. 160 

(Tripura JCC): 

Khaliqan v. 

Emperor, (1946) 47 

Cri Lj 76: AIR 1945 

Oudh 170, IJJ- 
Thakamatti 

Debt v. Nepal 

Chandra, (1959} 40 

Cri Lj 58: 

AIR 1938 Cal 704; 

Rajendra Nath v. 

Anukul 

Chandra, 1957 Cri 

Lj 365: AIR 1957 Cal 

139; Banarasi Lai 

v. Neelam, AIR 1969 

Del 304; Kalian 
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Power to compel 

restoration of 

abducted females 

findings which are necessary after adjudication. Nor is there any right for the affected party to 

be heard before the Magistrate issues the search- warrant. It came to be invoked by a father to 

rescue his married daughter from wrongful confinement by her in-laws.42 However, it was held 

inapplicable to a case where after the S.D.M.’s rejection of the mother’s prayer for search of her 

son who was with his father, the Sessions Judge ordered search and subsequently custody of 

the boy with the mother. The High Court dismissed the revision petition, the Supreme Court 

ruled that Section 97 is not prima facie attracted to the facts and circumstances of the case 

when the child was living with his own father. The Supreme Court has also turned down the 

husband’s request for a search-warrant under Section 97 for his children who were with his 

wife, as the mother is the natural guardian of her children.43 In case of a person wrongfully 

confined by a gherao, a warrant can be issued under this section for his rescue.44 

An additional special provision has been made by Section 98 to compel restoration of 

abducted females. The section reads as follows: 

98. Upon complaint made on oath of the abduction or unlawful detention of a woman, or 

a female child under the age of eighteen years, for any unlawful purpose, a District 

Magistrate, Sub-Divisional Magistrate or Magistrate of the first class may make an order for 

the immediate restoration of such woman to her liberty, or of such female child to her 

husband, parent, guardian or other person having the lawful charge of such child, and may 

compel compliance with such order, using such force as may be necessary. 

The section is intended to give immediate relief to a woman or girl abducted or detained for 

any unlawful purpose.45 An action under this section cannot be taken except upon a complaint 

on oath;46 however a protracted inquiry is not contemplated by the section as that would defeat 

the object of the provision.47 The only order that can be passed under this section is one to 

restore the female to her liberty or to her lawful guardian.48 To issue a warrant for the arrest of 

the female is not permissible under this section but that could be possible under Section py.49 

42. Pravinsingh v. 

Biharilal Singh, 1989 

Cri Lj 1386 (Bom). 43.

 Ra

mes

b v. 

Lax

mi 

Bat, 

(1998) 

9 SCC 

266: 

1998 

SCC 

(Cri) 

999, 

Also 

see, 

Anj

ali 

Anil 

Ran

gari 

v. 

Anil 

Knp

44. fay Engg. Works 

v. State, AIR 1968 Cal 407. 45. Abraham v. 

Mahtabo, ILR (1889) 16 

Cal 487. 

46. Moti v. Beni, AIR 

1956 All 852. 47. Dhapu v. Puri 

Lai, 1959 Cri Lj 1184: AIR 

1959 MP 356. 

48. Abdul Jalil Khan 

v. Emperor, AIR 1936 All 

354, 

49. Khuda Bux v. 

State, (1951) 52 Cri Lj 9x2: 

AIR 1951 All 637. 
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Constitutional Validity of Search-warrants 10
5 

Constitutional validity of search-warrants 
A question might be raised as to the constitutional validity of a search- 

warrant where it relates to the documents or things in possession of the 

accused person or where the warrant is for a general search or inspection of 

the premises in possession or occupation of the accused person. In the pre- 

ceding para. 7.3 it has been considered that a court is precluded from issuing 

a summons to an accused person to produce any document or thing in his 

custody as that would be violative of Article 2.0(3} °f the Constitution. 

It is also seen in para. 7.4 that a search-warrant under Section 93(i)(<z) could 

be issued only in cases -where a summons has been issued or might have 

been issued. Therefore, a search-warrant for the documents or things in 

possession of the accused could not be issued. However, search-warrant 

issued under Section 93(1 ){b) for particular things or documents not known to 

the court to be in possession of any person, or a warrant for a general search 

of the premises in possession of the accused person, or a search-warrant 

under Sections 94, 95 or 97 in respect of any particular property or person in 

possession or custody of the accused person, cannot be taken to be violative 

of Article 20(3) of the Constitution which gives protection to the accused 

person against testimonial compulsion. In these cases the search and 

consequent seizure of documents or other things are not the acts of the 

accused person at all, much less his testimonial acts amounting to 

self-incrimination. Search-warrant is addressed to an officer of the 

government, generally a police officer. Neither the search nor the seizure are 

acts of the occupier of the searched premises. They are acts of another to 

which he is obliged to submit and are, therefore, not his testimonial acts in 

any sense.‟0 It is easy to see how a different view would lead to monstrous 

results. A person may commit murder and bury the body in the backyard of 

his house and he may commit burglary and keep the loot in an almirah inside 

his house; or he may commit cheating and keep the proceeds thereof in a 

drawer of his writing desk, and they would all be as safe as if they had been 

lodged in the Bank of England. Such disastrous consequences could never 

have been intended by any law-maker. 

The Constitution is not intended to be a charter for the lawless and there is 

nothing in Article 20(3} of the Constitution to prevent a search under the 

provisions of the Code.55 

General provisions relating to search-warrants 
Certain provisions applicable in respect of a warrant of arrest have been, by a general rule, made 

applicable mutatis mutandis to search-warrants 50 51 

50. M.P. Sharma v. Satish Chandra, 1954 Cri Lj 865: AIR 1954 SC 300, 302.. See also, V.S. Kuttan Pillai v. 

Ramakrishnan, {1980} 1 SCO 264: 1980 SCC (Cri) 226: 1980 Cri LJ 196. 

51. Sorualingam, re, {1955) 56 Cri Lj 1602: AIR 1955 Mad 685; Melicio Fernandes v. Mohan, 1966 Cri LJ 1258: AIR 1966 Goa 

23, 32; M.P. Sharma v. Satish Chandra, 1954 Cri Lj 865: AIR 1954 SC 300. 

7.5 

7.6 
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Direction, 

etc. of 

search-war

rants 

Magistrate may direct 103- 

issued under the six circumstances mentioned in the preceding para. 7.4. This general rule is provided by Section 99 which reads as follows: 

99. The provisions of Sections 38, 70, 72, 74, 77, 78 and 79 shall, so far as 

may be, apply to all search warrants issued under Sections 93, 94, 95 or 97. Section 38 referred to in the 

above section provides that a person, other than a police officer, may be aided in the execution of a warrant.52 Sections 70 and 72 deal with the 

form of warrant, its duration, and the person to whom it might be directed.53 Section 74 provides that a warrant directed to any police officer 

may also be executed by any other police officer whose name is endorsed upon the warrant by the officer to whom it is directed or endorsed. 

Section 77 makes it clear that a warrant may be executed at any place in India. Sections 78 and 79 explain the procedure to be followed where 

a warrant is to be executed outside the local jurisdiction of the court issuing it.54 55 

7.7 Search of a place without warrant 
(a) Magistrate may direct search in his presence.—A Magistrate competent to issue a 

search-warrant under six circumstances mentioned in the preceding para. 7.4 may direct a search to be made in his presence if he considers it 

advisable,55 56 and in such a case it would not be necessary to formally issue a search-warrant. This is clear from Section 103 which reads as 

follows: 

Any Magistrate may direct a search to be made in his presence of any search in his presence place for the 

search of which he is competent to issue a search-warrant. 

(b) Search by police officer during investigation.—A citizen should have in his house a 

full and free life undisturbed by executive action.'‟6 However, in the larger interests of the administration of justice it becomes necessary that 

public officers engaged in investigations and inquiries relating to offences or suspected offences should be afforded fair and reasonable 

facilities for searches. The decision as to whether a search of a citizen‟s house is essential in the larger interests of society ought to be 

basically a judicial decision. Therefore the duty of balancing the two conflicting considerations in diverse circumstances has been vested in 

the Magistrate or court issuing search-warrants under the provisions of the 

52.
 
See 
supr
a, 
para
. 5.7. 

53.
 
See 
supr
a, 
para
. 5.5 

54.
 
See 
supr
a, 
para
. 
5.6. 

55.
 
Clar
ke v. 
Broj
endr
a 
Kish
ore 
Roy, 
ILR 
(191
2,} 
56 . 
Meli
cio 
Fern
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Search of a Place without Warrant 107 

Code.57 But Section 165 of the Code has been enacted as an exception to 

this general law of searches because it is recognised that in certain excep- 

tional emergencies it is necessary to empower responsible police officers 

to carry out searches without first applying to the courts for authority.58 

The legislature has however attempted to restrict and limit the powers of 

the police under this section, and has provided the citizens concerned with 

safeguards in order to prevent the abuse of these povrers. Section 165 is 

as follows: 

165. (1) Whenever an officer in charge of a police station or a police officer 

making an investigation has reasonable grounds for believing that anything 

necessary for the purposes of an investigation into any offence which he is 

authorised to investigate may be found in any place within the limits of the 

police station of which he is in charge, or to which he is attached, and that 

such thing cannot in his opinion be otherwise obtained without undue delay, 

such officer may, after recording in writing the grounds of his belief and 

speci- 

fying in such writing, so far as possible, the thing for which search is to be 

made, search, or cause search to be made, for such thing in any place within 

the limits of such station. 

(z) A police officer proceeding under sub-section (i), shall, If practicable, 

conduct the search in person. 

{3} If he is unable to conduct the search in person, and there is no other 

person competent to make the search present at the time, he may, after 

record- 

ing in writing his reasons for so doing, require any officer subordinate to him 

to make the search, and he shall deliver to such subordinate officer an order 

in 

writing, specifying the place to be searched, and so far as possible, the thing 

for which search is to be made; and such subordinate officer may thereupon 

search for such thing in such place. 

(4} The provisions of this Code as to search-warrants and the general 

provi- 

sions as to searches contained in Section 100 shall, so far as may be, apply to 

a search made under this section. 

(5) Copies of any record made under sub-section (1) or sub-section (3} 

shall 

forthwith be sent to the nearest Magistrate empowered to take cognizance of 

the offence, and the owner or occupier of the place searched shall, on 

applica- 

tion, be furnished, free of cost, with a copy of the same by the Magistrate. 
An analysis of the section will show that 

(i) The power to search a place under this section can be exercised only by a police officer in charge of a police station or other 

police officer 

57. See 

observat

ions in 

Kalin

ga 

Tubes 

Ltd. v. 

D. 

Suri, 

(1953) 

54 Cri Lj 

io4i:AIR

i953 Ori 

153, 156. 

58. Emperor v. Mobd. Shah, (1947) 48 Cri LJ 161: AIR 1946 Lah 

456, 458. 

Search by police officer 
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thereupon the subordinate officer shall have authority to conduct the search. 

(ii) The search under this section must be for particular things or documents, or specified materials, necessary for the purposes of the 

investigation. The section does not permit a general search.A For instance, where the police officer searches a house for stolen 

articles generally and not for any articles mentioned by a complainant as having been stolen from him, the search would be 

considered as a general search and therefore not having legal authority under this section. The word “thing” does not include a 

configuration of a wall, or the inspection of any place inside a house for the purposes of investigation. A promiscuous entry into 

houses is not permitted to an investigating officer simply to satisfy himself as to the truth of an allegation made by a complainant 

or an accused person or a witness.59 60 

60 

{Hi} The police officer must have reasonable grounds for believing that: 

(a) any specific thing necessary for the purposes of the investigation may be found in the place within the limits of his 

police station, and 

(b) such thing, in his opinion, cannot otherwise be obtained without undue delay i.e. in his opinion it would be too late 

before a search-warrant is obtained from a Magistrate. 

Where lack of time is not a consideration, search without warrant is not proper and the recovery would itself come under 

suspicion.61 The section gives power to the police officer to search without warrant if he has “reasonable grounds for believing” 

and not just “reasonable suspicion” as in Section 4i(i)(zi). The expression “reasonable grounds for believing” is equivalent to “has 

reason to believe” in Section 93. It means a belief based on some definite facts.62 This provision is intended to ensure that the 

searches by the police officers are not arbitrary and are genuinely required in cases where there is no time to approach a 

Magistrate for a search-warrant. 

[iv) A good procedural safeguard against arbitrary searches and against general or roving searches is provided when the section insists 

that the police officer before proceeding to search a place must record the grounds of his belief as to the necessity of such search 

and must 

59. Lai 
Mea 
v. 

Emp
eror, 
(1:92,6) 

17 Cri Lj 

542: AIR 

1925 Cal 

663; 

Ram 
Parv
es 
Ahir 
v. 

Emp
eror, 
(3:944) 

45 Cri LJ 

S02, 

803: AIR 

1944 Par 

228; 

60.

 jagan
nath v. 

Emperor, ( 

1928) 29 Cri Lj 

272 (All). 

61. A.P. 
K at 
tan 
Pani
cker 
v. 

State 
of 
Keral
a, 
(1963) x 

Cri Lj 

669, 673 

(Ker); 

Emp
eror 
v. 

Moh

62. See 
obser 

various 

in Par 
tap v. 

Direc
tor of 
Enfor
ceme
nt, 
(1985) 3 

SCC 72: 

1:985 

SCC 

(Cri) 

312: 1986 
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also specify in such writing the things for which the search is to be conducted.63 This would obviate the possibility of a police 

officer manipulating and choosing his “grounds of belief‟ after having in fact a general roving search. By requiring the police 

officer to specify beforehand the article for which the search is to be made, it would also limit the extent of search and would 

consequently restrict the encroachment upon the privacy of the occupant. For instance, where a police officer intends to 

search a house for a stolen cycle or scooter and has specified it in writing beforehand, he can hardly be in a position to claim 

any legal authority under the section to open and search the suit-cases in the house. 

The recording of reasons is an important step in the matter of search and to ignore it is to ignore the material part of the 

provisions governing searches.64 If the reasons are recorded in the case diary, that would not amount to due compliance with 

the mandatory provisions of the section as the accused in that case would not be able to claim a copy of the extract of the case 

diary.65 The nonrecording of the reasons for search would make the search illegal.66 An illegal search may entail punishment 

of the police officer who may be asked to pay compensation to the person whose house has been searched.67 

{v} Sub-section (5} requires that the copies of record made under subsection (1) or sub-section (3) shall be sent forthwith to 

the nearest Magistrate. This would ensure that these records are not conveniently fabricated after the search to enable the 

police to justify their conduct suitably. Further, the sub-section requires the Magistrate to furnish, free of cost, to the occupier 

of the place searched a copy of the entire record so received by him. The occupier thereby gets an adequate opportunity to 

satisfy himself as to the legality of the search, and in case the search is found to be illegal or improper, the office copy of the 

record would facilitate the proof of the illegality or impropriety of the search in any proceedings taken against the erring 

police officer.68 

(vi) Sub-section (z) directs that the police officer, as far as practicable, is to conduct the search in person. However the rule is to be 

interpreted reasonably. Where a police officer remained outside 

6.3. Sohart Lai v. Emperor, (1955) 34 Cri L] 568; State v. Satyanarayan Mailik, AIR 1965 Ori 136: 
Emperor v. Mobd. Shah, (1947) 48 Cri L] 161: AIR 1946 Lah 456. 

64. State of Rajasthan v. Rehman, i960 Cri Lj 186: AIR i960 SC zio. 
65. Sanchaiia investmetits v. State of W.R.. AIR 1981 Cal 157. 
66. State v. Satyanarayan Mailik, AIR 1965 Ori 136. 
67. Sharda Singh v. State of U.P., 1999 Cri Lj 1S80 (All). 
68. Emperor v. Mohd. Shah, {1947} 48 Cri Lj 161: AIR 1946 Lah 436, 458. 
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When officer in 

charge of police station 

may require another to 

issue search luarrant 

the house while the search was being made inside by some subordinate officer, the search was not 

held to be illegal.69 

If, however, the police officer is unable to conduct the search in person, and there is no other 

person competent to make the search present at the time, then, according to sub-section (3}, he can 

authorise any subordinate officer to make the search. The sub-section, however, requires that the 

police officer giving such authority must record his reasons for doing so; the authority given to the 

subordinate officer must be in writing and it should, as far as possible, specify the place to be 

searched and the thing for which the search is to be made. A search by a subordinate police officer 

without such authority is illegal.70 An oral order given to a subordinate officer is not enough, and the 

authorisation of the search must always be in writing.71 

(thi) Sub-section {4) provides that the provisions as to search-warrants and the general provisions as to 

searches contained in Section 100 shall, as far as may be, apply to searches conducted by the police 

under this section. The provisions of Section 100 have been discussed in the succeeding para. 7.8. 

(c) Power to conduct search in the limits of another police station.—Section 166 enables a police 

officer to effectuate a search of a place located beyond the limits of his own police station, if the 

exigencies of the situation so require. Section 166 reads as follows: 

x66. (1) An officer in charge of a police station or a police officer not being below the rank of 

sub-inspector making an investigation may require an officer in charge of another police station, 

whether in the same or a different district, to cause a search to be made in any place, in any case in 

which the former officer might cause such search to be made, within the limits of his own station. 

(2.) Such officer, on being so required, shall proceed according to the provisions of Section 165, 

and shall forward the thing found, if any, to the officer at whose request the search was made. 

{3} Whenever there is reason to believe that the delay occasioned by requiring an officer in 

charge of another police station to cause a search to be made under sub-section (1) might result in 

evidence of the commission of an offence being concealed or destroyed, it shall be lawful for an 

officer in charge of a police station or a police officer making any investigation under this Chapter to 

search, or cause to be searched, any place in the limits of another police station in accordance with 

the provisions of Section 165, as if such place wrere within the limits of his own police station. 

69. Satagopaia v. Satrughna Behara, {1912,) 15 Cri LJ 763; Ujagar Singh v. 

Emperor, (1932) 33 Cri LJ 492: AIR 1932 Oudh 249. 
70. Madho Sonar v. Emperor, (1915} 16 Cri LJ 589; Idu Mandat v. Emperor, (1905} 

6 Cri LJ 439; Emperor v. Brikhban Singh, {1915) 
71. Hira Lai v. Ramdulare, AIR 1935 Nag 237. 
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(4) Any officer conducting a search under sub-section (3} shall forthwith send notice 

of the search to the officer in charge of the police station within the limits of which such 

place is situate, and shall also send with such notice a copy of the list (if any) prepared 

under Section 100, and shall also send to the nearest Magistrate empowered to take 

cognizance of the offence, copies of the records referred to in sub-sections (1} and (3} of 

Section 165. 

(5) The owner or occupier of the place searched shall, on application, be furnished free 

of cost with a copy of any record sent to the Magistrate under sub-section (4). 

(d) Search for false weights and measures.—Where a police officer in charge of a police 

station has reason to believe that weights, measures or instruments for weighing which are false, 

are used or kept in any place, he can inspect and search the place and may seize such weights, 

measures, etc. 

This has been provided by Section 153 which is as follows: 

153. (1) Any officer in charge of a police station may, without a -warrant, enter Inspection of weights any place within 

the limits of such station for the purpose of inspecting or and measures searching for any weights or measures or 

instruments for weighing, used or kept therein, whenever he has reason to believe that there are in such place any 

weights, measures or instruments for weighing which are false. 

(2) If he finds in such place any weights, measures or instruments for weighing which 

are false, he may seize the same, and shall forthwith give information of such seizure to a 

Magistrate having jurisdiction. 

General provisions relating to searches 7.8 
Whether a search is made under a warrant issued under any of the Sections 93, 94, 95 and 9772 

or whether it is conducted without a warrant under any of the provisions of Sections 103, 165 

and 166,73 the provisions of Section 100 have been made applicable/4 It has been reiterated by 

the Supreme Court that if the discovery of a fact is otherwise reliable its evidentiary value is not 

diminished by reason of non-compliance of Section 100(4} and 100(5).75 Sections 100 and 165 

have been held applicable to searches made under the Narcotic Drugs and Psychotropic 

Substances Act, 1985 also. Mere non-compliance of the provisions in the Code would not by 

itself vitiate the prosecution. But if the person searched is not informed of his right to demand 

that the search be made in the presence of a gazetted officer or a Magistrate as provided for 

under the Act, it 

72. See supra, para. 7.4. 

73. See supra, para. 7.7. 

74. This is dear from the wordings of Ss. 100, 165(4} aQd 2.^3}. Also 

see, Naga 

People's 

Moveme

nt for 

Human 

Rights v. 

Union 

of India, 

(199S) 2 

SCC 109; 

1998 SCC 

(Cri) 514 

wherein 

the 

Supreme 

Court 

ruled, that 

in cases 

where 

75. See, Musheer Khan v. State of M.P.. {2010} 2 SCC 748: (2010) 2 

SCC (Cri) noo: AIR zoro SC 762. 
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Persons in charge of a 

closed place to allow 

search 

may vitiate the proceedings.76 The only case where these provisions have not been expressly made 

applicable is a search without warrant under Section 153 for false weights, measures, etc. It is, 

however, submitted that even in such a case the provisions of Section too would be made applicable 

to the extent it is practicable to do so. Section 100 is as given below: 

roo. {1) Whenever any place liable to search or inspection under this Chapter is closed, any person 

residing in, or being in charge of, such place, shall, on demand of the officer or other person 

executing the warrant, and on production of the warrant, allow him free ingress thereto, and afford 

all reasonable facilities for a search therein. 

(2) If ingress into such place cannot be so obtained, the officer or other person executing the 

warrant may proceed in the manner provided by subsection (2) of Section 47. 

(3) Where any person in or about such place is reasonably suspected of concealing about his 

person any article for which search should be made, such person may be searched and if such 

person is a woman, the search shall be made by another woman with strict regard to decency. 

(4) Before making a search under this Chapter, the officer or other person about to make it 

shall call upon two or more independent and respectable inhabitants of the locality in which the 

place to be searched is situate or of any other locality if no such inhabitant of the said locality is 

available or is willing to be a witness to the search, to attend and witness the search and may issue 

an order in writing to them or any of them so to do. 

{5) The search shall be made in their presence, and a list of all things seized in the course of 

such search and of the places in which they are respectively found shall be prepared by such officer 

or other person and signed by such witnesses; but no person witnessing a search under this section 

shall be required to attend the Court as a witness of the search unless specially summoned by it. 

(6) The occupant of the place searched, or some person in his behalf, shall, in every instance, 

be permitted to attend during the search, and a copy of the list prepared under this section, signed 

by the said witnesses, shall be delivered to such occupant or person. 

(7) When any person is searched under sub-section {3}, a list of all things taken possession of 

shall be prepared, and a copy thereof shall be delivered to such person. 

(8) Any person who, without reasonable cause, refuses or neglects to attend and witness a 

search under this section, when called upon to do so by an order in writing delivered or tendered to 

him, shall be deemed to have committed an offence under Section 187 of the Indian Penal Code (45 

of i860). 

The section has three important aspects: a) the occupant of a place liable to search is required to 

give all reasonable facilities to the persons authorised to conduct a search; y the police and others 

authorised to search are armed with necessary powers for the proper and effective execution of the 

search; 

76. State of Punjab v. Balbir Singh, (1994) 3 SCC 299: 1994 SCC (Cri) 
634; Saiyad Mohd. Saiyad Umar Saiyad v. State of Gujarat, 
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as possible of the search and to exclude the possibility of any concoction, or malpractice of any kind”.77 

An analysis of the section would bring out of the following points: 

(i) The free ingress and reasonable facilities referred to in subsection (i) are to be made available both for a search under a warrant 

as well as for a search without a warrant.78 

(ii) Sub-section (2) is also applicable in case of a search without warrant. If ingress to a place liable to search cannot be obtained as 

envisaged by sub-section (1), then sub-section (2), by importing Section 47(2) adopts the procedure whereby the police 

officer or other person conducting the search is empowered to enter the place and in order to effect an entrance into such a 

place to break open any outer or inner door or window of any house or place if after notification of his authority and purpose, 

and demand of admittance duly made, he could not otherwise obtain admittance. Section 47(2) provides a safeguard in favour 

of a pardan- ashin woman and the same would apply in case of a search also.79 Further, it has been held that if in the 

exercise of the power or the performance of the official duty, improper or unlawful obstruction or resistance is encountered, 

there must be the right to use reasonable means to remove the obstruction or overcome the resistance. This accords with 

common sense and does not seem contrary to any principle of law.80 

(Hi) In order to obviate the chance of any person stealthily taking away on his person any article or thing for which the search of a 

place is to be made, sub-section {3) provides for the search of such a person. The provision is necessary to prevent the object 

of the search getting frustrated. If the person to be searched is a woman, then, in order to protect her modesty it has been 

provided that the search shall be made by another woman with strict regard to decency. 

(iv) The search is to be made in the presence of at least two independent and respectable inhabitants of the locality in which the place 

to be searched is situated. However, if no such inhabitant of the said locality is available or willing to be a witness to the 

search, the search can be made in the presence of the inhabitants of any other locality. What is more important to be 

emphasised is the respectability of the witness rather than his locality or independence.81 

77. Emperor v. Balai Gbose, (1930) 31 Cri Lj 667, 669: AIR 1930 Cal 141, 143. 

78. Searches under a warrant are contemplated by Ss. 93. 94, 95, 97 

and searches without: warrant are contemplated by Ss. 103, 153, 

79. For the text of S. 47(2,) see, para. 6.3. 

SO. Maiajog Dobey v. H.C. Bhari, 1956 Cri Lj 140: AIR 1956 SC 44. 

8L Tut Mohan Ram v. State, 1981 Cri LJ (NOCl 223 (Del). 
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The object of the provision is to guard against possible chicanery and unfair dealings 

on the part of the persons authorised to search and to ensure that anything 

incriminating which may be said to have been found in the premises searched, was 

really found there and was not introduced by the members of the search-party.82 The 

presence of witnesses at a search is always desirable and their absence will weaken and 

may sometimes destroy the acceptance of the evidence as to the finding of the 

articles.83 84 85 With a view to ensuring that the witnesses for the search are 

disinterested persons, the word “independent” has been inserted in sub-section (4).84 85 

It suggests that the search-witness should be absolutely unprejudiced and disinterested 

in the result of the search.S) Witnesses who had been joining in the police raids and had 

been appearing as witnesses for the police for the last 15 years could not be considered 

as independent witnesses.86 A witness should not be a party to any faction. Perhaps 

difficulties might be encountered in construing the term “independent” in relation to 

different individuals in a society in which people do have all kinds of labels religious, 

political, regional, etc. Absolute “independence” might rather be difficult to find, 

however, a reasonable degree of “independence” can legitimately be asked for and 

expected. 

The word “respectable” does not connote any particular status or wealth or 

anything of that kind. Any person is entitled to claim respectability provided he is not 

disreputable in any way. He should have such standing as would make his words 

believable.87 A dismissed constable, a thief, or a criminal of some kind, or a person 

perhaps of grossly immoral habits will not be considered as “respectable”.88 Being a 

prosecution witness will not, however, make a person less respectable. In practice the 

word “respectable” 

82. Abdullah v. 

Emperor, (192.6) 

27 Cri Lj 73; 

E?nperor v, 

Nirmal Singh, 

1LR (1920) 42 Ail 67; 

Emperor v. 

Balai Ghose, 

(1930) 31 Cri Lj 667, 

669: AIR 1930 Cal 141, 

143; Kumar v. 

State of A.P., 

1973 Cri 

83. Malak Khan v. 

Emperor, (1946) 

47 Cri Lj 489, 492: 

AIR 1946 PC 16, 19. 

See also, Ram 

Prasad v. 

Emperor, (1938) 

39 Cri Lj 796: AIR 

1938 Pat 403; 

Dinkar Nhamt 

Mangaonkar v. 

Emperor, (1930) 

31 Cn Lj 927, 928: 

AIR 1950 Bom 169; 

State v. 

Raijibbai, i960 

Cri Lj 1447: AIR i960 

Guj 24; Madan 

Lai v. State of 

Punjab, 1995 Supp 

(3) SCC 241: 1995 

SCC {Cri} 834 

wherein rhe 

evidence from 

search which was 

nor conducted in the 

presence of two 

84. joint Committee Report, p. xi. 

85. Rajabather, 

re, 1959 Cri Lj 

1189: AIR 1959 

Mad 430, 432: 

Panda 

Inderjit v. 

Emperor, 

(1947) 48 Cri LJ 

611: AIR 1947 

AH 165. 

86. Hazara Singh v. State of 

Punjab, (1971) 1 SCC 529: 1971 SCC 

(Cri) 237, 

87. Rajabather, 

re, 1959 Cri LJ 

1189: AIR 1959 

Mad 450; Gopi 

Mahto v. 

Emperor, 

(1952) 33 Cri LJ 

233, 235: AIR 1932 

Pat 66. 

SS. Asbfaq v. Emperor, (1936} 37 

Cri Lj rio8; Inder Dutt v. 

Emperor, 

AIR 1931 Lah 408; 

Ramchandra v. Emperor, 

AIR 1935 All 520. 
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has created difficulties. Persons who are ordinarily considered “respectable” do not normally wish to be search-witness, and 

this has led to the emergence of professional witnesses who are employed by the police to witness searches. It has been said 

that sub-section (4) does not mean that the investigating officer can have two or three persons accompanying them wherever 

they go for searches.89 If despite the availability of respectable witnesses the police choose to have non-respectable witnesses 

there is an obvious inference that the police chose only such witnesses who would support them.90 

{v) Sub-section (4) also provides that the officer or other person making the search is to call the abovesaid persons to attend and 

witness the search and that he may for this purpose issue a written order to them. If a person so ordered to be a witness 

neglects or refuses without reasonable cause to attend and witness a search, then according to sub-section (8) he shall be 

deemed to have committed an offence under Section 187 IPC. 

(vi) The search-witnesses should actually accompany the police officers or other persons making the search and should be the actual 

witnesses to the fact of the finding of the property. It is not sufficient compliance with this section if the witnesses are merely 

summoned and kept present outside the building, while the search is being carried on within it, and then called on to see what 

has been found.91 

Usually it is the unwritten rule that the persons of the search- witnesses and of the police party must be searched before 

they are allowed to enter the house so that the owner should not have reasonable grounds for suspecting that one of the search 

party had planted anything surreptitiously in his house. Failure to observe this rule would give to the defence a strong 

argument against the credibility of search evidence.92 

Though there is nothing in law that prohibits searches being carried out during night, it has been held that, when not 

inconvenient, they should be conducted during daytime $0 as to avoid any complaint on the part of the accused that there was 

room for unfair practices like “planting” articles.93 At the risk of some repetition it may again be emphasised that where lack 

of time is 

89. Public Prosecutor v. Pamarti Venkata Cbalamaiah, 1957 Cri Lj 830: AIR 1957 AP 286, 288. 

90. A.P. Kutian Panickerv. State of Kerala, (1963) 1 Cri Lj 669 (Ker); 

State of Kerala v. Joseph, (1963) 2 Cri LJ 454 (Ker); K. Johnson, 

9L Dinkar Nhanu Mangaonkar v. Emperor, (1930) 31 Cri LJ 927, 928: AIR 1930 Bom 169. 

92. Emperor v. Mohd. Alt Khan, (1933} 34 Cri Lj 641; Sohan Lai v. 

Emperor, (1933} 34 Cri Lj 568. See 

however contra, Madiga Chinna 

Obigadu, re, AIR 1945 Mad 523, 524. See 

also, Tul Mohan 

93. A.P. Kuttan Panicker v. State of Kerala, (1963) 1 Cri LJ 669, 673 (Ker). 
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not a consideration, search without warrant is not proper and the recovery itself in that case would come under suspicion.94 

(vii) Sub-section (6) requires that the occupant of the place of search, or his nominee, shall in every case be permitted to attend during the 

search. Denial of such permission may cause suspicion as to the reliability of the discoveries made out.95 However, where the securing of 

the presence of the occupier or his nominee might cause such delay as to frustrate the purpose of the search, it may be permissible to 

dispense with his presence.96 vy Sub-section (5} requires that a list of all things seized in the course of the search and of the places in which 

they are respectively found shall be prepared by the police officer or other person making the search and shall be signed by the witnesses. 

It is considered highly objectionable to make the accused sign or put his thumb-impression on the search-list.97 Where the search memo 

was signed only by the policemen accompanying the Head Constable and not by any independent witnesses though they were present, it 

was held that the entire prosecution story appeared to be unnatural and doubtful.98 

Similarly sub-section (7} requires that when any person is searched under sub-section (3) a list of all things taken possession of 

shall be prepared. 

The section makes it obligatory that a copy of the list of things seized in a search shall be delivered to the occupant or his 

nominee in whose presence the search has been made. Similarly a copy of the list of things seized from a person on his search is 

required to be given to such person. This would ensure that the things seized are properly accounted for. 

(fit) The recovery of the articles in a search can be proved at the trial by calling the police officer or other person making the search as 

a witness and it is not necessary to call a search-witness in court for this purpose. The court, however, can summon such search- 

witness if it considers necessary to do so. 

In conducting searches in tribal areas where the provisions of the Code are not 

applicable, the underlying Principles of Criminal Procedure are applied and things seized 

during search have to be handed over to the 
police.99 

94. Ibid. 

95. Ramesh Chandra 

Banerjee v. Emperor, ILR 
{1914) 41 Cal 350; 

Bhikn Girv. Emperor, 

AIR 1952. All 449. 

96. Koli Bhagu 

Ranchhod v. State, 1955 
Cri LJ 31; AIR 1955 Sau 4; 
Hart 

Na ray an Chandra v. 
Emperor, (1928) 29 
Cri LJ 49: AIR 192S 
Cal 

97. Narsiah, re, 1939 Cri 
Lj 6S9: AIR 1959 AP 313. 98. Bhagwan Singh v. State 

of Rajasthan, (1.976) 1 SCC 
15: 1975 SCC (Cri) 

99. See, Naga People's 

Movement for Human 

Rights v. Union of India, 
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Consequences of non-compliance with the provisions relating 7.9 to 
searches 

(a) Magistrate not empowered to issue a search-warrant.—(/) A search- warrant for a search of place suspected to 

contain stolen property, forged documents etc. can only be issued by a District Magistrate, Sub-Divisional Magistrate or Magistrate of the First Class. 
1 2

 If, 

however, such a search- warrant is issued by any other Magistrate erroneously and in good faith, such a warrant shall not be the ineffective merely on the 

ground that the Magistrate was not empowered to issue the same. This has been specifically provided by Section 460.2 {it) According to Section 93(3), 

only a District Magistrate or Chief judicial Magistrate can issue a warrant for a document, parcel or other thing in the custody of the postal or telegraph 

authority.
3
 If any other Magistrate not so empowered issues such a warrant, then according to Section 461 the warrant shall have no effect.

4
 iiii) 

Search-warrants for persons wrongfully confined can be issued under Section 97 by any District Magistrate, Sub-Divisional Magistrate or Magistrate of 

the First Class.
5
 If any other Magistrate purports to issue a search-warrant under Section 97, the warrant, it is submitted, will be illegal and any entry into 

any place in consequence of such illegal warrant w'ould be without any legal authority. 

(.b) Search without warrant by police officers not authorised.—It has been seen that under Sections 153, 165 and 

166 a place can be searched without a warrant by a police officer of a certain rank or by one specially authorised according to the provisions of law.6 A 

search conducted by any other police officer or other person would be illegal, and the entry into the house or place for such search would be unlawful. A 

search by a police officer outside the limits of his police station and in the circumstances in which he is not authorised to do so under Section 166(3), 

without legal authority and is illegal. 

(c)Effect of contravention of the search-procedure.—Section 100 generally provides for the procedure to be followed 

in case of every search of a place.7 Besides, Sections 165 and 166 provide for additional procedures to be follow-ed when the search is made by a 

police officer without warrant. The contravention of these provisions would make the search illegal or at least irregular.8 Whether such contravention 

would vitiate the trial 

15198 SCC (Cri) 514. 

1. See supra, S. 94, para. 7.4(d)- 

2. See, d. la] of S. 460; S. 460 deals with irregularities which do not vitiate proceedings. 

3. For the text of S. 95(3), see supra, para. 7.4. 

4. See, cl. [b) of S. 461; $. 461 deals with irregularities which vitiate proceedings. 

5. For the text of S. 97, see supra, par a. 7.4. 

6. For the text of Ss. 155, 165, 166, see supra, para. 7.7. 

7. For the text of S. 100, see supra, para. 7.8. 

8. Sbarda Singh v. State of U.P., 1999 Cri LJ 1880 (All). See also discussions in Musheer Khan 
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Finding or sentence 

when reversible by reason 

of error, omission or 

irregularity 

or its effect would depend upon the question of prejudice caused to the accused person.9 Here it 

is worthwhile to take note of Section 465 which is as follows: 

465. (1) Subject to the provisions hereinbefore contained, no finding, sentence or order 

passed by a Court of competent jurisdiction shall be reversed or altered by a Court of appeal, 

confirmation or revision on account of any error, omission or irregularity in the complaint, 

summons, warrant, proclamation, order, judgment or other proceedings before or during 

trial or in any inquiry or other proceedings under this Code, or any error, or irregularity in 

any sanction for the prosecution, unless in the opinion of that Court, a failure of justice has 

in fact been occasioned thereby. 

(2.} In determining whether any error, omission or irregularity in any proceeding under 

this Code, or any error, or irregularity in any sanction for the prosecution has occasioned a 

failure of justice, the Court shall have regard to the fact whether the objection could and 

should have been raised at an earlier stage in the proceedings. 

It has been observed that non-compliance with the provisions of Sections 100 and 165 of the 

Code will not vitiate the trial or make evidence of the search officer inadmissible in evidence.10 

The provisions are sometimes considered to be directory only.11 The Supreme Court in Shy am 

Lai Sharma v. State ofM.P.12, reviewed its earlier decisions and observed that “this Court has not 

finally decided whether a search already made in contravention of the provisions of Section 165 

CrPC, makes it illegal or void or merely provides a justification for an obstruction to the search 

when it is intended or in the process of its being conducted”. On the findings of the case in hand 

the Supreme Court considered it unnecessary to resolve this doubt and the question still 

remains open today. 

In any case, the non-compliance with the provisions of Sections 100 and 16$ would affect the 

weight of evidence in support of the search and recovery 13 The 
court in such a case may be circumspect to closely 

v. State of M.P., {201c) 2 SCC 748: (2010) 2 SCC (Cri) 1100: AIR 2010 SC 762. Certain facts may be admissible if they are reliable. 

9. Radha Kishan v. State ofU.P., (1963) 1 Cri LJ 809: AIR 1963 SC 822; Kochan Velayudhan v. State of Kerala, AIR 1961 Ker 8 (FB); 

Got/indan Nair, re, 1959 Cri Lj 1445: AIR 1939 Mad 544; Pyli Yaccob v. State, (1953} 54 Cri LJ 1670: AIR 1953 TC 466. 

10. A.P. Kuttan Panicker v. State of Kerala, (1965} 1 Cri Lj 669,674 (Ker); State v. Satyanarayan Mallik, AIR 1965 Ori 136, 138; 

Ujagar Singh v. Emperor, (1932) 33 Cri LJ 492: AIR 1932 Oudh 249; Mamchand & Co. v, CIT, AIR 1969 Cal 431; Bahvant Singh v. 

R.D. Shah, AIR 1969 Dei 91; State v. Kuppuswamy Murgesh, AIR 1967 Bom 199; Shyam Lai v. King Emperor, (1927) 28 Cri LJ 

652: AIR 1927 All 316; Panda Inderjit v. Emperor, (1947) 48 Cri LJ 6IT: AIR 1947 All 165; Sunder Singh v. State ofU.P., 1936 Cri LJ 801: 

AIR 1956 SC 411; Govindan Nair, re, 1959 Cri LJ 1445: AIR 1959 Mad 344; K. Johnson, re, 1957 Cri Lj 1210: AIR 1957 AP S29; Suseela v, 

State, 1982 Cri LJ 702 (Mad). 

lL Eedders Lloyd Corpn. v. B.A.L. Swarni, AIR 1969 Del 26; Ujagar Singh v. Emperor, (1932) 33 Cri Lj 492: AIR 1932 Oudh 249. 

12. (1972) 1 SCC 764: 1972 SCC (Cri) 470: 1972 CriLJ 63813. Sunder Singh v. State ofU.P., 1956 Cri Lj 801: AIR 1956 SC 411; A.P. Kuttan 

Panicker v. State of Kerala, {1963} r Cri Lj 669, 674 (Ker); State of Bihar v. Kapil Singh, 1969 Cri LJ 
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scrutinise the evidence of seizure; 14 and may refuse to act upon the solitary evidence of the police officer. Secondly, if the search-procedure is 

not strictly legal, as for instance when the police officer has failed to comply with the provisions of sub-sections (i) and (5) of Section 165, the occupant of 

the place of search can obstruct with impunity the police officer attempting to search the place.
15
 Thirdly, as the non-compliance with the 

search-procedure would make the entry into the house as one without lawful authority, the police officer or the other person making the search could be 

liable to pay damages for trespass in a suit in civil court.
16
 

In State of Maharashtra v. Natwarlal Damodardas Som'
17
, the Supreme Court has quoted with 

approval the following observations made in its earlier decision in Radha Kish an v. State of U.P.18: 

So far as the alleged illegality of the search is concerned it is sufficient to say that even assuming that the search was illegal the seizure of the 

articles is not vitiated. It may be that where the provisions of Sections 103 [S. 100 of the new Code] and 165 of the Code of Criminal Procedure are 

contravened the search could be resisted by the person whose premises are sought to be searched. It may also be that because of the illegality of 

the search the court may be inclined to examine carefully the evidence regarding the seizure. But beyond these two consequences no further 

consequence ensues. 

{d) Search with consent of the occupant.—If the entry into the place of search and the subsequent 

search are with the consent of the occupant, the search and recovery will not be affected on the ground that the search procedure in Sections too and 165 

was not followed. Where it is alleged and proved that the articles were produced by the accused person himself, Section 165 does not apply.
19
 

2.79: AIR 1969 SC 53; Malak Khan v. Emperor, (1946} 47 Cri LJ 489, 492: AIR 1946 PC 16, 19; 

Khalil v. State. 197 6 Cri L] 465 (All). See also observations in State of Punjab v. Balbir 

Singh, (1994} 3 SCO 299: 1994 SCC (Cri) 634; Saiyad Mohd. Saiyad Umar Saiyad v. 

State of Gujarat, (1995) 3 SCC 610: 1995 SCC 

14. State v. Satyanarayan Mallik. AIR 1965 O ri 136 : Radha Kishan 4. 

State of U.P., {1963) 1 Cri LJ 809: AIR 1963 SC 822, 824. 

15. Tbakur 7anit v. State, AIR 1964 Pat 493; State v. Satyanarayan Mallik, AIR 1965 

Ori 136; Radha Kishan v. State of 17.P., {1963) 1 Cri LJ S09: AIR 1963 SC S22, 824; Gopi 

Mahto v. Emperor, {1932} 

33 Cri Lj 233, 235: AIR 1932 Pat 66; Cbander Prasad v. Emperor, {1937} 38 Cri LJ 982: AIR 1957 

Pat 501; Madbo Sonar v. Emperor, {1915) 16 Cri LJ 589; Mir Shah Nawaz Khan v. 

Emperor, (1915) 16 

16.  Hira Lai v. Ramdulare, AIR 1935 Nag 237; Bahabal Shah v . Tarak Nath, ILR (1897) 

24 Cal 691. 

17. (1980) 4 SCC 669: 1981 SCC (Cri) 98, 102: 1980 Cri Lj 429. See also, Abdul Sattar v. State, 1989 

Cri LJ 430 (Bom). 

18. (1963) 1 Cri Lj 809: AIR 1963 SC 822. 824. See also, State ofT.N. v. Kandasamy Piilai, 

1977 Cri Lj 1690 (Mad). 

19. Malak Khan v. Emperor, (1946) 47 Cri Lj 489, 492: AIR 1946 PC 16, 19. 

https://t.me/LawCollegeNotes_Stuffs



120 Chapter 7 Pre-trial Procedure: Search, Seizure and Production of Materials 

7.10 

Power of police officer to 

seize certain property 

Seizure 
Where a search-warrant is issued for the search of any particular things, the police officer or other person making the search has been 

empowered to seize such things if recovered during such search. Similarly where a police officer during the investigation of any offence 

searches a place for any particular things, he has the power to seize such things if recovered in the search. This has been provided either 

expressly or impliedly in Sections 93 (read with Form 10), 94 (read with Form n), 95, 100(5) anh (7} which have been already considered.20 

21 

However, the police officer making any search has far wider powers to seize any incriminating things other than those specified things 

for which the search is made. Such powers are necessary for the effective discharge of police functions and have been provided by Section 

102 which is as follows: 

102. (1) Any police officer may seize any property which may be alleged or suspected to have been stolen, or which may be found 

under circumstances which create suspicion of the commission of any offence. 

(2) Such police officer, if subordinate to the officer in charge of a police station, shall forthwith report the seizure to that officer. 

21 [(3) Every police officer acting under sub-section (1) shall forthwith report the seizure to the Magistrate having jurisdiction and 

where the property seized is such that it cannot be conveniently transported to the Court 22 23[or where there is difficulty in securing 

proper accommodation for the custody of such property, or where the continued retention of the property in police custody may not be 

considered necessary for the purpose of investigation], he may give custody thereof to any person on his executing a bond undertaking 

to produce the property before the Court as and when required and to give effect to the further orders of the Court as to the disposal of 

the same:] 

23[Provided that the property seized under sub-section {1} is subject to speedy and natural decay and if the person entitled to the 

possession of such property is unknown or absent and the value of such property is less than five hundred rupees, it may forthwith be 

sold by auction under the orders of the Superintendent of Police and the provisions of Sections 457 and 458 shall, as nearly as may be 

practicable, apply to the net proceeds of such sale.] 

The provision is particularly useful where the search is under a warrant for a general search. The section has a wide sweep and is not 

restricted to recoveries during the search alone, nor is it confined only to cases in respect of cognizable offences. The words “any offence” 

show unmistakably that even though there may be the commission of a non-cognizable offence, a police officer may seize any property 

found 

20. For me text of these sections, see, paras. 7.4 

21. bis. by Code of Criminal Procedure 

22. Ins. by Act 2.5 of 2005, S. 15(a) {w.e.f. 

23. Ins, by Act 25 of 2005, S. 13(h) (w.e.f. 
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under suspicious circumstances.24 It has had occasion to examine the power under Section 102 in M.T. Enrica Lexie v. 

Doramma25. The court identified the property liable to seizure under Section 102 as i) stolen or suspected to be stolen property, ii) 

property which has direct link with commission of crime. The object of the crime should also be considered. Police can seize such property 

recovered under Section 102(1) and no other. The new sub-section (3) requires a police officer to report to the Magistrate seizure of the 

property and in case the property cannot be carried to the court, to give it to a person executing bond for its production before the court. As a 

non-cognizable offence cannot be investigated by a police officer without an order of a Magistrate and as the police officer is not required to 

approach and inform a Magistrate on the seizure of property in respect of the commission of a non-cognizable offence, it is rather difficult to 

understand the significance of the power of seizure of property in respect of a non-cognizable offence. Therefore, the wide power given to a 

police officer to seize property under this section should be availed only in those cases where he has power to investigate into offences 

conferred by the Code or by other law's.26 27 28 The word “seize” has to be construed to mean taking physical possession as in case of taking 

actual possession of movable property. It has been held that prohibiting a bank with which the accused has an account and a locker, not to pay 

any amount out of the account of the accused to the accused and not to allow the accused to take away property from the locker, is not seizure 

under Section 102.27 28 Nor has the police any authority under Section 102 to order stoppage of operation of the bank account of the 

accused.2S 

This question whether in exercise of powers under Section 102 a police officer could order stoppage of operation of accounts of an 

accused came to be answered in the affirmative by the Supreme Court albeit contrary- decisions by the High Courts of Karnataka, Allahabad, 

Gauhati and Delhi.29 The reasons for this ruling could be gleaned from the court‟s observations which run thus: 

[I]f there can be no order of the seizure of the bank account of the accused then the entire money deposited in a bank which is 

ultimately held in the trial to be the outcome of the illegal gratification, could be withdrawn by the accused and the courts would be 

powerless to get the said money which has any direct link with the commission of the offences committed by the accused as a public 

officer. We are, therefore, persuaded to take the view that the bank 

24. Baba! a! Agar walla v. Province of Orissa, (1954) 55 Cri LJ 162.5: AIR 1954 Ori 2.25. 

25. (2012} 6 SCC 760: (2012) 3 SCC {Cri} 309: 2012 Cri Lj 2845. 

26. Nemicband Jain v. Supt. of Central Excise and Customs, (1963} 2 

Cri LJ 288: AIR 1963 Maui 35. 

27. Purbancbal Road Service v. State, 1991 Cri Lj 2798 {Gau). 

28. Main ad Construction Co. v. State of Karnataka, 1994 Cri LJ 645 (Kant). 

29. State of Maharashtra v. Tapas D. Neogv, {1999} 7 SCC 685: 1999 

SCC (Cri) 1352: 1999 Cri LJ4305. 
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7.11 

account of the accused or any of his relation is ‘property’ within the meaning 

of Section 102, of the Criminal Procedure Code and a police officer in course 

of investigation can seize or prohibit the operation of the said account if such 

assets have direct links with the commission of offence for which the police 

officer is investigating into.50 

The Madras High Court has ruled that in case of seizure of a bank account the police officer 

should do two things. Firstly, he should inform the Magistrate concerned forthwith regarding 

the prohibitory orders. He should also give notice of the seizure to the accused and allow him to 

operate the bank account subject to his executing a bond undertaking to provide the accounts 

in court as and when required to hold them subject to such orders as the court may make 

regarding the disposal. According to the High Court an order under Section 102 without doing 

so is liable to be set aside.30 31 

With a view to avoiding loss due to decay of property a proviso is added to Section 102(3) ro 

the effect that if the property is subject to decay and of value of less than rupees five hundred, 

Superintendent of Police can order auction of such property. The proceeds could be disposed of 

under Sections 457 and 458. 

7.12 

Power to impound 

It may be pertinent to notice that according to Section 104 “any court may, if it thinks fit, 

impound any document or thing produced before it under this Code”. 

Disposal of things found in 

search beyond jurisdiction 

Disposal of things found in search beyond jurisdiction 

In this connection provision has been made by Section 101 which reads as follows: 

101. When, in the execution of the search warrant at any place beyond the local jurisdiction of the 

Court which issued the same, any of the things for which search is made, are found, such things, 

together with the list of the same prepared under the provisions hereinafter contained, shall be 

immediately taken before the Court issuing the warrant, unless such place is nearer to the 

Magistrate having jurisdiction therein than to such Court, in which case the list and things shall be 

immediately taken before such Magistrate; and, unless there be good cause to the contrary, such 

Magistrate shall make an order authorising them to be taken to such Court. 

30. Ibid, 4311. 
31. B. Ranganathan v. State, 

https://t.me/LawCollegeNotes_Stuffs



Pre-trial Procedure: 

Investigation by 

Police 

Object and scope of the chapter 
{a) Meaning and stages of investigation.—According to clause {b) of Section 2, “investigation” includes 

all the proceedings under the Code for the collection of evidence conducted by a police officer or by any person (other than a Magistrate) who 

is authorised by a Magistrate.1 The Supreme Court has viewed the investigation of an offence as generally consisting of: 

1. proceeding to the spot; 

2. ascertainment of the facts and circumstances of the case; 

3. discovery and arrest of the suspected offender; 

4. collection of evidence relating to the commission of the offence which may consist of: 

(a) the examination of various persons (including the accused) and the reduction of their statements into writing, if the 

officers think fit, 

(b) the search of places or seizure of things considered necessary for the investigation or to be produced at the trial; and 

5. formation of the opinion as to whether on the materials collected there is a case to place the accused before a Magistrate for trial, 

and if so, taking the necessary steps for the same by the filing of a charge-sheet under Section 173.2 

1. See supra, para. 7.4 for the text of d. \b), S. z. 

2. 

H.

N. 

Ris

hbu

d v. 

Stat

e of 

Del

hi, 

1955 

Cri Lj 

5z6, 

531: 
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124 Chapter 8 Pre-trial Procedure: Investigation by Police 

Two important steps in the process of investigation, viz. discovery and arrest of the suspected offender, and the search of places and seizure 

of things considered necessary for the investigation, inquiry, or trial, have been already discussed in detail in the preceding chapters.3 This 

chapter is intended to deal with the remaining aspects of investigation. 

(b) Powers of police to investigate.—The principal agency for carrying out the investigations of offences is the 

police; and to make this agency an effective and efficient instrument for criminal investigations, wide powers have been given to the police 

officers. Apart from the duty of the public to give information to the police in respect of certain serious offences,4 an investigating police 

officer can require the attendance of persons acquainted with the facts and circumstances of the case under investigation. [S. 160] The police, 

however, cannot evolve its own mechanism of inflicting punishment by summoning unnecessarily and in case of non-compliance to initiate 

proceedings under Section x88, Penal Code, i860 (IPC) as the order under Section 160 is not an order promulgated by a public servant.5 He 

can examine witnesses and record their statements. [S. 161] His discretion to record or not to record the statement under Section 161 is 

unfettered.6 His powers of arrest, search and seizure have been already discussed in Chapters 5, 6 and 7. All these powers are subject to 

reasonable restrictions and controls. The Code prescribes procedures for the recording of statements and confessions made during 

investigations, and specifies the use to which these may be put at the time of trial. The present chapter considers these procedures and 

examines the evidentiary value of the statements and confessions recorded during the course of the investigations. 

The distinction between cognizable and non-cognizable offences also demarcates the powers of the police in respect of criminal 

investigations. While the police officers have the power and also the duty to investigate into all cognizable offences, they are enjoined not to 

investigate the non-cognizable offences without the order of a competent Magistrate.7 However, if the complaint discloses both cognizable 

and non-cognizable offences the police may investigate the case as they investigate into cognizable offences.8 It may also be noted that the 

power to investigate is not 

State v. Jai Bbagwan, 1985 Cri Lj 932 (Del); Bijal Rev ash anker joshi v. State of Gujarat, 1997 Cri LJ 4170 (Guj); see also, P.V. 

Vijayaraghavan v. CBl, 1984 Cri Lj 1277 (Ker), wherein ir has also been ruled char investigation would be complete only when all cognizable 

offences in a case had been investigated. 

3. See supra, Chaps. 5, 6 and 7. 

4. See supra, Ss. 39 and 40, para. 4.6 and 4.7. 

5. T. Pursbotbam v. Circle Inspector of Police, 1997 Cri Lj 4011 (AP). 

6. Bhaktu Gorain v. State, 2010 Cri Lj 4524 (Cal). 

7. See infra, S. 155(2), para. 8.4. See also, the observations in para. 4.3, supra. 

8. See, S. 155. Also see, State of Orissa v. Sharat Chandra Sahu, (1996} 6 SCC 455: 1996 SCC (Cri) 1387: AIR 1997 SC 1. 
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Powers of Police to Investigate 125 

conferred on every police officer. Only an officer in charge of a police station (or any other officer of a higher rank}9 10 11 has been empowered 

by the Code to investigate. [S. 156] 

An offence might be committed within the local limits of one police station, or it might have been committed partly in the local limits 

of one police station and partly within the local limits of another police station, or an offence might be committed on journey or voyage, and 

then questions may arise as to which police station is to undertake the investigation into such an offence. For resolving such questions, Section 

156(1) imports the general principles as laid down in Sections 177 to 189 (Chapter XIII of the Code) for determining which shall be the proper 

court to inquire or try an offence.10 
1
 The question whether the police officer of a station has power to investigate into a crime committed 

outside his local jurisdiction has been answered in the affirmative by the Supreme Court in Satvinder Kaur v. State 
(Govt. o f N C T  o f  Delhi)u

. In this case the original complaint wras filed by the petitioner in the police station at 

Patiala. Later another complaint was filed in a police station in Delhi. The Supreme Court ruled that the Delhi police has, in view of Sections 

177 and 178, Criminal Procedure Code, 1973 (CrPC), power to conduct the investigation. Sections 177 to 189 will be discussed in the next 

chapter i.e. Chapter 9. 

{c) Authority given to a private citizen to investigate.—Any person aggrieved by 

the commission of any cognizable offence need not necessarily go to the police for redress. He can, as will be seen later, directly approach a 

Magistrate with a complaint. The Magistrate may thereupon take cognizance of the offence and may proceed to take steps for the trial of the 

accused person. This alternative procedure is useful, particularly when the police officers, for one reason or the other are indifferent or likely 

to be indifferent towards the investigations, or are colluding with or shielding the offender. In such a situation the Magistrate taking 

cognizance has power to direct an investigation to be made by a person other than a police officer; [S. 202(1)] and such person shall have for 

that investigation all the powers conferred by this Code on an officer in charge of a police station except the power to arrest without warrant. 

[S. 202(3)] 

(d) Object to make investigations speedy and just.—Sections 154 to 176 contained in 

Chapter XII of the Code deal with “information to the police and their powers to investigate”. These sections have made very elaborate 

provisions for securing that an investigation does take place into a reported offence and the investigation is carried out within the limits of the 

law without causing any harassment to the accused and is also 

9. See supra, S. 36, para. 3.4. 

10. Lilade Sitade Pauaiya v. State of Gujarat, 1983 Cri LJ 934, 938 (Guj). 
11. (1999) 8 SCC 728: 1999 SCC (Cri) 1503. 
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126 Chapter 8 Pre-trial Procedure: Investigation by Police 

completed without unnecessary or undue delay.12 Relying on the maxim, contra 
veritatem lex numquam aliquid permittit, the Supreme Court held that it is 

the duty of the court to accept and accord its approval only to a report which is 

the result of faithful and fruitful investigation. It is the right of the accused to have 

fair investigation.13 Regarding the avoidance of delay, Section 173(1) expressly 

provides that every investigation under this chapter (Chapter XII of the Code) 

shall be completed without unnecessary delay. 

(e) Relationship between the police and judiciary.—It would be pertinent 

to note here the relationship of the police with the judiciary during the 

investigation process. As observed by the Law Commission, a Magistrate is kept in 

the picture at all the stages of the police investigation, but he is not authorised to 

interfere with the actual investigation or to direct the police as to how that 

investigation is to be conducted.14 In King Emperor v. Khwaja Nazir Ahmad}5, 
the Privy Council has observed, “The functions of the judiciary and the police are 

complementary, not overlapping, and the combination of individual liberty with 

due observance of law and order is only to be obtained by leaving each to exercise 

its own function ... .” This view has also been approved and shared by the Supreme 

Court.16 The legal position appears to be that if once an offence is disclosed, an 

investigation into the offence must necessarily follow in the interests of justice 

and the court will not normally interfere with the investigation into the case and 

will permit investigation into the offence alleged to be completed.17 If, however, 

the materials do not disclose an offence, an investigation cannot be permitted, as 

any investigation, in the absence of any offence being disclosed will result in 

unnecessary harassment to a party whose liberty and property may be put in 

jeopardy for nothing. In such a case the High Court in the exercise of its powers 

under Article zz6 of the Constitution (or under S. 482 of the Code) may stop and 

quash the investigation proceedings.18 

12. Abhinandan Jba v. 

Dmesh Mishra, 1968 Cri 

LJ 97: AIR .1968 SC 1x7. 

13. See, 

Kashmeri 

Devi v. Delhi 

Admn,, 1988 

Supp SCC 482: 

1988 SCC (Cri) 

864: 1988 Cri LJ 

1800; Manu 

Sharma v. 

State (NCT 

of Delhi), 

(20x0) 6 SCC 1: 

(2010) 2 SCC 

(Cri) 1385: AIR 

2010 SC 2352; 

Nirmal 

Singh 

Kahlon v. 

State of 

Punjab, 

{2009) 1 SCC 

441: (2009) 

1 SCC (Cri) 523: 2009 Cri 

LJ 958; Babubhai v. 

State of Gujarat, 

14. 41st Report, Vol. 1, p. 167 

, para. 14.2. 15. (1945) 46 Cri LJ 413: 

(1943*44) 71 (1945} 58 LW $7: AIR 16. State 

ofW.B. v. 

S.N. Basak, 

(1963) 1 Cri LJ 

341: AIR 1963 SC 

447; H.N. 

Rishbud v. 

State of 

Delhi, 1955 Cri 

LJ 526: AIR 1955 

SC 196; 

Abhinanda

n Jba v. 

Dinesh 

Mishra, 196S 

Cri LJ 97: AIR 

1968 SC 117; see 

also, State 

ofW.B. v. 

Sampat Lai, 

(1985) 1 SCC 

317:1985 SCC 

(Cri) 62: 1985 Cri 

17. See, discus sions in 

State of Bihar 

v.J.A.C. Saldanha, 

(1980) 1 SCC! 554: 1980 

SCC (Cri) 272, 281-82: 

1980 Cri LJ 98. 

18. State 

ofW.B. v, 

Stvapan 

Kumar 

Guha, (1982) 1 

SCC 561: 1982 

SCC (Cri) 283: 

1982 Cri LJ 819; 

see also, 

Madhaurao 

Jiwajirao 

Scindia v. 
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Information to the Police as to Cognizable Cases 127 

Information to the police as to cognizable cases 8.2 
Any person can give information to the police relating to the commission of a cognizable offence, and Section 154 of the Code provides for 

the manner in which such information is to be recorded. An analysis of Section 154 brings out the following points: 

1. The information is to be given to an officer in charge of a police station having jurisdiction for investigating the case. [S. 154(1)] 

z. If the information is given orally to such officer, it shall be reduced to writing by the officer himself or under his direction. [S. 154(1)] 

3. The information, if given in writing, or if reduced to writing as aforesaid, shall be signed by the informant. [S. 154(1}] 

4. The information as taken down in writing shall be read over to the informant. [S. 154(1}] 

5. The substance of the information is then to be entered by the police officer in a book kept by him in the prescribed form. [S. 

154(1}] This book is called Station Diary or General Diary (see, S. 44, Police Act, 

1861). 

6. The informant then shall forthwith be given a copy of the information as recorded in the aforesaid manner. [S. 154(2.)] 

The statement of the informant as recorded under Section 154 is usually mentioned in practice as the first information report or popularly 

called as FIR. The principal object of the FIR from the point of view of the informant is to set the criminal law in motion.19 And the police 

cannot refuse to register the complaint. Nor can this power be usurped by the Magistrate.20 This object wall be defeated if the police officer in 

charge of the police station refuses to record the information as required by the abovestated provisions of Section 154(1). Therefore 

sub-section (3) of Section 154 provides a remedy in such a situation. According to Section 154(3), if any person is aggrieved by a refusal on 

the part of the police officer in charge of a police station to record the information, he may send by post the substance of such information in 

writing to the Superintendent of Police concerned. If the Superintendent is satisfied that the information discloses the commission of a 

cognizable offence, he shall either investigate the case himself or direct an investigation to be made by a subordinate police officer in the 

manner provided by the Code. Sub-section (3) of Section 154 further provides that such subordinate police officer investigating the offence 

shall have all the powers of an officer in charge of police station in relation to that offence. 

1 SCO 692.: 1988 SCC (Cri) 2.54: 1988 Cri LJ 853. See also, Shiva Nath Prasad v. State of 

W.B., (2006) 2 SCC 757: 2006 Cri LJ 1258, 

19. Sk. Hasib v. State of Bihar, (1972) 4 SCC 773: 1972 Cri LJ 233, 236: AIR 1972 SC 283. 

20. Ganesh Dass v. State of Kerala, 1996 Cri LJ 612 (P&H); Palwinder 

Singh v. State of Punjab, 1997 Cri LJ 2811 (P&H). 
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128 Chapter 8 Pre-trial Procedure: Investigation by Police 

8.2.1 Registration of FIR 
The question whether it is obligatory for the police to register FIR on information given by an informant has been answered in the affirmative 

by the five-member Bench in Lalita Kumari v. Govt. o f U . P  . 1 1
 It has been categorically ruled that the 

provisions of Section 154(1) CrPC is mandatory and the officer concerned is duty bound to register the case on the basis of information 

disclosing commission of cognizable offence. In other words, it is a mandatory provision. However, if no cognizable offence is made out in 

the information given, then the FIR need not be registered immediately and the police may conduct a preliminary verification for the limited 

purpose of ascertaining as to whether a cognizable offence has been committed. The court has mentioned some such areas as matrimonial 

family disputes, medical negligence cases, etc., etc. 

The object sought to be achieved by registering information received in relation to the commission of a cognizable offence is that there 

cannot be any embellishment etc. later. The underpinnings of compulsory registration of FIR is not only to ensure transparency in the 

criminal justice delivery system but also ensure judicial oversight. 

The obligation to register FIR has several advantages viz. it is the first step to “access to justice” for a victim, it upholds the rule of law, 

it facilitates swift investigation, it avoids manipulation in criminal cases in several ways. 

It is worthwhile to emphasise here that an information to have the status of FIR under Section 154 must be an information relating to the 

commission of a cognizable offence and it must not be vague but definite enough to enable the police to start investigation.21 22 It has also 

been clarified by the Supreme Court that since the word “information” in Section 154 is not qualified as “reasonable” it is the duty of the 

police to register the information under Section 154.21 * 23 24 25 The Punjab and Haryana rules prescribe that the police “is bound to formally 

register a case and then investigate into the crime”.24 25 It has been observed by the Supreme Court that “if the allegations made in the FIR are 

taken at their face value and accepted in their entirety do not constitute an offence; the criminal proceedings instituted on the basis of such FIR 

should be quashed”.23 Where an anonymous 

21. {2014} 2 SCC 1. 

22 .State of Assam v. U.N. Rajkhowa, 1975 Cri 

Lj 354, 377 (Gau); see also, Mani Mohan 

Ghose v. Emperor, (1932.} 33 Cri LJ 138: ILR 

58 Ca! 1312: AIR 1931 Cal 745, 748: 35 CWN 623; 

State of Haryana v. Bhajan Lai, 1992 

Supp (1) SCC 335: 1992SCC (Cri) 426: 1992 Cri Lj 

527. 

23. State of Haryana v. Bhajan Lai, 1992 

Supp (1) SCC 335: 1992 SCC (Cri) 426: 1992 Cri LJ 

527; see also, Palwinder Singh v. State of 

Punjab, 1997 Cri Lj 2S11 (P&H); Madhu Bala 

v. Snresh Kumar, (1997) S SCC 476: 1998 SCC 

(Cri) in; Madkuresh v. CBl, (1997) Cri Lj 2820 

(Del); Sahib Singh v. State of Punjab, 

24. See, Ramesh Kumari v.State pVCT of Delhi), 

{2006) 2 SCC 677: (2006} 1 SCC 25. State ofU.P. v. R.K. Srivastava, (1989) 4 SCC 59: 

1989 SCC (Cri) 713: 19S9 Cri LJ 
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telephonic message did not disclose the names of the accused nor did it disclose the commission of a cognizable offence, it was held that 

such a telephonic message could not be held as FIR.26 

It has, however, been observed by the Rajasthan High Court27 that 

if the telephonic message has been given to officer in charge of a police station, the person giving the message is an ascertained one or 

is capable of being ascertained the information has been reduced into writing as required under Section 154 CrPC and it is a faithful 

record of such information and the information discloses commission of a cognizable offence and is not cryptic one or incomplete in 

essential details, it would constitute FIR. 

In Soma Bhai v. State of Gujarat2*, the complainant had made the report regarding the occurrence having taken place to 

PSI Patel, who, however, before reducing it into writing, by way of abundant caution, tried to seek further instructions from the main police 

station at Surat and booked a call to Surat. The message given to the Surat police station was too cryptic to constitute first information report 

within the meaning of Section 154 of the Code and was meant to be only for the purpose of getting further instructions. It was, therefore, 

held that the facts narrated to PSI Patel which were reduced into writing a few minutes later undoubtedly constituted the first information 

report in point of time made to the police in which necessary facts were given. 

Sometimes it may happen that more than one person go at or about the same time and make statements to the police about the same 

cognizable offence. In such a situation the police officer will use common sense and record one of the statements as FIR.29 Case law on this 

question seems to show the trend of courts‟ acceptance of FIR as statements which give circumstances of the crime with a view that a police 

officer might proceed to investigate.30 However, if oral information relating to the commission of a cognizable offence is given to the police 

officer in charge of a police station, but the same is not recorded and the police officer proceeds to the scene of the offence and there records 

statements of witnesses, none of such statements would amount to FIR. Because in such a case the real FIR was the unrecorded oral 

information given to the police by the informant.31 However in a case wherein though the police officer went to the scene hearing rumours 

but recorded a statement at the police station, it 

26. Tapinder Singh v. State, (i97o) 2 
SCC 113: 1970 SCC (Cri) 328; see 
also, Randhir Singh v. State, 

1980 Cri Lj X397 (Del). 
27. Tebal Singh v. State of Rajasthan, 1989 Cri Lj 1350 (Raj); aiso see, 

Dasan v. State of Kerala, 1987 Cri LJ 180 (Ker). 

28. {1975} 4 SCC 257: AIR 1975 sc T
453- 

29. Marti Mohan Ghose v. Emperor, 
(1932) 33 Cri LJ 138: ILR 58 Cal 
1312: AIR 1931 Cal 745. 748: 35 
CWN 623. 

30. See, observations in Jagdtsb v. State of M.P., 1992 Cri LJ 981 (MP); 
Ram Singh v. State of Punjab, 1992 Cri LJ 805 (P&Hl. 

31. Lachhman v. State, 1973 Cri LJ 1658 (HP), 
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was held that in the circumstances of the case that statement could be accepted as FIR.32 A 

statement recorded by the police in respect of a cognizable offence can be considered and used 

as FIR, if the same is recorded before the commencement of the investigation, but not 

otherwise. Simply because the statement was the first one recorded by the police in point of 

time, would not make it FIR if such a statement was recorded after the commencement of the 

investigation.33 34 35 36 

As will be seen later, the evidentiary value of FIR is far greater than that of any other 

statement recorded by the police during the course of the investigation. Therefore the question, 

whether a statement is FIR or is one made after the FIR assumes importance. Considering the 

relative importance of FIR, the Code contains adequate safeguards to ensure its accuracy. Thus 

Section 154 requires the FIR to be recorded verbatim in the very language of the informant {as 

far as possible), to be read over and explained to him, and to be signed by the informant. The 

idea behind reading over the information reduced into writing and obtaining signatures of the 

first informant thereon are intended to ensure that what has been reduced into writing is a true 

and faithful version of the information given to the officer in charge of the police station.34 35 36 

The section also makes it obligatory that a copy of the FIR is given to the informant. While 

interpreting Section 154(2,), the Supreme Court in State v. N.S. Gnaneswarancategorically 

held that non-supply of copy of FIR under Section 154(a) CrPC may not vitiate the trial in every 

case. The court also pointed out that procedure followed by CBI in not directly registering FIR 

on receipt of information is proper inasmuch as the CBI in such cases has to conduct a 

preliminary inquiry after registering the information in the Register concerned.: Here the 

accused is not at all prejudiced in the procedure followed by CBI In cases involving economic 

offences as exempted in the decision in Lalita Kumari v. Govt, of U.PP6
 

In this connection it may be pertinent to mention that the accused in a corruption case 

initiated by an informant by way of a written complaint to Anti-Corruption Bureau is not 

entitled to get a copy of the complaint which gave rise to preliminary inquiry and registration 

of FIR. This is so with a view to protect the informant. In fact his complaint does not become 

the foundation of the FIR. Section 157 further requires the investigating officer to send the FIR 

at once to the Magistrate taking cognizance on police report. Hence, though subsequent 

interpolations In the 

32. Pattad Amarappa v. 

State of 

Karnataka, 1989 Supp 

{2.) SCC 389: 1990 SCC 

(Cri) 179: 1989 Cri LJ 

zi6~. 

33. Somappa 

Vamanappa 

Madar v. 

State of 

Mysore, 

(1980} r SCC 

479: 1979 SCC 

(Cri) 910: 1979 

Cri LJ 1358. See 

also, State of 

A.P. v. V.V. 

Panduranga 

Rao, (2009) 15 

SCC zxr. 

(2,010) z SCC 

(Cri) 394: 

34. Tehal Singh v. 

State of Rajasthan, 1989 

Cri LJ 1350 (Raj), 

35. {2013) 3 SCC 594: (2013) 3 

SCC (Cri) 235. 36. (2014) 2 SCC 1. 
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Evidentiary Value of FIR 131 

FIR are not unknown, nevertheless the aforesaid provisions to a large extent 

ensure the accuracy of the FIR.37 

Evidentiary value of FIR 
A FIR means the information, by whomsoever given, to the officer in charge of a police station 

in relation to the commission of a cognizable offence and which is first in point of time and on 

the strength of which the investigation into that offence is commenced.38 

It is settled law that a FIR is not substantive evidence, that is to say, it is not evidence of the 

facts which it mentions.39 However, its importance as conveying the earliest information 

regarding the occurrence cannot be doubted.40 

Though the FIR is not substantive evidence, it can be used to corroborate the informant 

under Section 157, Evidence Act, 1872, or to contradict him under Section 145 of the Act, if the 

informant is called as a witness at the time of trial.41 It may however, become relevant under 

Section 8, Evidence Act.42 Section 157, Evidence Act is as follows: 

157. In order to corroborate the testimony of a witness, any former statement made by such 

witness relating to the same fact, at or about the time when the fact took place, or before 

any authority legally competent to investigate the fact, may be proved. 

The FIR should be lodged with the police at the earliest opportunity after the occurrence of a 

cognizable offence. The object of insisting upon prompt lodging of the report to the police is to 

obtain early information regarding the circumstances in which the crime was committed. Delay 

in lodging the FIR quite often results in embellishment which is a creature of afterthought and 

on account of delay, the report not only gets bereft of the advantage of spontaneity, but danger 

creeps in of the introduction of coloured version, exaggerated account or concocted story as a 

result of deliberation and consultation and for these reasons, it is essential that delay in lodging 

the FIR should satisfactorily be explained.43 The FIR will 

37. See, 41st Report, Vol. 1, Note of dissent, p. 376, para. 12. 

38. State of Bombay v. Rusy Mistry, i960 Cri LJ 532: AIR i960 SC 391; 

Gurusami Naidu v. Guruswami Naidu, (1951) 52. Cri Lj 857: AIR 

39. State of Assam v. U.N. Rajkhou/a, 1975 Cri LJ 554, 378 (Gau); 

Damodarprasad Cbandrikaprasad v. State of Maharashtra, 

{1972} 1 SCC 107: 1972 SCC (Cri) no, 1x4: 1972 Cri IJ 451, 453-54; 

Pritam Singh v. State of Punjab, 1977 Cri Lj 51 (P&H); see also, 

40. Sk. Hasib v. State of Bihar, (1972) 4 SCC 773: 1972 Cri LJ 233, 236: AIR 1972 SC 283. 

41. Agbnoo Nages;a v. State of 

Bihar, 1966 Cri Lj 100, 103: AIR 

1966 SC 119; Sk. Hasib v. State 

of Bihar, (1972) 4 SCC 773:1972 

Cri LJ 233, 236: AIR 1972 SC 283; 

Ravi Kumar v. State of 

Punjab, (2005) 

42. Bherti Singh v. State ofRajasthan, (1994) 2 SCC! 467: 1994 SCC (Cri) 555. 

43. Bishnu Deo v. State. 1982 

Cri Lj 493, 495 (Ori); see also, 

Thalia Kali v. State of 

T.N., (1972) 3 SCC 393: 1972 

SCC (Cri) 543, 547: 

8.3 

Former statements of witness 

may be proved to corroborate 

later testimony as to same 

fact 
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132 Chapter 8 Pre-trial Procedure: Investigation by Police 

have better corroborative value if it is recorded before there is time and opportunity to embeilish or before the informant‟s memory fails. 

Undue or unreasonable delay in lodging the FIR therefore, inevitably gives rise to suspicion which puts the court on guard to look for the 

possible motive and the explanation and consider its effect on the trustworthiness or otherwise of the prosecution version.44 In a rape case, 

where the FIR was lodged 10 days after the incident, it was explained that as the honour of the family of the prosecutrix was involved the 

members of the family had taken that time to decide whether to take the matter to the court or not. This explanation for the delay was held to 

be reasonable under the circumstances.45 Similarly, in a case where the relatives of the injured person were anxious to provide immediate 

medical aid to him, the delay in their lodging the FIR was considered as well explained.46 The fact that the FIR does not contain the names 

of the accused or of the eyewitnesses is normally an important circumstance, but the omission loses its significance if the FIR is from a 

person other than an eyewitness.47 Though generally speaking the contents of FIR can be used only to contradict or corroborate the maker 

thereof, there may be cases where the contents become relevant and can be put to some other use also. Omissions of important facts affecting 

the probabilities of the case, are relevant under Section n, Evidence Act in judging the veracity of the prosecution case.48 When the FIR 

contains an omission as to an important fact relied upon by the prosecution, the omission is important, and the court may refuse to consider 

44. Apren 

Joseph v. 

State of 

Kerala, 

(1975) 5 SCC 

114: 1973 

SCC (Cri) 

195, 2.01-02.: 

1973 Cri Lj 

185; 

Ganesh 

Bhavan 

Patel v. 

State of 

Maharas

htra, 

(197S) 4 

SCC 371: 

1979 SCC 

(Cri) 1: 1979 

Cri Lj 51: 

AIR 1979 SC 

135. See 

also, 

Thulia 

Kali v. 

State 

ofT.N(19

7a) 3 SCC 

393: 1972 

SCC (Cri) 

543, 547: 

1972 Cri Lj 

1296: 

Taracha

nd v. 

State of 

Haryana

, (1971) 2 

SCC 579: 

45. Ha^al 

Singh v. 

State 

ofH.P., 

(1981} 1 

SCC 5 

60:1981 

SCC (Cri) 

208, 209; 

1981 Cri Lj 

1; also see, 

Friths 

Chasid 

v. State 

ofH.P., 

(1989) 1 

SCC 432: 

1989 SCC 

(Cri) 20S: 

1989 Cri Lj 

841; 

Satyaen

dra 

Dayal 

Khare v. 

State of 

Mahara

shtra, 

(2005) 12 

SCC 485: 

(2006) x 

SCC 

46. Ram 

Chandr

a v. 

State of 

Rajasth

an, 1982 

Cri Lj 3 6 

(Raj); see 

also, 

Harban

s Kaur v. 

State of 

Haryan

a, (2005} 9 

SCC 195: 

2005 SCC 

(Cri) 1213; 

Ravi 

Kumar 

v. State 

of 

Punjab, 

(2005) 9 

SCC 3x5: 

(2006} 1 

SCC (Cri) 

738: 2005 

Cri Lj 1742; 

47. 

Pandurang v. 

State of 

Hyderabad, 

1955 Cri LJ 572: AI 

R 1955 SC 216; see 

also, Wdayat 

Khan v. State 

of U.P., 1953 

Cri Lj 662: AIR 

1953  SC 122; 

Thakur Prasad 

v. State of 

M.P., 1953 Cri LJ 

z6r. AIR 

1954 SC 

30; 

Nirpal 

Singh v. 

State of 

Haryan

a, (1977) 2 

SCC 15T: 

48. Ram. 

Kuma2 

Pandey 

v. State 

of M. P., 

(1975i 3 SC 

C 815: 1975 

SCC (Cri) 

225, 228: 

1975 Cri Lj 

870; 

Asokan 

v. State 

of 

Kerala, 

1982 Cri Lj 

173, 181 
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Evidentiary Value of FIR 133  

the evidence of the informant on that fact.49 50 51 Non-disclosure in the FIR of the names of the assailants whom the informant knew from 

before, made his testimony in court wherein he named them, unworthy of credence,50 51 The FIR can also be used for the cross-examination of 

the informant and for contradicting him. This is possible by relying on Section 145, 

Evidence Act which is as follows: 

51145. A witness may be cross-examined as to previous statements made by Cross-examination as him in writing or 

reduced in writing, and relevant to matters in question, with- to previous 

statements 

out such writing being shown to him, or being proved; but, it it is intended to in writing 

contradict him by the writing, his attention must, before the writing can be proved, be 

called to those parts of it which are to be used for the purpose of contradicting him. 

Considering Sections 157 and 145, Evidence Act it is quite obvious that the FIR cannot be used for the purpose of corroborating or 

contradicting any wdtness other than the one lodging the FIR.52 

If the FIR is given to the police by the accused himself, it cannot possibly be used either for corroboration or contradiction. The 

accused cannot be the prosecution witness, and he would very rarely offer himself to be a defence witness under Section 315 of the Code. 

Moreover if the FIR is of a confessional nature it cannot be proved against the accused- informant as it would be hit by Section 25, Evidence 

Act.53 That section provides that “no confession made to a police officer shall be proved as against a person accused of any offence”. If the 

FIR given by the accused is non-confessional, it may be admissible in evidence against the accused as an admission under Section 21, 

Evidence Act or as showing his conduct under Section 8, Evidence Act.54 

In certain cases the FIR can be used under Section 32(1), Evidence Act or under Section 8, Evidence Act as to the cause of the 

informant‟s death or as a part of the informant‟s conduct.55 

Role of police as to non-cognizable cases 8.4 
Generally speaking, non-cognizable offences are more or less considered as private criminal wrongs. Therefore the investigation into such 

49. Ramjanam Singh v. State of Bihar, 1956 Cri Lj 1254: AIR 1956 SC 643. 

50. Bhagwan Dass v. State, 1980 Cri LJ 1033 (Del). 

51. As to the application of S, 145 to police-diaries, see, the Code of 

Criminal Procedure, 1973 {2. of 1974), S. 172. 

52. Sfc. Hasib v. Slate of Bihar, (1972) 4 SCC 773: T972 Cri Lj 233, 236: AIR 1972 SC 283. 

53. Nisar Ah v. State of LLP., 1957 Cri Lj 550: AIR 1957 SC 366; 

Aghnoo Nagesia v. State of Bihar, 1966 Cri Lj too. 103: AIR 1966 

54. ASghCn1o19o. Nagesia v. State of Bihar, 1966 Cri Lj 100, 103: AIR 1966 

SC 119: V. fhomas v. State of Kerala, T974 Cri LJ 849, 854 (Ker); 

Faddi v. State ofM.P., {196 4) 2 Cri LJ 744: AIR 1964 SC 1850; 

55. Daraoaarprasad Cbandrikaprasad v. State of Maharashtra, (1972} 

r SCC 107: 1972 SCC {Cri} no: 1972 Cri LJ 451; Kan til ai 

Shivabhai Thakkarv. State of Gujarat, 1990 Cri Lj 2500 tGuj}. 
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134 Chapter 8 Pre-trial Procedure: Investigation by Police 

cases is not the responsibility of the police unless otherwise ordered by a Magistrate.56 The aggrieved private individual can, however, 

approach a Magistrate with a complaint and the Magistrate may take necessary steps for the trial of the offender, 

(a) Information to the police as to non-cognizable offence.—If .any person gives information to an officer 

in charge of a police station of the commission of a non-cognizable offence, the officer shall enter or cause to be entered the substance of the 

information in a book prescribed for this purpose. The officer shall then refer the informant to the Magistrate. [S. 155(1)] The police officer 

has no further duty unless he is ordered by a Magistrate to investigate the case. 

(b) Pouters of the police to investigate a non-cognizable case depend on Magistrate's 

order.—The primary rule is that no police officer shall investigate a non-cognizable case without the order of a Magistrate having power 

to try such case or commit the case for trial. [S. 155(a)] The Code does not expressly give power to a Magistrate to order investigation into 

a non-cognizable case. Such a power, however, can be implied from the wording of Section 155(a). The Code does not give any direction or 

guidance to the magistrates as to how and in what circumstances the power to order investigation is to be exercised. Certainly the power is 

not to be exercised arbitrarily or capriciously. Probably the Magistrate is to consider the totality of the circumstances and consider whether 

it would not be just and proper to ask the police to investigate the non-cognizable case. 

If a Magistrate, who is not empowered, erroneously orders in good faith an investigation under Section 155(2.), the proceedings 

shall not be set aside merely on the ground of his not being so empowered. [see,'S. 
A6o[b)] 

If a police officer investigates a non-cognizable case without the order of a Magistrate, such a non-conformance to the mandatory 

provisions laid down in Section 155(2) may be a material one vitiating the ultimate proceedings and may also be considered as violative of 

Article 21 of the Constitution.57 However, whether the non-compliance with Section 155(2) is material one vitiating the proceedings 

depends upon the facts and circumstances in each case. When such a breach is brought to the notice of the court at an early stage of the trial 

the court will have to consider the nature and extent of the violation and pass appropriate orders for such re-investigation as may be called 

for. However, generally speaking, if such a breach is not noticed at the early stage and the trial is concluded the defect or illegality of 

investigation would not vitiate trial, unless it caused 

56. See, earlier discussion in para. 

4.3. 
5/. Subodh Singh v. State, 1974 

Cri Lj 185 (Cal); see also, P. 
Kitnbumubammed v. 

State of Kerala„ 1981 Cri LJ 

356 (Ker). 
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Role of Police as to Non-cognizable Cases 135 

prejudice to the accused and resulted in miscarriage of justice in terms of Section 4653s 

{c} A case consisting of both cognizable and non-cognizable offences.— 

In a situation where a criminal case consists of both cognizable and noncognizable offences, a question may arise as to whether the case is to 

be treated as a cognizable case or a non-cognizable case. To meet such a situation Section 155(4) provides that “where a case relates to two or 

more offences of which at least one is cognizable, the case shall be deemed to be a cognizable case, notwithstanding that the other offences are 

noncognizable”. A case alleging commission of offences under Sections 494 and 498-A IPC could be investigated by the police, though 

offence under Section 494 is a non-cognizable offence, by virtue of Section 155(4)J'‟9 

{d) Powers to investigate a non-cognizable case.—Where a Magistrate under Section 155(2} gives an order to a 

police officer to investigate a noncognizable case, the police officer receiving such order may exercise the same powers in respect of the 

investigation (except the power to arrest without warrant) as an officer in charge of a police station may exercise in a cognizable case. [S. 

155(3)] 

Initiation of investigation 8.5 
Usually, in case of cognizable offences, the investigation is initiated by the giving of information under Section 154 to a police officer in 

charge of a police station. However, such FIR is not an indispensable requisite for the investigation of crime. Even without any FIR, if a police 

officer in charge of a police station has reason to suspect the commission of a cognizable offence, he can proceed to investigate the offence 

under Section 157(1)3° 

The police, of course, have no unfettered discretion to commence investigation under Section 157. They can exercise the power of 

investigation only if the FIR or other relevant material prima facie discloses the commission of a cognizable offence.58 59 60 61 A Magistrate 

under certain circumstances can also order a police officer in charge of a police station to investigate a cognizable or even a non-cognizable 

case. Some of these matters are contained in Section 156 which is as follows: 

58. For the text of S. 465, see, para. 7.9. See, H.N. Rishbud v. State of 

Delhi, 1955 Cri LJ 526: AIR 1955 SC 196; P. Kunhumuhammed v. 

59. State of Orissa v. Sharat Chandra Sahu, {1996) 6 SCC 435: 1996 

SCC (Cri) 1387: AIR 1997 SC 1. 

60. See, discussions in State of Maharashtra v. Sara ngdha rs 1 ngh 

Shivdassingh Chauan, (2011} 1 SCC 577: {2011) 1 SCC {Cri} 477 disapproving Chief Minister’s 

instructions to the police not to 

61. State ofW.B. v. Siuapan Kumar Guha, {1982} 1 SCC 561: 1982 SCC 

(Cri) 283: 1982 Cri LJ 819; see, observations in State ofW.B. v. Sampat Lai, {1985) 1 SCC 

317: 1985 SCC (Cri) 62: 1985 Cri LJ 516. See also, observations in Ram Birajt Deni v. 

Utnesh Kumar 
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Police officer’s power 
to investigate cognizable 

156. (1) Any officer in charge of a police station may, without the order of a Magistrate, 

investigate any cognizable case which a court having jurisdiction over the local area within 

the limits of such station would have power to inquire into or try under the provisions of 

Chapter XIII. 

(2) No proceeding of a police officer in any such case shall at any stage be called in 

question on the ground that the case was one which such officer was not empowered under 

this section to investigate. 

(3) Any Magistrate empowered under Section 190 may order such an investigation as 

above mentioned. 

Sub-section (i) of Section 156 confers wide powers on the police to investigate a cognizable offence without the order of a Magistrate. This 

statutory right of the police to investigate cannot be interfered with or controlled by the judiciary.62 If, however, the FIR or other relevant 

materials do not prima facie disclose any cognizable offence, the police in that case have no authority to investigate. In such a case the High 

Court, in the exercise of its inherent powers under Section 48a or in the exercise of powers under Article 226 of the Constitution can stop 

and quash such an investigation.63 

The latter part of sub-section (1) of Section 156 determines the local jurisdiction of the police officer in charge of a police station to 

investigate cognizable offences. Such officer has power to investigate all such offences as would be triable under Chapter XIII [i.e. Ss. 

177-89] of the Code by a court having jurisdiction over the local area within the limits of such police station. These rules (contained in Ss. 

177-89) would enable a police officer to investigate certain offences committed even beyond the local limits of his police station.64 The 

rules shall be discussed in the next chapter i.e. Chapter 9. Sub-section (2) of Section 156 makes it clear that an irregularity in investigation 

does not vitiate proceedings or trial.65 

62. King Emperor v. Khivaja Nazir Ahmad, 

(1945} 46 Cri Lj 413: 

U943-44) 71 IA 203: 

{1945) 58 LW 57: AIR 

1945 PC 18; State 

ofW.B. v. S.N. 

Basak, {1963) 1 Cri Lj 

341: AIR 1963 SC 447; 

H.N. 

Rishbud v. State of 

Delhi, 1955 Cri LJ 52.6: 

AIR 1955 SC 196; 

Abhinandan Jha v. 

Dinesb Mishra, 

1968 Cri LJ 97: AIR 1968 

SC 117; S.N. Sbarma 

v. Bipen Kumar 

Tiivari, {1970} 1 SCC 

653: 1970 SCC (Cri) 25S: 

1970 Cri LJ 764; also see, 

State ofW.B. v. 

Sarnpat Lai, (1985} 1 

SCC 317: 1985 SCC (Cri) 

62: 1985 Cri LJ 516; 

State of Bihar v. 

J.A.C. Saldanha, 

{1980) 1 SCC 554: 1980 

SCC (Cri) 272, 

2S1-82: 1980 Cri LJ 98. See also, Harinder Pal Singh 

v. State of 

63. 
Ptate off W.B. v. 

Swapan Kumar 

Cuba, {1982) 1 SCC 560 

1982 SCC (Cri) 283: 1982 

Cri Lj 819- R.P. Kapur 

v. State of Punjab, 

i960 Cri Lj 1239: AIR i960 

SC 866; Jeban Singh 

v. Delhi Admn., 

(1974) 4 SCC 522: 1974 

SCC {Cri} 558: 1974 Cri LJ 

802; Madhavrao 

fiwajirao Scindia v. 

Sambhajirao 

Chandrojirao 

Angre, {1988) 1 SCC 

692: 1988 SCC (Cri) 234: 

1988 Cri LJ 853; 

State of U.P. v. R.K. Srivasiava, (1989) 4 SCC 

59: 1989 SCC (Cri) 

64. SaWinder Kaur v. 

State (Govt, of 

NCT of Delhi), 

(1999) 8 SCC 728: 1999 

SCC (Cri) 1503, supra, 

note n and 

accompanying text. 

65. H.N. Rishbud v. State of Delhi, 1955 Cri LJ 526: 

AIR 1955 SC 196; Tilkeshiuar 
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Initiation of Investigation 137 

According to Section 156(3) any Magistrate empowered under Section 190 can order a police 

officer in charge of a police station to investigate any cognizable offence. Section 190 provides 

that, subject to certain restrictions on taking cognizance in respect of certain offences, any 

Magistrate of the first class, or any Magistrate of the second class specially empowered in this 

behalf by the Chief judicial Magistrate, may take cognizance of any offence: a) upon receiving a 

complaint of facts which constitute such offence; or b) upon a police report (challan) of such 

facts: or c) upon information received from any person other than a police officer, or upon his 

own knowledge, that such an offence has been committed. A Magistrate can order investigation 

under Section 156(3) only at the pre-cognizance stage. 66 Usually it is for the police to register the 

case.67 68 However, on perusal of a report the Magistrate can order registration of the case65 under 

Section 156(3). But he has no authority to order investigation by an agency other than an officer 

in charge of a police station.69 It has been held that a Magistrate issuing process on the basis of a 

complaint, when the police report on the earlier complaint to them was received, was not 

proper. He ought to consider the police report as well.70 When a complaint is filed before a 

Magistrate, the Magistrate instead of taking cognizance of the offence, may simply order 

investigation by police under Section 156(3)7* 72 A complaint disclosing a cognizable offence may 

be such as to require a thorough investigation by the police, and that is why power is given to 

the Magistrate under Section 156(3) to send the complaint to the police for investigation.''2 

In this connection it may be noted that it is only at the pre-cognizance stage that the 

Magistrate forwards the complaint under Section 156(3) to police for investigation. When the 

Magistrate initiates action under 

State of Bihar, 1956 Cri Lj 441: AIR 1956 SC Z58; Niranjan Singh v. State ofU.P., 1957 

Cri LJ 294: AIR 1957 SC 142. 

66. Tula Ram v. Kishore Singh, (1977) 4 SCC 459: 1977 SCC (Cri) 621: 

1978 Cri Lj 8; D. Lakshminarayana v, V. Narayana Reddy, {1976} 3 SCC 252, 258: 1976 

SCC (Cri) 380: 1976 Cri Lj 1561; see also, Kanaksinh Hathisinh Jadeja v. Blabhadrasinh 

Narendraisinb 

67.  See discussions in Indrajit Mukherjee v. State ofW.B., 1995 Cri Lj 

3250 (Cal); A. Nallasivan v. State of T.N., 1995 Cri LJ 2754 (Mad); Naurata Ram v. 

State of Haryana, 1995 Cri Lj 1568 (P&H), Madbu Bala v. Suresh Kumar. (1997} 8 SCC 

476: 1998 

68.  Charan Singh v. State hfHaryana, 1994 C ri LJ 1003 (P& H). 

69. State of Kerala v. Kolakkacan Moosa Haji, 1994 Cri Lj 1288 (Ker); 

Kuldip Singh v. State, 1994 Cn Lj 2502 (Del); also see, Indumati M. Shah v. Narendra 

Muljibhai Asra, 1995 Cri LJ918 (Guj). 

70. Jagdish Ram v. State of Rajasthan, 1989 Cri LJ 745 (Raj). 

71. See, Srinivas Gundluri v. SEPCO Electric Power Construction 

Corpn., (2010) 8 SCC 206: {2010} 3 SCC (Cri) 652: 2010 Cri Lj 4457. See also, Babu Lai v. State 

of Rajasthan, 2009 Cri Lj 4362 

72. Copal Das Sindhi v. State of Assam, {1961) 2 Cri LJ 39: AIR 1962 SC 

986; see also,-State of Assam v. Abdul Noor, (1970) 3 SCC 10: 1970 SCC (Cri) 360: 1970 Cri Lj 

1264; famuna Singh v. Bhadai 
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Section 202, it is after taking cognizance that he issues process.73 It has been opined that if a Magistrate has acted upon a complaint under 

Section 202, it may not be possible for him to send up the complaint to the police under Section 156(3) for investigation.74 However, in a 

case, after the investigation report under Section 156(3} and examination under Section 202 the Magistrate again sent the complaint to the 

police. The Karnataka High Court ruled that such a step could be taken by the Magistrate as he is entitled under Section 202 to order further 

investigation.75 Here the accused did not appear. Nor was he summoned. Hence the Magistrate‟s sending the complaint again to the police 

was held proper. The court clarified its reasoning thus: 

I hold that the Magistrate has jurisdiction to direct the police to investigate into the matter 

after taking cognizance and recording the sworn statement of complainant and witnesses 

under Section 202(1} of Criminal Procedure Code. However, it is made clear that the 

Magistrate has no power to direct investigation after the accused appeared before the 

Court, on being summoned.76 

Before a Magistrate directs investigation under Section 156(3) he has to notionally decide that investigation by police is needed and inquiry 

by himself might not be sufficient. It has been suggested that the Magistrate should be required to record reasons for his decision.77 

It has also been suggested that in case a Magistrate refuses to order the police to register a complaint, the Sessions Court could be 

approached by way of revision seeking an order under Section 156(3} to the police to register the complaint for investigation.78 The accused 

does not have right to be heard on the investigation procedures in the case79 80. Nor does he have right to get a copy of preliminary report 

prepared by the CBI as a prelude to the inquiry. 

The police in complaints sent to them under Section 156(3} may make the investigation of the offence and send a report (challan) to the 

Magistrate under Section 173. In such a case when cognizance is later taken by the Magistrate, it would be deemed to have been taken on the 

police report and not on the original complaint. The question whether cognizance of the offence has been taken by the Magistrate on a 

complaint or on a police 

73. Natbu v. State 

of Rajasthan, 

1996 Cri LJ 919 

(Raj); P.V. 

George v. 

Jacob 

Mathew, 1996 

Cri Lj 1299 (Ker). 

74. Zahir Ahmed v. Azam Khan, 1996 Cri Lj 2.90 

(Cal). 75. Bharatiben Verma v. N.G. Lokanath, 199S 

Crj Lj 17 (Kant). 76. Ibid, 19. 

77. Suresh Kumar 

Gupta v. State of 

Gujarat, 1997 Cri L] 

3948 (Guj); also see, 

Silk Import and 

Export Inc. v. 

Exirn Aides Silk 

Exporter, 1997 Cri 

Lj 4366 (Kant). Also 

see, discussions in 

Samaj 

Parivartan 

Samudaya v. 

State of 

Karnataka, (2.012) 

7 

78. See, Shiv Singh v. State ofM.P., 2009 Cri Lj 

4217 (MP) 79. See, Narender G. Goelv. State of 

Maharashtra, (2009) 6 SCC 65: {2009} 2 80. See, Ram Chandra Singh x. Supt. of Police, 

CBI, 2009 Cri Lj 3526 (Cal) 
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Initiation of Investigation 139 

report, is of some importance, because the trial procedure in respect of cases Instituted on a police report is different from that in other cases. This is 

particularly so in trial of warrant cases and trial before a Court of Session.81 

The power conferred upon the Magistrate under Section 156(3) can be exercised by the Magistrate even after submission of a report by the 

investigating officer which would mean that it would be open to the Magistrate not to accept the conclusion of the investigating officer and direct further 

investigation.82 He has, however, no power to recall an investigation ordered by him.83 

A Magistrate empowered to take cognizance of an offence under Section 190 may, instead of ordering an investigation under Section 156(3), proceed 

to take cognizance of the offence on a complaint and examine the complainant under Section 200. Then the Magistrate may, if he thinks fit, postpone the 

issue of process {summons or warrant) against the accused, and either inquire into the case himself or direct an investigation to be made by a 

police officer or by such other person as he thinks fit for the purpose of deciding whether or not there is sufficient ground for proceeding. [S. 2OZ{I)3 

When a complaint is sent to a police officer under Section 202 for investigation and report, the officer has all the powers which may be exercised by 

a police officer in the course of an investigation. He is to investigate in precisely the same manner as he would have done if his powers had been first 

invoked by a FIR under Section 154.
84

 The report of the police officer is useful for the purpose of deciding whether or not there is sufficient ground for 

proceeding i.e. whether the process is to be issued against the accused or whether the complaint is to be dismissed under Section 203. The cognizance of 

the offence being already taken by the Magistrate on the complaint, the subsequent police investigation and report under Section 202 will not make the case 

as one instituted on a police report. It has been ruled by the Patna High Court that if the Magistrate takes the cognizance of the offence on the inquiry 

report of the police officer, otherwise than under Section 173, the case made would not be treated as one instituted on police report inasmuch as the report 

would not amount to an investigation report.85 

From the above discussion one can briefly conclude that the process of investigation may start: 

81. See, Ss. 238-43 and Ss. 244-47; aAS°SSe
? S. 207 and S. 208. 
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, (2009) 
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576: 
(2009} 
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2009 
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84. Emperor v. Bikka Moti, {1938} 39 Cri Lj 681: AIR 1938 Sind 113, 124 
(FB). 85. Tung Nath Ojha v. Haji Nasiruddin Khan, 1989 Cri Lj 1846 (Pat). 
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140 Chapter 8 Pre-trial Procedure: Investigation by Police 

(a) where FIR is given under Section 154; or 

(b) where the police officer has otherwise reason to suspect the commission of a 

cognizable offence; [Ss. 157(1) & 156(1}] or 

(c) where a competent Magistrate orders the police to investigate: 

(i) a non-cognizable case; [S. 155(a)] 

(it) by sending a complaint to the police under Section 156(3) without taking 

cognizance of the offence on a complaint under Section zoo; 

(Hi) after taking cognizance of the offence on a complaint for the purpose of 

deciding as to the issue of process against the accused. [S. zoz(i)] & S. Z03] 

8.6 Procedure for investigating a cognizable offence 
(1) The investigation of a cognizable offence begins when a police officer in charge of a 

police station has reason to suspect the commission of a cognizable offence. The basis for the 

suspicion may be the FIR received under Section 154, or the suspicion may be based on any 

other information of the police. Further, the offence must be such as the police officer has 

power to investigate under Section 156. In other words the police officer must have jurisdiction 

to investigate the offence. [S. 157(1}] 

(z) Where a reasonable suspicion of the commission of cognizable offence exists, the police 

officer must immediately send a report of the circumstances creating the suspicion, to a 

Magistrate having power to take cognizance of such offence upon a police report. [S. 157(1)] 

This provision is really designed to keep the Magistrate informed of the investigation of such 

cognizable offence so as to be able to control the investigation and if necessary to give 

appropriate direction under Section 1551. The purpose and object of Section 157 becomes clear 

from the combined reading of Sections 157 and 159. They have dual purpose; firstly, to avoid 

the possibility of improvement In the prosecution story and introduction of any distorted 

version by deliberations and consultation and secondly, to enable the Magistrate to have a 

watch on the progress of the investigation.86 87 The Magistrate mentioned in Sections 156(3) 

and 157(1) is the Judicial Magistrate.87 88 

The importance of prompt dispatch of a copy of the FIR to a Magistrate empowered to take 

cognizance of such an offence can be hardly overemphasised. The time at which the report is 

received By the Magistrate concerned goes a long way in coming to the proper conclusion as to 

time at which the FIR may have been written, lodged or registered.88 Failure to send a report to 

the Magistrate as required by this provision is a breach of 

86. Bathuia NagamaUeswara Rao v. State, /200S} 11 SCC 72,2,: (2008) 3 

SCC (Cri) S98. 87. See, Bateswar Singh v. State of Bihar, 1992 Cri LJ 2122 (Pat). 

88. Su/aran Si?igb v. State, 1981 Cri Lj 364 (P&H); see also, Kamalj it 

Singh v. 

State of Punjab, 1980 Cri Lj 542 (P&H). 
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duty and may go to show that the investigation in the case was not just, fair and forthright and that the prosecution case must be looked at 

with great suspicion. In State v. Nidban SinghB9, the High Court of Jammu and Kashmir observed that the prompt lodging of the 

FIR, to a great extent, brings out the spontaneous version of the occurrence and rules out the possibility of a coloured and thought-out 

version being put up. The legislature by providing in Section 157 CrPC that the officer incharge of the police station shall forthwith send a 

copy of the report to the Magistrate concerned provided an external check for the prompt lodging of the FIR. This section provides a safety 

valve in cases where the FIR is either ante- timed or antedated. The receipt of the special report by the Magistrate in time lends credence to 

the prompt lodging of the FIR and as unexplained delay In the receipt of the special report by the Magistrate concerned creates a doubt about 

the promptness of the FIR and puts the court on its guard. No doubt, the non-compliance of Sections 154 and 157 does not constitute a 

ground to throw away a prosecution case but it does emerge as a factor to be seriously reckoned with while appreciating the entire evidence. 

Its non-observance is bound to cast some shadow on the case, obviously to its detriment, because of the adverse inference.89 90 However, 

where the FIR, was actually recorded without delay and the investigation started on the basis of that FIR and there is no other infirmity, then 

howsoever improper or objectionable the delayed receipt of the report by the Magistrate concerned be, it cannot by itself justify the 

conclusion that the investigation was tainted and the prosecution unsupportable.89 90 91 

The State Government may direct that every such report shall be sent to the Magistrate through a superior police officer appointed by 

the State Government for this purpose; and if such direction has been given by the State Government the report shall be submitted to the 

Magistrate through such superior officer of the police. [S. 158(1}] The superior officer may give such instructions to the officer in charge of 

the police station as he thinks fit, and shall, after recording such instructions on the report, transmit the same without delay to the Magistrate. 

[S. 158(2)] 

(3) The police officer in charge of the police station shall then proceed to the spot to investigate the facts and circumstances of the case 

and, if necessary, to take measures for the discovery and arrest of the offender. [S. i57(i)]92 Such police officer instead of doing all these 

things in person 

89. 1984 CriLJ 1361 (J&K). 

90. Mahabir Singh v. State, 

1979 Cri Lj 1159 (Dei); see also, 

Gabriel, re, 1977 Cri Lj 135 

(Mad); N.A. Victor 

Immanuel v. State 

ofT.N., 

91. Pala Singh v. State of Punjab, {1972} 2 SCC 640: 1973 SCC (Cri) 

55, 60: 1973 Cri Lj 59. See also, 

observations in Gurpreet 

Singh v. State of Punjab, 

(2005) 12 SCC 615: (2006) r SCC 

(Cri) 191; 

Ravi Kumar v. State of Punjab, (2005) 9 SCC 315: (2006} 1 SCC 

92. See, observatio n in Om Prakask Srivastava v. Union of 

India, {2005) 12 SCC 458: {2006) 
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142 Chapter 8 Pre-trial Procedure: Investigation by Police 

may depute one of his subordinate officers not below such rank as the State Government may by order prescribe in this behalf. [S. 157(1)] 

There are, however, two circumstances in which it is not necessary for the police officer in charge of a police station to proceed to the 

spot and to investigate the case. These circumstances are as follows: 

{a) Where the case is not of a serious nature and the information as to the commission of the offence has been given against any person 

by name, [proviso (a) to S. 157(1)] The police officer in such a case is required to state in his report to the Magistrate his 

reasons for not proceeding to the spot for investigation. [S. 157(2)] The Code has not given any guidance to the police officer as 

to the circumstances in which the case might be considered as “not serious”. However, if the police officer wrongly considers a 

case as “not serious” or otherwise, the superior police officer through whom the report is sent to the Magistrate, can always give 

appropriate directions to the officer in charge of a police station to set right the course of his action. 

{b} If it appears to the officer in charge of a police station that there is no sufficient ground for entering on an investigation he shall not 

investigate the case, [proviso {b) to S. 157(1)] Here again the police officer is required by the Code to state in his report his 

reasons for not proceeding to investigate. The police officer is further required to notify immediately to the informant, if any, in 

the manner prescribed by the State Government, the fact that he will not investigate the case or cause it to be investigated. [S. 

157(2)] This would enable the informant to approach a Magistrate or a superior police officer for redress, if he feels aggrieved by 

the view taken by the police officer in charge of a police station. As the report to the Magistrate is to pass through the hands of a 

superior police officer, he can issue appropriate instructions to the officer in charge of the police station regarding the 

investigations into the case. 

(4} The Magistrate receiving the abovesaid report of a police officer under Section 157, may direct an investigation, or if he thinks fit, 

may at once proceed to depute any Magistrate subordinate to him to proceed to hold a preliminary inquiry into, or otherwise to dispose of the 

case in the manner provided in the Code. [S. 159] This provision does not confer a Magistrate a general power to direct investigation. The 

power to direct investigation is to be used when it appears from the police report under Section 157 that the police are neglecting their duties 

or are desisting from investigation on insufficient grounds.93 The Magistrate should not also add a new offence for investigation by the 

police.94 The power of the police 

93. See, 
41st 

Report 

Voi. 1, p. 

67, para. 

14.2.. 

See also, 

Madh
uresb 

v. CBI, 
(1997) 

Cri Lj 

2820 

(Del). 

94. See, Sbariff Ahmed v. State (NCT of Delhi), (2009) 14 SCC 184: 
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to investigate any cognizable offence is uncontrolled by the Magistrate, and it is only in cases where the police decide not to investigate the 

case that the Magistrate can intervene and either direct investigation, or in the alternative, himself proceed or depute a Magistrate 

subordinate to him to proceed to inquire into the case.95 However, it has been opined that the Magistrate is not entitled to order investigation 

by a senior police officer other than a police officer in charge of a police station.96 

{5} When the police officer reaches the spot he will proceed to investigate the facts and circumstances of the case, and to arrest the 

offender. The procedure in respect of the arrest of the offender and the search and seizure of documents and things, has already been 

discussed.97 The succeeding paragraphs deal with the powers of the police to require attendance of persons and to record their statements for 

the purposes of investigation. 

Here it may be noted that when any subordinate police officer has made any investigation (under Chapter XII of the Code) he is 

required to report the result of such investigation to the officer in charge of the police station. 

[S. 168] Thereupon the officer in charge of the police station can, on his satisfaction submit to the concerned Magistrate his report, may be 

charge-sheet or final report.98 

Police officer‟s power to require attendance of witnesses 8.7 
According to Section 160(1), an investigating police officer can by order require the attendance before himself of any person, if the 

following conditions are satisfied: 

{a) the order requiring the attendance must be in writing; 

(b) the person is one who appears to be acquainted with the facts and circumstances of the case; and 

(c) the person is within the limits of the police station of the investigating police officer or is within the limits of any adjoining 

police station. 
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98. S.N. Singh v. State of Bihar, 1977 Cri LJ 1597 (Pat). 
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However, a person below 15 years of age, or above 65, a woman or a mentally or physically disabled person shall not be required to attend any place other 

than the place in which such person resides.1 2 [proviso to S. 160(1}] This provision is intended to give special protection to children and women against the 

probable indignities and inconveniences that might be caused to them by the abuse of police powers under Section I6O(I},~ There is a public policy, not 

complimentary to the police personnel, behind this legislative proscription which keep juveniles and females away from police company except at the 

former’s safe residence. May be, in later years community confidence and consciousness will regard the police force as entitled to better trust and soften the 

stigmatising or suspicious provisions now writ across the Code.
3
 

It is the legal duty of every person to attend if so required by the investigating police officer, [see, S. I6O{I)] Where such person intentionally omits to 

attend, he is liable to be punished under Section 174 IPC. However, the police officer has no authority to use force to compel attendance of such person; nor 

does he have any power to arrest or detain such a witness. In a case wherein the allegation was that the girl-inmates of an ashram were raped by its founder 

threatening them of dire consequences if they disclosed his misdeeds, the police removed the victims from the ashram for interrogation at women police 

stations. This was to facilitate their speaking the truth without fear. It was held by the Supreme Court that in this case Section r6o was not violated.4 It may 

be noted that a Magistrate has no power to issue any process compelling a person to attend before a police officer.
5
 Nor is an order made under Section 160 

by the police officer an order promulgated by a public servant to attract Section 1S8 IPC for its non-compliance.6 The Gauhati High Court opined that the 

police can require witnesses to attend police station if they reside within limits of the station or adjoining police station.
7
 

Any State Government, if it so desires, may make rules and provide for the payment by the police officer of the reasonable expenses of every person 

attending as required at any place other than such person’s residence. [S. 160(2)] As the payment of expenses to person attending before police officers 

would involve substantial financial burden on the State 

1. See, Criminal Law (Amendment) Act, 2.013. 

2. Niloy Dtitta v. District Magistrate, Sibsagar, 1991 Cri LJ 2933 (Gau). A Iso see, 

discussions in State v. N.M.T. Joy Immaculate, (2004) 5 SCC 729: 2004 SCC (Cri) 1722: 2004 Cri 

LJ 2515. 

3. Nandini Satpathy v. P.L. Dam, (197S) 2 SCC 424: 1978 SCC (Cri) 236, 23d: 1978 Cri Lj 968, 982. 

4. Kamalananlha v. State ofT.N., (2005) j SCC 194: 2005 SCC (Cri) 1121: AIR 2005 SC 2-132.' 

5. Queen Empress v. Jogendra Nath Mukerjee, ILR (1897) 24 Cal 320; see also, M.N. 

Sreedharan v. State of Kerala, 1981 Cri Lj 119 (Ker). 

6. T. Purshotham v. Circle Inspector of Police, 1997 Cri LJ 4011 (AP). 

7. See, Pusma Investment (?) Ltd. v. State of Meghalaya, 2010 Cri Lj 
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Government it was thought appropriate to leave the matter entirely to the State Government to make rules for such a provision.8 

Examination of witnesses by police 8.8 
Sections 161 and 162 dealing with the oral examination of witnesses by the police, the record to be made of their statements and the use to 

which it may be put subsequently, form the crux of Chapter XII of the Code, It has been ruled by the Delhi High Court that the statements 

recorded by the police officers and the documents hied in support of them with the officers are public documents that can be obtained from 

them by the citizens.9 They have attracted a variety of comments and variety of suggestions.10 

The object of Section 161 is to obtain evidence which may later" be produced at the trial. In case of trial before a court of session or in 

case of trial of a warrant-case, a charge may be framed against the accused on the basis of the statements recorded by the police under 

Section 161. 

Before trial, copies of such statements are to be furnished to the accused, free of cost.11 This requirement is also applicable to the accused in 

a case instituted otherwise than on police report, but investigated by police.12 He is thereby enabled to know before his trial the nature and 

volume of evidence against him. A statement of a person recorded by the police may under certain circumstances be used for the purposes of 

contradiction under Section 145, Evidence Act, if such person is called as a prosecution witness. 

According to Section 161(1), any person supposed to be acquainted with the facts and circumstances of the case can be orally 

examined: 

{a} by a police officer making an investigation of the case; or (b) on the requisition of such officer, by any police officer not below 

such rank as the State Government may by order prescribed in this behalf. 

The words “any person” in Section 161(1) include any person who may be accused of the crime subsequently.13 The expression “any person 

supposed to be acquainted with the facts and circumstances of the case” includes an accused person who fills that role because the police 

suspect him to have committed the crime and must therefore, be familiar with the facts.14 The 

8. Joint Committee Report, p. XV. 

9. Ram Jethmalani v. CBl, 1987 Cri Lj 570 (Del). 

10. 41st Report, Vol. 1, p. 69, para. 14.7. 

11. See, Ss. 207 and 208. 

12. Viniyoga International v. State, 1985 Cri LJ 761 (Del). 

13. Dinanatb v. Emperor, 

(1940) 41 Cri LJ 757: AIR 1940 

Nag 186, 189; see also, 

Pakala Narayana 

Swami v. Emperor, 

(1:939) 4° Cri LJ 364: AIR 1939 

14. Nandini Satpathy 

v. P.L. Dani, (1978) 2 

SCC 424: 1978 SCC (Cri) 

236, 256: 1978 Cri LJ 968, 

982; see also, Mababir 

Mandat v. State of 

Bihar, (1972) 1 SCC 

748: 1972 SCC (Cri) 
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accused person, even after his remand to judicial custody, can subject to his right to silence, be questioned by the police with the permission of the 

Magistrate in any place and manner which do not amount to custody in the police.
15
 

Where a person is being examined by a police officer under Section I6I{I), he is required to answer truly all questions put to him by such officer.
16
 He 

is, however, not bound to answer such questions the answers to which would have a tendency to expose him to a criminal charge or to a penalty or 

forfeiture. [S. 161(2}] It is quite important for effective investigation that every person questioned by the police officer must furnish, and must be under a 

legal duty to furnish, all information available with him to the police. Logically, the law must also require that the information is not false or misleading.
17
 

If a person, being legally bound to answer truly all questions relating to such case refuses to answer any such question demanded of him, he shall be liable 

to be punished under Section 179 IPC. Further, if such a person gives an answer which is false and which he either knows or believes to be false or does not 

believe it to be true, he is liable to be punished under Section 193 IPC for giving false evidence. Probably, such a person is also liable to be punished under 

Section 177 for furnishing false information. An apprehension has been voiced that the fear of prosecution in the minds of persons who would be 

questioned by the police, may in practice impede investigation. It is difficult enough to get witnesses to speak to facts relevant to the investigation of an 

offence; if the threat of prosecution were to be held over their heads, it might deter witnesses still further from giving information and seriously impede 

the investigation. It might also be, that notwithstanding that the version of a witness is true, the final result of the prosecution might be the discharge or 

acquittal of the accused; in such an event, the witness’s version might well be held to be untrue and the witness might become liable to prosecution.18 

However, it may be kept in mind that, in practice, it would be extremely difficult to prosecute a person successfully for giving false answers to questions 

put to him by the police during investigation. Because, the recorded statement is not signed by the person making it; and there is no guarantee of the 

accuracy of the record of the statement of a witness by the investigating police officer. 

Though Section 161(2) requires a person, including an accused person, to answer truly all questions (relating to the case under investigation) put to 

him by the investigating police officer, that section as well as Article 20(3) of the Constitution give protection to such person, against 
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questions the answers to which would have a tendency to expose him to a criminal charge. The 

accused person may remain silent or may refuse to answer when confronted with incriminating 

questions. Article 2.0(3} clearly provides as a fundamental principle that no person accused of 

any offence shall be compelled to be a witness against himself. In this connection the Supreme 

Court has held that the area covered by Article 2.0(3) and Section 161(2) is substantially the 

same and Section 161(2), Criminal Procedure Code, 1973 (CrPC) is parliamentary gloss on the 

constitutional claused9 

In the Nandini Satpathy case19 20 the Supreme Court has extensively considered the 

parameters of Section 161(2) CrPC and the scope and ambit of Article 20(3) of the Constitution. 

According to the Supreme Court, the accused person cannot be forced to answer questions 

merely because the answers thereto are not implicative when viewed in isolation and confined 

to that particular case. He is entitled to keep his mouth shut if the answer sought has a 

reasonable prospect of exposing him to guilt in some other accusation actual or imminent, 

even though the investigation under way is not with reference to that.19 * 21 

Tendency to expose to a criminal charge is wider than actual exposure to such charge. In 

determining the incriminatory character of an answer the accused is entitled to consider—and 

the court while adjudging will take note of—the setting, the totality of circumstances, the 

equation, personal and social, which have a bearing on making an answer substantially 

innocent but in effect guilty in import. However fanciful claims, unreasonable apprehensions 

and vague possibilities cannot be the hiding ground for an accused person. He is bound to 

answer where there is no clear tendency to criminate.22 

“Compelled testimony” has been considered as evidence procured not merely by physical 

threats or violence but by psychic torture, atmospheric pressure, environmental coercion, tiring 

interrogative prolixity, overbearing and intimidatory methods and the like. Frequent threats of 

prosecution if there is failure to answer may take on the complexion of undue pressure 

violating Article 20(3). Legal penalty may by itself not amount to duress but the manner of 

mentioning it to the victim of interrogation may introduce an element of tension and tone of 

command perilously hovering near compulsion.23 

Having discussed the main principles, the Supreme Court addressed itself to the further 

task of concretising guidelines with a view to give full social relevance to its judgment: 

19. Nandini Satpathy v. P.L. Dani, (1978) 2 SCC 424: 1978 SCC 

(Cri) 236, 256: 1978 Crt LJ 968, 982. 

20.Ibid. 

21. Ibid, 266. 

22. Ibid, 267. 

23. Ibid, 266. 
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1. If an accused person expresses the wish to have his lawyer by his side when the police interrogate him, this facility shall not be denied to him* 

However the police need not wait more than for a reasonable while for the arrival of the accused’s advocate. This requirement will obviate the 

overreaching of Article zo{$) and Section I6I{Z). 

2.  The police must invariably warn—and record that fact—about the right to silence against self-incrimination; and where the accused is literate 

take his written acknowledgement. 

3. After an examination of the accused, where lawyer of his choice is not available, the police official must take him to a Magistrate, doctor or 

other willing and responsible non-partisan official or nonofficial and allow a secluded audience where he may unburden himself beyond the 

view of the police and tell whether he has suffered duress, which should be followed by judicial or some other custody for him where the police 

cannot reach him. That collocutor may briefly record the relevant conversation and communicate it to the nearest Magistrate. 

After giving these guidelines, the Supreme Court however added, “we do not mandate but strongly suggest”.24 25 

The question whether the guidelines laid down in the Nandini Satpathy case
2
 were in the nature of binding direction was raised before the 

Delhi High Court. After considering the observations in Miranda v. Arizona24 25 26, the High Court felt that subject to a few exceptions, Section 

x6z CrPC and Sections 24 to 30, Evidence Act, do take care of the constitutional rights by excluding from evidence all self-incriminatory statements 

whether voluntary or otherwise and therefore there was no need to give any directions. The High Court thought that the main concern of the Supreme 

Court in the Nandini Satpathy case is to sensitise the police to humanism; and therefore it made it prudent for the police to allow a lawyer where 

the accused wants to have one at the time of interrogation, if it wants to escape the censure that its interrogation is carried on In secrecy by physical and 

psychic torture. The High Court held that the Supreme Court was not laying down a binding direction but only prudent policy for the police.27 In this 

connection it is pertinent to note that the Supreme 
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Court in D.K. Basu v. State of W.B.28, has issued several instructions to be observed by the police. And one of the instructions is a 

direction to the police to permit the arrested to meet his lawyer during interrogation.29 

The police officer may reduce into writing any statement made to him in the course of the examination of a person; and if he does so, 

he shall make a separate and true record of the statement of each such person whose statement he records. [S. 161(3)] This provision gives 

wide discretion to a police officer to record or not to record, any statement made to him during investigation. This appears to be necessary 

also. A police officer investigating crime has to question, and then to examine orally a large number of persons, many of whom may have 

no useful information to give, and much of the information is later found to be pointless. It would be too great a burden on him if he should 

be required by law to reduce into writing every statement made to him; nor would it serve any purpose apart from distracting attention from 

the main task.30 Further, “this discretion is, in practice, not capable of being abused, nor have we heard any complaint that it is being 

abused. There has been no lack of complaint that the record prepared by the investigating officer is not accurate, but no serious complaint 

that the statements of material witnesses are not recorded”.31 32 33 34 35 36 

The statement of victims of offences under Sections 354 to 354-0, 376, 376-A to 376-E or Section 509 IPC are required to be recorded 

by a woman police officer or woman officer. At present it may be required to be recorded by a Judicial Magistrate in terms of Section 

I64(5A). The Magistrate shall take the help of an interpreter or special educator if the victim is temporarily or permanently disabled. He 

should also get the recording videographed. The statement of the temporarily or permanently mentally or physically disabled person shall 

be considered a statement in lieu of examination-in-chief as specified in Section 137, Evidence Act.32 33 34 35 

The question whether an accused should be given the gist of interrogation if they are taken as statements under Section 161(3) came to 

be answered in the negative in State (NCT of Delhi) v. Ravi Kant Sharma53. In this case the Supreme Court examined both 

Sunita Devi v. State of Bihar34 and Sidharth v. State of Bihar’5 the interpretation of which in Shamshul 

Kanwar v. State of U.P,36 (Shamshul Kanwar) had the Delhi 

28. {1997) 6 SCC 642: 1997 Cri LJ 352.5. 

29. Ibid. Instruction (TO). 
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31. ibid, 70 para. 14.9. 
32. See, Ss. 15 and 16, Criminal Law (Amendment) Act, 2013. 

33. (2007) 2 SCC 764: (2007} 1 SCC (Cri) 640: 2007 Cn Lj 1674. 

34. (2005) i SCC 608: 2005 SCC (Crs) 435. 

35. (2005) 12 SCC 545: {2006) 1 SCC (Cri) 175. 

36. (T995) 4 SCC 430: 1995 SCC (Cri) 753. 
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150 Chapter S Pre-trial Procedure: Investigation by Police 

High Court to direct the police to supply gist of interrogation to the accused. Interpreting the 

Sbamsbul Kanwar case37 38 39, the Supreme Court clarified the position thus (para. 13): 

As rightly submitted by learned counsel for the appellant, in different States case diaries are 

maintained in different ways. Some States have a composite case diary which includes the 

statements recorded under Section 161 CrPC as well as the observations of the investigating 

officer under Section 172 CrPC. This Court, therefore, in Sbamsbul Kanwar case held that the 

statements under Section 161 need to be separated from observations which are recorded 

under Section 172 in order to make available the statement under Section 161(3)to the 

accused. 

The above provision contained in Section 161(3) does not require a person making a statement to 

a police officer to sign it as that might lead to abuse of power by the police. In some cases at 

least it might facilitate a police officer to obtain the signature of a witness by compulsion to a 

statement recorded by such officer and when faced with this statement at the subsequent stages 

of trial the witness would find it difficult to go against the statement recorded by the police, 

although he may be anxious to state the truth before the court.38 39 Section 162,(1) clearly enjoins 

that no statement made by any person to a police officer in the course of an investigation under 

Chapter XII of the Code, shall, if reduced to writing be signed by the person making it. The 

provision is intended as a statutory safeguard against improper police practices; and a 

contravention of the provision will be considered as impairing the value of the evidence given by 

the person making and signing a statement before the police during the investigation of a 

crime.59 However, the Supreme Court clarified that if an investigating officer has by mistake 

obtained the signature of the accused on the seizure memo in violation of Section 162(1) it shall 

not vitiate the whole proceedings.40 

During investigation, the statements of witnesses should be recorded as promptly as possible. 

Unjustified and unexplained long delay on the part of the investigating officer in recording a 

statement of a material witness during the investigation may render the evidence of such 

witness unreliable.41 Considered in the light of surrounding circumstances, the inordinate delay 

in the registration of the “FIR” and further delay in recording the statements of material 

witnesses, was held to cast a cloud of suspicion 

37. ibid. 

38. Joint 
Committ
ee 
Report, 
p. XVI. 

39.
 Zahir

uddin v. 
Emperor, 

{1947) 48 
Cri LJ 
679: 
(1946-47} 
74 IA 80: 
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n v. Teja 

Ram, 

(1999) 3 
SCC 507: 
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192: 
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Examination of Witnesses by Police 151 

on the credibility of the entire warp and woof of the prosecution story.42 However the question of delay in examining a witness during 

investigation is material only if it is indicative and suggestive of some unfair practice by the investigating agency for the purpose of 

introducing a got-up witness to falsely support the prosecution case.43 

The investigating officer is required by Section 161(3) to make a separate and true record of the statement of each person whose 

statement he records. Omission to do so would amount to an attempt to circumvent the law*.44 In this context it is also to be noted that while 

using the case diary the court should keep in mind the restrictions under Section 162 of the Code and Section 145, Evidence Act, 1872 

because what is proposed to be used is subject to restrictions on recorded material under Section 161 of the Code.45 If the investigating police 

officer records only one joint statement of several witnesses during the investigation, such a statement is clearly a contravention of Section 

161(3). However, it would not render these persons as incompetent witnesses or render their evidence as inadmissible; it can only affect the 

weight to be attached to their evidence.46 Whether non-compliance with Section 161(3) would vitiate the entire trial would depend upon the 

circumstances and facts of each case; and unless the non-compliance has caused prejudice to the accused in his defence and has resulted in 

a failure of justice, it would not invalidate the trial.47 

The word “statement” under Section 161 includes both oral and written statements and it will also include signs and gestures. The 

words in Sections 161(3) and *62 mean all that is stated by a witness to a police officer or officers during the course of investigation.48 

A new proviso to Section 161(3} in the following terms has been incorporated with effect from 31 December 2009:49 

Provided that statement made under this sub-section may also be recorded by audio-video 

electronic means. 

It is therefore now possible for the police to record the statements by audio-video means. 

42. Ganesk Bbauan Patel v. State of Maharashtra, (1978) 4 SCC 371: 
1979 SCC (Cri) 1: 1979 Cri LJ 51: AIR 1979 SC 135. 

43. Ranbirv. State of Punjab, {1973) 2 SCC 444: 1973 SCC (Cri) 858: 
1973 Cri Lj 
1120, 1123; 
Nirpal Singh v. 
State of 

Haryana, 

(1977) 2 SCC 
131: 1977 SCC 
(Cri) 262, 
268: 1977 Cri 
LJ 642; 
Banwari v. 

44. Bahrain Tikaram Marathe v. Emperor, (1945} 46 Cri Lj 448: 
AIR 1945 Nag i. 45. State of Kerala v. Babu, (1999) 4 SCC 621: 1999 SCC (Cri) 611. 
46. Tilkesbwar Singh v. Slate of Bihar, 1956 Cri LJ 441: AIR 1956 SC 
238. 47. Asservadam, re, 1956 Cri LJ 11S3: AIR 1956 AP 199; Royappan. re, 

1955 Cri LJ 1200: AIR 1955 Mad 512; Tilkesbwar Singh v. State of 
48. Asan Thar ay il Bab4 v. State of Kerala, 1981 Cri Lj 1165, 1169 (Ker). 
49. Ins. by Act 5 of 2009, S. 12 (w.e.f. 31-12-2009). 
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8.9 

Statements to police not to 

be signed: 

Use of statements in 

evidence 

Evidentiary value of the statements made to the police during 
investigation 
A statement recorded by police officer during investigation is neither given on oath nor is it tested by cross-examination. According to the law 

of evidence such statement is not evidence of the facts stated therein and therefore it is not considered as substantive evidence.50 51 And it is 

considered no evidence to initiate criminal cases under Sections 194 and 195 IPCA But if the person making the statement is called as a 

witness at the time of trial, his former statement, according to the normal rules of evidence could be used for corroborating his testimony in 

court or for showing how his former statement was inconsistent with his deposition in court with a view to discredit him.50 51 52 However, the 

normal rules of evidence have been substantially modified by Section i6z which is as follows: 

162.. (1) No statement made by any person to a police officer in the course of an 

investigation under this Chapter, shall, if reduced to writing, be signed by the person making 

it, nor shall any such statement or any record thereof, whether in a police diary or otherwise, 

or any part of such statement or record, be used for any purpose, save as hereinafter 

provided, at any inquiry or trial in respect of any offence under investigation at the time 

when such statement was made: Provided that when any witness is called for the prosecution 

in such inquiry or trial whose statement has been reduced into writing as aforesaid, any part 

of his statement, if duly proved, may be used by the accused, and with the permission of the 

Court, by the prosecution, to contradict such witness in the manner provided by Section 145 

of the Indian Evidence Act, 1872 (1 of 1872); and when any part of such statement is so used, 

any part thereof may also be used in the re-examination of such witness, but for the purpose 

only of explaining any matter referred to in his cross-examination. 

{2) Nothing in this section shall be deemed to apply to any statement falling within the 

provisions of clause (r) of Section 32 of the Indian Evidence Act, 1872 (1 of 1872), or to affect 

the provisions of Section 27 of that Act. 

Explanation.—An omission to state a fact or circumstance in the statement referred to in 

sub-section (1) may amount to contradiction if the same appears to be significant and 

otherwise relevant having regard to the context in which such omission occurs and whether 

any omission amounts to a contradiction in the particular context shall be a question of fact. 

The word "statement” appearing in Section 161(3) and Section 162 constitutes the entirety of facts stated by a witness when he was examined 

on different dates by the same investigating officer or different investigating officers. Therefore the expression "statement or any part of such 
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Evidentiary Value of the Statements Made to the Police 153 

statement” appearing in Section i6z is not confined to a single statement given by a witness to a particular officer but takes in all the 

statements given by a witness at different stages or on different dates to different investigating officers or the same investigating officer.53 

The section prohibits the use of the statements made to the police during the course of the investigation for the purpose of 

corroboration. It is based on the assumption that the police cannot be trusted for recording the statements correctly and that the statements 

cannot be relied on by the prosecution for the corroboration of their witnesses as the statements recorded might be of self-serving nature. 

However, as would be seen from the proviso to Section 162(1}, and sub-section (2) of Section 162, there is not a total ban on the use of the 

statements made to police officers. The defence is not deprived of an opportunity to discover what a particular witness said at the earliest 

opportunity. 

The object of the section is to protect the accused both against overzealous police officers and untruthful witnesses.54 

It has been ruled by the Supreme Court that Section 162 does not provide that evidence of a witness in the court becomes inadmissible 

if it is established that the statement of the witness recorded during investigation was signed by him at the instance of the police officer.55 

Statements recorded by the police during the course of investigation are often taken down in a haphazard manner in the midst of a 

crowd and confusion. If the statement is not reliable for Its accuracy and should not therefore be used for corroboration, by the same logic it 

is equally unreliable and should not be used for contradiction. However, as observed by the Law Commission, “there is a material difference 

between contradiction and corroboration and what is good enough for contradicting a witness is not always good enough for corroborating 

him. the policy of law in permitting a witness to be contradicted by a police statement and not permitting him to be corroborated by the same 

statement is basically sound and sensible.”56 

The section provides that 

1. a statement made to the police during the course of the investigation of an offence, can be used in trial if the person making the 

statement Is called as a prosecution witness; 2. 

the statement can be used for the purpose of contradicting such witness in the manner provided by Section 145, Evidence Act; 

53. Asan Tbarayil Baby v. Stale of Kerala, 19Si Cri LJ 1165, 1169 (Ker). 

54. Kbatri (4) v. State of Bibar, (1981) 2 SCC 493: 1981 SCC {Cri) 

503, 507: 1981 Cri LJ 597; see aiso, Baliram Tikaram Maratbe v. 
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56. 41st Report, Vol. 1. p. 74, para, .14.13; for the opposite view, forcefully expressed in the Note of dissent, see, pp. 373-82. 
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3. the statement can be used for the above purpose a) by the defence, or b) with the permission of the court by the prosecution (This 

might be desirable if a prosecution witness is won over by the other side); 

4. if any part of the statement is used for contradiction, any part of the statement can be used in the re-examination of the witness for the 

only purpose of explaining any matter referred to in his cross-examination* 

If a person is called in trial as a defence witness, his former statement before the police cannot be used for contradicting him.37 The reason 

appears to be that it would be improper to allow a witness to be contradicted by a record prepared by the opposite party.38 

If a person is called as a court witness (under S. 311 of the Code), he is neither a prosecution witness nor a defence witness. Can his former 

statement before the police be used by the court for the purpose of contradicting him? Apparently, Section x6z does prohibit the use of such 

statement even by court. However, Section 162 is not explicit enough to control Section 165, Evidence Act which confers wide powers on the 

court to question a witness in order to secure the ends of justice. Considering the purpose of Section 162 and the mischief it was designed to 

prevent as well as its context, it has been held that the section must be confined in its scope to the use by parties only of statements mentioned 

therein.57 58 59 

The bar created by Section 162 in respect of the use of any statement recorded by the police during the course of investigation is 

applicable only where such statement is sought to be used “at any inquiry or trial in respect of any offence under investigation at the time when 

such statement was made”. If any such statement is sought to be used in any proceeding other than an inquiry or trial or even at an inquiry or 

trial but in respect of an offence other than that which was under investigation at the time when such statement was made, the bar of Section 

i6z would not be attracted.57 58 59 60 Section 162 is enacted for the benefit and protection of the accused. But that protection is unnecessary in 

any proceeding other than an inquiry or trial in respect of the offence under investigation. The bar created by Section 162 has no application 

for example in a civil proceeding or in a proceeding under Article 32 or 226 of the Constitution, a proceeding under Section 452 of the code 

for disposal of property, and a statement made before a police officer in the course of investigation can be used as evidence in such a 

proceeding, provided it is otherwise relevant under the 

57.

 

S

h

a

k

i

l

a

 

K

b

a

d

e

r

 

v

. 

N

58. See, 

41st Report, 

Vol. 1, p. 74, 

para. 14.14. 

59.

 Raghu

nandan v. 

State of 

U.P., (1974) 4 

SCC 186: 1974 

SCC (Cri) 

60.

 

S

e

e

, 

V

i

n

a

y

 

I

T

. 

N

https://t.me/LawCollegeNotes_Stuffs



Evidentiary Value of the Statements Made to the Police 155 

Evidence Act.61 The Patna High Court has ruled that a Magistrate can issue process on the basis of a statement given to the police on an 

earlier occasion on the same matter.62 

On the other hand, as the embargo in Section 162(1} operates only to the use of such statement “at any inquiry or trial in respect of any 

offence under investigation at the time when such statement was made”, the bar under Section 162(1) applies not only to the trial held on the 

basis of a police charge resulting on an investigation but also to a trial held as a result of a private complaint, provided the trial is held in 

respect of an offence under investigation when the statement was made. The enabling proviso to Section 162(1) contains an exception to the 

bar or embargo and therefore, the proviso also must apply to all trials to which the bar or embargo relates. It must therefore follow that the 

proviso enables use of the case diary statement (as a statement or record under Section 161 is generally called) for the purpose of 

contradicting not only in a trial arising from a police charge, but also in a trial arising from a private complaint provided the trial relates to an 

offence under investigation when the case diary statement was made.63 

Section 162 only bars proof of statements made to an investigating officer during the course of investigation. 

The section does not say that every statement made during the period of investigation is barred from being proved in evidence. Section 162 

is aimed at statements recorded by a police officer while investigating into an offence. The statements sought to be excluded from evidence 

must be ascribable to the inquiry conducted by the investigating officer and not one which is dehors the inquiry.64 The words “in the course 

of‟ in Section 162(1) imply that the statement must be made as a step in pending investigation. Therefore, where an investigation has already 

begun on the basis of a FIR, and then, in respect of the same offence another report is found to have been made quite inde- pendently of, and 

in no relation to, the pending investigation and was not designed to promote the pending investigation and has no reference at all to the 

investigation, the second report is not hit by the ban under Section 162.65 Whether the investigation has commenced or not is a question of 

fact depending upon the circumstances in each case. Where two persons gave information at the police station about the commission of a 

61. Khatri (4} v. State of Bibar, {1981) 2 SCC 493: 1981 SCC (Cri) 503, 

507: 1981 Cri LJ 597; see also, Mialakala Surya Rao v. G. 

Janakamma, {1964) 1 Cri Lj 504: AIR 1964 AP 198; Bal Kisban v. 

State of Rajasthan, 1984 Cri LJ 308 (Raj); Tbampi Chettiar 

62. Gajendra Swaroop Srivasta9a v. Baleshwar Prasad Kesari, 1988 Cri Lj 129 (Pat) (FB). 

63. Narayanan v. Krisbnan, 1981 Cri LJ 563, 566 (Ker). 

64. Baleshwar Rai v. State of 

Bibar, (1964} 1 Cri Lj 564, 566: 

{1963) 2 SCR 433; see also, H.M. 

Jaimvala v. Slate of 

Maharashtra, 1972 

65. Emperor v. Aftab Mohd. 

Khan, {1940) 41 Cri LJ 647, 655: AIR 

1940 All 291; Tika Ram v. State, 

1957 Cri LJ 1200: AIR 1957 All 755, 758; 

V. Thomas v. State of Kerala, 

1974 Cri Lj 849, 852 
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rape in a hotel, and the police officer without recording the information proceeded to the spot and recorded their statements there, it was held 

that rhe oral information given at the police station was the FIR and the subsequent statements recorded at the spot were hit by Section 162.66 

Where on hearing some rumours the police officer visited the place of occurrence but recorded the statement of a prosecution witness after 

coming back from the scene and registered the case the statement was held not hit by Section 162.67 

A statement is a narration addressed to some person for whom it is meant and not to others who may overhear or who may happen to read 

it when written.68 Every statement made to a person assisting the police during investigation cannot, however, be treated as a statement to the 

police. The previous statements of the pancbas which are to be found in the pre-trap and post-trap panchanamas in a corruption case 

do not fall within the phrase “statement made to the police officer”a$ contemplated by Section 162. Therefore the contents of such 

panchanamas would not come within the ban of that section and such previous statements could be legitimately used for corroboration 

under Section 157, Evidence Act.69 A list of stolen articles given to the police during investigation is a statement hit by Section 162 but not a 

list given before investigation to supplement the FIR. 

If a person identifies the property as the subject of the offence, or identifies a person as concerned in the offence, he may communicate 

his mental act of identification by express words or gestures. If in response to questions put by the police, the fact of identification is 

communicated by such person by finger, touch, nod or express words, such communication is a statement hit by Section 162.70 However, if 

after arranging the identification parade the police leave the field and allow the identification to be made under the sole direction of the 

pancha witnesses, the statements of the identifying witnesses would be outside the purview of Section 162.71 

A statement made by the accused person to the police in the course of investigation is totally inadmissible in evidence as it is barred by 

Section 162; and It is immaterial whether the statement amounted to a confession or admission. However, the statements falling under Section 

32(1) and Section 27, Evidence Act are exceptions to this rule.72 If the statement is not made 

during the course of investigation, it may not come within the 
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purview of Section 162, and if it is not hit by Section 25, Evidence Act it can be used in evidence. An anonymous letter was written by the 

accused to the police officer complaining about the acts of a chowkidar who was ultimately murdered by the accused. The statement 

was held not to be hit by Section 162 and was held to be admissible in evidence as an admission as to the motive, under Section xi, 

Evidence Act.73 Similarly where a letter containing a confession was addressed to a police officer, it was held to be not inadmissible in 

evidence.74 But here as the letter was not written to the police officer during the course of investigation, the question as to whether the letter 

was inadmissible under Section 162 was not considered by the court. However, in a recent decision the Supreme Court has clarified the legal 

position when it observed: 

[tjhe prohibition relating to the use of a statement made to a police officer during the course 

of an investigation cannot be set at naught by the police officer not himself recording the 

statement of a person but having it in the form of communication addressed by the person 

concerned to the police officer. If a statement made by a person to a police officer in the 

course of an investigation is inadmissible, except for the purposes mentioned in Section 162, 

the same would be true of a letter containing narration of facts addressed by a person to a 

police officer during the course of an investigation. It is not permissible to circumvent the 

prohibition contained in Section 162 by the investigating officer obtaining a written 

statement of a person instead of the investigating officer himself recording that statement.75 

Although a dying declaration recorded by a police officer during the course of investigation is admissible under Section 32, Evidence Act in 

view of the exemption provided by Section 162(2), it is better to leave such dying declaration out of consideration until and unless the 

prosecution satisfies the court as to why it was not recorded by a Magistrate or by a doctor.76 

It appears from the Explanation to Section 162 that an omission to state a fact or circumstance in the statement referred to in Section 

162(1) may amount to contradiction. However, every omission is not contradiction. An omission can amount to contradiction if it “appears 

to be significant and otherwise relevant having regard to the context in which such omission occurs”. It is not easy to lay down any test or 

criterion to determine whether an omission is significant “and otherwise relevant”. Therefore the Explanation leaves it by saying that 

“whether any omission amounts to a contradiction in the particular context shall be a question of fact”. 

The statement can be used for the purpose of contradicting prosecution witness in the manner provided by the second part of Section 

145, 

73. Baleshwar Rai v. State of Bihar, (1964) 1 Cri LJ 564: {1963) 2 SCR 433. 

74. Sita Ram v. State of ij.P., 1966 Cri LJ 1519: AIR 1966 SC 1906. 
75. Kali Ram v. State ofH.P., (1973) 2 SCC 808: 1973 SCC (Cri) 1048. 1059: 1974 
Cri LJ T. 76. Dalip Singh v. State of Punjab, (1979) 4 SCC 332: 1979 SCC (Cri) 

968. 970: 1979 Cri LJ 
700, 703; see also, 
Munnu Raja v. State 

ofM.P., (1976) 3 SCC 
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Evidence Act. The statement is not to be used for the purpose of crossexamining a witness within the meaning of the first part of the said 

section. Such contradiction of the prosecution witness may be done either by the defence or by the prosecution with permission of the court 

in cases where these witnesses are declared hostile.77 78 79 

While considering what omissions can be used for contradiction, the Supreme Court reviewed the earlier case law on the point. The 

court thought there were conflicting views: i) omissions, unless by necessary implication be deemed to be a part of the statement, cannot be 

used to contradict the statement made in the witness box; and it) they must be in regard to important features of the incident in the statement 

made before the police. The court felt, the first proposition not only carries out the intention of the legislature but is also in accord with the 

plain meaning of the words used in the section. The second proposition not only stretches the meaning of the word “statement” to a breaking 

point, but also introduces an uncertain element, namely, ascertainment of what a particular witness would have stated in the circumstances of 

a particular case and what the police officer should have recorded. When the section says that the statement is to be used to contradict the 

subsequent version in the witness box, the proposition brings in, by construction, what he would have stated to the police within the meaning 

of the word “statement”. Such a construction is not permissible.78 79 

It is quite obvious from Section 162(1) that statements not reduced to writing by the police officer cannot 

be used for contradiction. However, the Supreme Court has taken the position that though a particular statement is not 

expressly recorded, a statement that can be deemed to be a part of that expressly recorded can be used for contradiction, not because it is an 

omission strictly so called but because it is deemed to form part of the recorded statement/3 According to the Supreme Court such a fiction is 

permissible by construction in the following three cases: 

1. when a recital is necessarily implied from the recital or recitals found in the statement; illustration—in the recorded statement 

before the police the witness states that he saw A stabbing B at a particular point of time, but in the witness box he says that he 

saw A and C stabbing B at the same point of time; in the statement before the police the word “only” can be implied i.e. the 

witness saw only A stabbing £; 

2. a negative aspect of a positive recital in a statement; illustration—in the recorded statement before the police the witness says that 

a dark 
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man stabbed h; the earlier statement must be deemed to contain the recital not only that the culprit was a dark complexioned man 

but also that he was not of fair complexion; and 

3. when the statement before the police and that before the court cannot stand together; illustration—the witness says in the recorded 

statement before the police that A after stabbing B ran away by a northern lane, but in the court he says that immediately after 

stabbing he ran away towards the southern lane; as he could not have run away immediately after stabbing i.e. at the same point 

of time, towards the northern lane as well as towards the southern lane, if one statement is true the other must necessarily be false. 

The aforesaid examples are not intended to be exhaustive but only illustrative. The same instance may fall under one or more heads. It is for 

the trial judge to decide in each case, after comparing the part or parts of the statement recorded by the police with that made in the witness 

box, to give a ruling, having regard to the aforesaid principles, whether the recital intended to be used for contradiction satisfies the 

requirements of law.so 

Significance of material contradictions may not be the same in every case. Ordinarily when the evidence of a witness in court  is at 

variance with what he stated before the police earlier, the contradictions between the statements are valuable material in favour of the 

accused for the purpose of challenging the reliability of the witness and impeaching his credit.80 81 82 

However, the abovesaid effect of contradictions is based on the assumption that the police record is honest and faithful. In a case where 

the police record was deliberately and purposely made to be unfaithful or distorted or loose and inaccurate with a view to favour the accused, 

the court would not attach the same significance to the contradictions and omissions contained in such tainted record as the court would 

normally do if the record had been above suspicion. In such a case the interests of justice demand that the court should carefully weigh the 

evidence given by the witness in court on its own merits only, irrespective of the contradictions which might have been brought on record on 

behalf of the accused.80 81 82 83 

Reading over of the police statement to the witness before he enters the witness box does not amount to use of such statement contrary 

to the prohibition contained in Section 162(1). But the fact of reading over of the statement may affect the probative value of the evidence of 

the witness. The probative value has to be judged in the circumstances of each case. No hard and fast rule can be laid down that in all such 

cases the evidence of such witness will be of no value whatsoever.83 

80. Ibid, 1959 Cri Lj 12.44-45. 

81. Baladin v. State ofV.P., 1956 Cri LJ 545, 352.: AIR 1956 SC 181. 

82. Ibid. 

83. Nathu v. State of Gujarat, 1978 Cri Lj 448. 459 (Guj) (FB). 
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160 Chapter 8 Pre-trial Procedure; Investigation by Police 

An accused could be permitted to refer for cross-examination the statement of a witness recorded under Section 161 in connection with 

an incident of the night, in which the offence under trial was committed as Section 162 is never intended to curb the right of the accused to 

contradict a witness with his previous statement.84 85 

The statements of witnesses under Section 161 are admissible to the limited extent permitted under Section 162(1) proviso and Section 

162(2). The court cannot rely on confessions of the accused and case diary statements of witnesses to come to a conclusion on disputed facts 

in support of the prosecution or the defence.83 

8.10 Statements not to be obtained by pressure or inducement 
Fair investigation requires that the statements made to the police or other authorities in the course of investigation should be true and unbiased. 

In order that such statements are made without any pressure, fear or inducement, Section 163 provides as follows: 

No inducement to be 163. {1} No police officer or other person in authority shall offer or make, 

offered or cause to be offered or made, any such inducement, threat or promise as is 

mentioned in Section 24 of the Indian Evidence Act, 1872 (1 of 1872). 

(2) But no police officer or other person shall prevent, by any caution or otherwise, any 

person from making in the course of any investigation under this Chapter any statement 

which he may be disposed to make of his own free will: 

Provided that nothing in this sub-section shall affect the provisions of subsection (4) of 

Section 164. 

Considering the import of Section 24, Evidence Act in the present context, it can be said that Section 163(1} lays down an embargo on the 

investigating authorities using any inducement, threat, or promise to the maker of the statement which might influence his mind and lead him 

to suppose that thereby he would gain any advantage or avoid any evil in reference to his conduct as disclosed in the proceedings. The 

guidelines provided by Section 163(1) are applicable not only in respect of a police officer but also in respect of any person in authority.84 85 86 

In this connection it is interesting to note that in a case involving offences under the Narcotic Drugs and Psychotropic Substances Act, 1985 a 

confessional statement recorded by officers of Department of Internal Revenue who have been conferred with the powers of an officer of a 

police station under Chapter XII of the Code has been held by the Supreme Court to be admissible for the purpose of examining existence of 

prima facie case. The court reached this conclusion by declaring that since the hallmark of police—the requirement of 

84. Surendran v. State, 1944 Cri LJ 464 {Ker). 
85. Narayanan v. Krishnan, 1981 Cri Lj 563, 566 (Ker); State v. Des Raj, 1979 Cri LJ 558, 563 

(J&JK); see also, observations in State of Kerala v. Ammini, 1988 Cri LJ 107 (Ker). 
86. P. Sirajuddin v. State of Madras, (1970) 1 SCC 595: 1970 SCC (Cri) 2,40: 1971 Cri Lj 52.3. 
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Statements Not to be Obtained by Pressure or Inducement 161 

submitting charge-sheet under Section 173—was not applicable to the officers of the Department of Internal Revenue, the statement given to 

them are not—they being not police officers—hit by Section 25, Evidence Act. However, the question whether they complied with Section 

163 in recording the statement has apparently not been considered.87 Sub-section {2) is a corollary to the rule contained in sub-section {1). 

The proviso to sub-section (2) makes it clear that Section 164(4} will have overriding effect. Actually Section 164(2) requires the Magistrate 

to explain to the person making a confession that he is not bound to make it and that if he does so, it may be used as evidence against him. 

This provision is in apparent conflict with Section 163(2), and the proviso to Section 163(2) should save it. Reference to Section 164(4) in 

the proviso appears to be a mistake. 

Power of Judicial Magistrate to record confessions and 
statements 
The FIR recorded under Section 154 is of great importance, because it is the earliest information given soon after the commission of a 

cognizable offence before there is time to forget, fabricate or embellish. Similarly, the confession or statement made by an accused person to 

the police soon after the occurrence would be highly valuable in evidence. However, according to Section 25, Evidence Act no confession 

made to a police officer is admissible in evidence against the person making it. Also Section 162 of the Code virtually disallows the use of 

any confessional statement, made to a police officer during the investigation. By and large the police are not as yet considered trustworthy. 

It is apprehended that any power given to the police to record confessions is more likely to he misused and that the overzealous police 

officers might, in the apparent exercise of such power, extort or fabricate confessions. Therefore Section 164 provides a special procedure 

for the recording of confessions by competent Magistrates after ensuring that the confessions are being made freely and voluntarily, and are 

not made under any pressure or influence. Section 164 is as follows: 

164. (1) Any Metropolitan Magistrate or Judicial Magistrate may, whether or not he has 

jurisdiction in the case, record any confession or statement made to him in the course of an 

investigation under this Chapter or under any other law for the time being in force, or at 

any time afterwards before the commencement of the inquiry or trial: 
ss[Provided that any confession or statement made under this sub-section may also be 

recorded by audio-video electronic means in the presence of the advocate of the person 

accused of an offence: 

8.11 

Recording of 

confessions and 

statements 

8/. Raj Kumar Kanval v. Union of India, (1990} 2 SCC 409: 1990 SCC (Cri) 330: 1991 Cri U 9788. Subs, by Act 5 of 2009. S. 13 

(w.e.f. 3}-12-2009}. 
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162 Chapter 8 Pre-trial Procedure: Investigation by Police 

Provided further that no confession shall be recorded by a police officer on whom any 

power of a Magistrate has been conferred under any law for the time being in force.] 

(i) The Magistrate shall, before recording any such confession, explain to the person making it that he is not bound to make a confession and 

that, if he does so, it may be used as evidence against him; and the Magistrate shall not record any such confession unless, upon questioning the 

person making it, he has reason to believe that it is being made voluntarily. 

(3) If at any time before the confession is recorded, the person appearing before the 

Magistrate states that he is not willing to make the confession, the Magistrate shall not 

authorise the detention of such person in police custody. 

(4) Any such confession shall be recorded in the manner provided in Section 281 for 

recording the examination of an accused person and shall be signed by the person making 

the confession; and the Magistrate shall make a memorandum at the foot of such record to 

the following effect:— 

“I have explained to (name) that he is not bound to make a confession and that, if he 

does so, any confession he may make may be used as evidence against him and I believe 

that this confession was voluntarily made. It was taken in my presence and hearing, and 

was read over to the person making it and admitted by him to be correct, and it contains 

a full and true account of the statement made by him. 

(Signed) A.B. 

Magistrate.” 

(5) Any statement {other than a confession} made under sub-section {1} shall be 

recorded in such manner hereinafter provided for the recording of evidence as is, in the 

opinion of the Magistrate, best fitted to the circumstances of the case; and the Magistrate 

shall have power to administer oath to the person whose statement is so recorded. 
S9[(5'A)bz) In cases punishable under Section 354, Section 354-A, Section 354-B, Section 

354-C, Section 354-D, sub-section (1) or sub-section (2) of Section 376, Section 376-A, Section 

376-6, Section 376-C, Section 376-0, Section 376-E or Section 509 of the Indian Penal Code 

{45 of i860}, the Judicial Magistrate shall record the statement of the person against whom 

such offence has been committed in the manner prescribed in sub-section (5), as soon as the 

commission of the offence is brought to the notice of the police: Provided that if the person 

making the statement is temporarily or permanently mentally or physically disabled, the 

Magistrate shall take the assistance of an interpreter or a special educator in recording the 

statement: 

Provided further that if the person making the statement is temporarily or permanently 

mentally or physically disabled, the statement made by the person, with the assistance of an 

interpreter or a special educator, shall be videographed. 

(b) A statement recorded under clause (a) of a person, who is temporarily or 

permanently mentally or physically disabled, shall be considered a statement in lieu of 

examination-in-chief, as specified in Section 137 of the Indian Evidence Act, 1872 (1 of 1872} 

such that the maker of the statement can be 

89. his. by Act 13 of 2013, $. i€>(w.e.f. 3-2-2013}, 
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Judicial Magistrate to Record Confessions and Statements 163 

cross-examined on such statement, without the need for recording the same at the time of 

trial.] 

(6) The Magistrate recording a confession or statement under this section shall 

forward it to the Magistrate by whom the case is to be inquired into or tried. 

The section deals with the recording of confessions, and other statements which are not confessions. While a confession so recorded can be used as substantive evidence, a non-confessional 

statement is not substantive evidence. If the maker of a non-confessional statement recorded under this section is called as a witness in the trial, then his earlier statement can be used for 

corroborating or contradicting his testimony in the court under Section 157 or Section 145, Evidence Act.
9
° And the wordings in Section 157 clearly helps the court. The Supreme Court has 

pointed out that the expressions “at or about the time when the fact took place” in Section 157 should be understood in the context according to the facts and circumstances of each case. The 

mere fact that there was an intervening period of a few days, in a given case, may not be sufficient to exclude the statement from the use envisaged in Section 157.
91

 

The mode of recording a confession is not the same as in case of recording a statement. The mode of recording confession is much more elaborate so as to ensure that free and voluntary 

confessions alone are recorded under the section. The provisions of Section 164 is a safety valve meant to muzzle involuntary confession.
92

 It is in this spirit a new proviso has been enacted 

under Section 164(1} in the following terms with effect from 31 December Z°°9: “Provided that any confession or statement made under this sub-section may also be recorded by audio-video 

electronic means in the presence of the advocate of the person accused of an offence.” Thus it now enhances the role of Section 164 as a safety valve.
93

 The object of Section 164 read with the 

“Judges Rules” he. the executive instructions of the High Court, is to find whether the statement sought to be made by an accused is perfectly voluntary or not.
94 95

 Therefore the act of 

recording confession under Section 164 is a solemn act, and in discharging his duties under the section, the Magistrate must take care to see that the requirements of law under Section 164 

must be fully satisfied.
9
''

1
 

An analysis of the section will bring out the following points: 

1. A confession or a statement can be recorded only by a Metropolitan Magistrate or a Judicial Magistrate. The proviso to sub-section (1) 
90 91 92 93 94 95

 

90. Ramprasad v. State of Maharashtra. (1999) 5 SCC 3°: 1999 SCC (Cri) 651. 

91. State ofT.N. v. Sttresh, (1998) 2 SCC 372.: 1998 SCC (Cri) 751. 76°. 

92. Kuthu Goala v. State of Assam, 1981 Cri LJ 424, 428 (Gau). 

93. Ins. by Act 5 of 2009 (w.e.f. 31-12-2009). 

94. State of Assam v. Rahindra Hath Cuba, 1982 Cri Lj 216, 226 (Gau). 

95. Kuthu Goala v. State of Assam, 1981 Cri Lj 424, 427 (Gau); 

Munshi Soren v. State of Assam, 1981 Cri LJ 1408, 1412 (Gau). 
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164 Chapter 8 Pre-trial Procedure: Investigation by Police 

makes it clear that a police officer on whom the powers of a Magistrate have been conferred by any law, will not be considered 

competent to record confession under Section 164. If any Executive Magistrate or any other Magistrate not empowered under 

sub-section (i) records a confession, the record of the confession cannot be put in evidence, and further no oral evidence of the 

Magistrate to prove the confession in such a case shall be admissible. Because, when a statute confers a power on certain judicial 

officers, that power can be exercised only by those officers. No other officer can exercise that power. The object in enacting such a 

provision is to create a safeguard for the benefit of the accused person.1 The basic object to entrust the serious business of recording 

confession upon the judicial officers is that they must exercise their judicial knowledge and wisdom 10 find out whether it is 

voluntary confession or not.2 

2. Confessions or statements can be recorded under Section 164 either in the course of an investigation, or at any time afterwards 

before the commencement of inquiry or trial.3 Even if the confession is recorded after the commencement of inquiry or trial, it can 

still be used in evidence; but Section 164 would not relate to such a confession and the same would be recorded by the trial court or 

the court making the inquiry.4 

3. Before recording any such confession, the Magistrate is required to explain to the person making the confession that /) he is not 

bound to make such a confession, and ii) if he does so it may be used as evidence against him. These provisions contained in 

Section 164(2.}, if administered in the proper spirit, are most salutary. They should not degenerate into idle formalities.5 The section 

does not mention the form in which the above said warning is to be given by the Magistrate. But one thing is obviously important 

that the Magistrate should see to it that the warning is brought home to the mind of the person making the confession. The warnings 

set forth in Section 164 are merely Illustrative and not exhaustive.6 It is also very necessary that the Magistrate should disclose his 

identity to such person so as to assure him that he is no longer in the hands of the police.7 The importance of the abovesaid warning 

cannot be overemphasised. It 
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judicial Magistrate to Record Confessions and Statements 165 

has been held that if after the warning, the recording of confession is postponed to another day or if the recording continues on another day, a 

fresh warning is necessary before a confession or part of a confession is recorded on the other day.
s
 In the memorandum required to be made 

by the Magistrate recording the confession, it is necessary under sub-section (4} to mention, inter alia, the fact of giving the abovesaid 

warning to the person making the confession. 

4. Sub-section (z) of Section 164 further enjoins the Magistrate not to record any such confession unless, upon questioning the person making it, 

he has reason to believe that it was made voluntarily. For the exercise of jurisdiction to record confession under Section 164, it is a sine qua 

non that the Magistrate must have “reason to believe that the confession is being voluntarily made'5.8 9 10 

The following directions are normally followed by magistrates in order to ensure that a confession is made voluntarily: 

[a) After giving warnings to the person making a confession under sub-section (z), the Magistrate should give him adequate time to 

think and reflect.*0 No hard and fast rule can be made in this connection, but it is of utmost importance that the mind of such 

person is completely freed from any possible police influence.
8 9 10 11

 Normally such person, if coming from police custody, is 

sent to jail custody at least for a day before his confession is recorded. It may, however, be noted that there is no statutory 

provision either in Section 164 or elsewhere, or even an executive direction issued by the High Court that there should be an 

interval of Z4 hours or more between the preliminary questioning of the accused and the recording of his confession. How 

much time for reflection should be allowed to an accused person before recording his confession, is a question which depends 

on the circumstances in each case.12 The object of giving such time for reflection to the accused, is to ensure that he is 

completely free from police influence.13 

8. Kamnihamhi, re, AIR 1950 Mad 579; Punt a Mallah v. Emperor, AIR 1946 Pat 169. 

9. Cbandran v. State ofT.N., (197S) 4 SCC 90: 1978 SCC (Cri) 528, 

539: 1978 Cri Lj 1693; 

Shankaria v. State of 

Rajasthan, (1978) 3 SCC 

435: 1978 SCC {Cri* 439, 

452: T978 Cri LJ 1251, 1259. 

10. Aher Raja Khima v. 

State of Saurashtra, 

1956 Cri LJ 426: AIR 1956 SC 

217, 222; State v. Fateh 

Bahadur, 1958 Cri Lj 1: 

AIR 1958 All 1. See also. 

Babubhai Udesinh 

Parmar v. State of 

Gujarat, 

{2006} 12 SCC 268: {2007} 1 SCC (Crt) 702; Sidhartb v. State of 

11. Sarwan Singh Rattan Singh v. State of Punjab, 1957 Cri LJ 1014: AIR 1957 SC 637. 

1.2. See, Sidhartb v. State of Bibar, (2005) 12 SCC 545: (200 6} 1 SCC (Cri) 175. 

13. Shankaria v. State of 

Rajasthan, (1978) 3 

SCC 435: 1978 SCC (Cri) 

439, 452: 1978 Cri Lj 1251, 

1239; Babubhai 

Udesinh Par-mar v. 

State of Gujarat, 

[zoo6) 12 SCC 268: 

(2007) 1 SCC 
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{<b) Every inquiry must be made from the accused as to the custody from which he was produced and as to the custody to which he 

was to be consigned and the treatment he had been receiving in such custody in order to ensure that there is no scope for any 

sort of extraneous influence proceeding from a source interested in the prosecution still lurking in the accused’s mind.
14 15

 If 

marks of injuries are found on the person of the accused, he should be asked how he received themA 

(c) If the accused is handcuffed, the Magistrate should order to remove the handcuffs, and the police and other persons who are 

likely to have any influence over the accused should be ordered out in order to create free atmosphere.
14 15 16

 

(d) The accused should be assured, in plain terms, of protection from any sort of apprehended torture or pressure from such 

extraneous agents as the police or the like in case he declines to make a statement.
17
 As a further safeguard to ensure that the 

confession is voluntary, sub-section {3) prohibits a remand to police custody of the accused if he expresses his unwillingness to 

make the confession when produced before the Magistrate; this does not of course mean or imply that remand has to be made 

if the accused wants to confess.
18
 It has been held that after confession the accused, as a matter of rule, should be sent to 

judicial lock-up and on no account be returned to police custody.
19
 

(e) The accused should particularly be asked the reason why he is going to make a statement which would surely go against his 

self-interest In course of trial and he should further be told in order to remove any lurking suspicion in his mind that even if he 

contrives subsequently to retract the confession, it will be evidence against him still.20 The Magistrate’s failure to ask why the 

accused wanted to confess was however held to be a non-compliance of form curable under Section 463.21 

(f) The Magistrate recording the confession must appreciate his function as one of a judicial officer and he must apply 
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his judicial mind to the task of ascertaining that the statement the accused is going to make is of his own accord and not on 

account of any influence on him.
22 23

 The Magistrate must put questions to the accused in order to ascertain the voluntariness 

of the confession,33 and the record of the confession must show that questions were so asked to ascertain voluntariness.22 23 24 It 

would be necessary in every case to put the questions prescribed by the High Court Circular, but the question should not be 

allowed to become a matter of mere mechanical inquiry and no element of casualness should be allowed to creep in. The 

Magistrate should be fully satisfied that the confessional statement which the accused wants to make is in fact and in 

substance voluntary. The whole object of putting questions to an accused who offers to confess is to obtain an assurance of the 

fact that the confession is not caused by any inducement, threat or promise, having reference to the charge against the 

accused, as mentioned in Section 24, Evidence Act.25 

(g) A confession must be “perfectly voluntary” otherwise the court should reject it. The term “voluntary” means one who does 

anything of his own free will. A Magistrate recording confession must make inquisitorial inquiry and make adequate exercise 

to ascertain the impelling reason of the prisoner to confess his guilt. If he finds that the reason to be well-grounded and the 

prisoner has a real, genuine and impelling motive to made a clean breast of his crime, he must proceed to record the 

confession. However if the answers are halting, incoherent and do not appear to be cogent, the recording Magistrate should 

call a halt.26 

(h) To adjudge voluntariness, the Magistrate should take note of two basic factors. Firstly, the existing mental condition of the 

prisoner. The Magistrate ought to proceed with the assumption that the prisoner is labouring under mental agony or disorder 

having arrayed as an accused of a crime. A man in peril undergoing distress and torture, worry and strain is ordinarily 

22. Gurubaru Praja v. R., (1.950} 51 Cri Lj 72: AIR 1949 Ori 67, 71-72. 
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not mentally fit person to make a statement to endanger his life and liberty. The Magistrate must satisfy himself by some 

objective tests that a mentally disabled person is fit enough to understand the implications of the warnings and to make a fatal 

statement. Secondly, the Magistrate must satisfy the court by documentary or oral evidence that he had fully exercised his judicial 

mind to get the real motive or the impelling factor which prompted the prisoner to make the confession.
27 28 

{/'} If the prisoner knows 

how to write, he may be asked to write out his own confessional statement. Thereby the court gets the real version coming from the 

prisoner himself; it ensures that the prisoner was mentally capable of translating his thoughts into writing as well. His inability to 

write the confession in his own words, though otherwise capable, would establish that he was mentally incapable of penning his 

thoughts in writing, when he could do it under ordinary circumstances—This was the view expressed by Lahiri j in the Kuthu 

Goala case
ls
. 

{/) It is imperative for the Magistrates to explain to the accused his constitutional rights under Article 2,2(1} of the Constitution as well as the 

provisions of Section 303 of the Code about his right to consult a lawyer before recording his confession.27 28 29 30 (k) It is the constitutional 

right of every prisoner who is unable to engage a lawyer or secure a legal service on account of poverty, indigence or incommunicado 

situation to have free legal service. In default of compliance with the obligation by the Magistrate the confession is vitiated as contravening 

Article 

3° 

21. 

5. Sub-section (4} requires that a confession shall be recorded in the manner provided in Section 281 for the recording of the examination of an 

accused person. Accordingly, the whole of the confession, including every question put to the accused and every answer given by him shall be 

recorded in full. The record shall, if practicable, be in the language in which the accused gave the confession or if that is not practicable, in 

the language of the court. The record shall be shown or read to the accused, or if he does not understand the language in which it is written, 

shall be interpreted to him in a language which he understands, and he shall be at liberty to explain or add to his answers. The confession so 

recorded shall be signed by the accused person making the confession.31 

27. Ibid. 

28. Kuthu 
Coala v. 
State of 
Assam, 1981 
Cri LJ 424, 
42S (Gau). 

29. State of 
Assam v. 
Rabwdra Nath 
Cuba, 1982 
Cri LJ 2 16, 
226 (Gau). 

30. Ibid, 227. 
31. Abdul 
Kazak Shaikh 
v. State of 
Maharashtra, 
1988 Cri LJ 
382 
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There is no provision in Section 281 for administering oath to an accused. Therefore no oath can he administered to the accused who is 

making a confessional statement before a Magistrate; and if oath in fact is administered it will be contrary to the provisions of Section 281 and 

as such the confessional statement would lose its evidentiary value.
32

 

Where, however, the confession is recorded by a Metropolitan Magistrate, then in view of Section 164(4} read with Section 281(1}, it shall 

be enough if the Magistrate makes a memorandum of the substance of the confession in the language of the court and signs the same. In 

practice, the Metropolitan Magistrates prefer to follow the elaborate procedure of questions and answers for the recording of confessions 

under Section 164. Whatever be the procedure for the recording of the confession, the confession shall be signed by the person making it; and 

after the confession is recorded, the Magistrate Is required to make a memorandum at the foot of the record as mentioned in sub-section (4} 

of Section 164. 

In the memorandum, it is necessary to mention, inter alia, the fact of giving of the warning that the confession he is making may be used 

as evidence against him. Further the Rajasthan High Court has held that while recording confession under Section 164(4) there is “no 

requirement of law* that there should be a note recorded by the Magistrate on the statement itself that he was satisfied as to the voluntary 

nature of the statement.”
33

 Further it was held that there is no legal obligation to provide legal aid at this stage.
34

 

6. Section 164 does not mention the place and time of the recording of a confession. However it has been held that the Magistrate should record 

the confession in open court and during court hours.
35

 

7. If an accused person desires to make a statement other than a confession, it can be recorded by a Magistrate under sub-section (5). According 

to that sub-section, any statement other than a confession made to a competent Magistrate by any person during the course of the 

investigation or at any time before the inquiry or trial, can be recorded by the Magistrate in the manner in which evidence is generally 

recorded.
36

 However, the manner of recording such statements can suitably be modified by the Magistrate if he, in the circumstances of the 

case considers it desirable to do so. The Magistrate can administer oath to the person before recording his statement. 

32. Philips v. State of Karnataka, 

1980 Cri Lj 171, 175 (Kant): see also, 

Akanman Bora v. State of 

Assam, 1988 Cri LJ 573 (Gao). 

33. State of Rajasthan v. Barbara Singh, 2.000 Cri Lj 2906 (Raj), paras. 22-25. 

34. Ibid, paras. 28-29. 

35. Hem Raj Devital v. State of 

Ajmer, 1954 Cri Lj 1313: AIR 1954 SC 462: 

Ram Chandra v. State of U.P., 2957 

Cri Lj 559: AIR 1957 

36. See, Ss. 272--80. 
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As already mentioned earlier the Criminal Law (Amendment) Act, 2013 requires the 

Judicial Magistrate to record the statements of victims of sexual offences under Sections 

354 to 354-D, 376(2) 

(1) , 376-A to 376-E or Section 509 IPC in the manner prescribed in 

Section 164(5) as soon as the offence is brought to the notice of the police. If the victim 

making the statement is temporarily as permanently disabled the Magistrate shall take 

the help of an interpreter or special educator. Moreover, the recording should be 

videographed. Such statement shall be considered in lieu of examination-in-chief, as 

specified in Section 137, Evidence Act, 1872.37 38 

In a case the prayer of some persons for getting their statements recorded by a 

Magistrate under Section 164 with a view to help the accused set up a plea of alibi was 

rejected by the Supreme Court.3S The court opined that the Magistrate is under no 

obligation to record the statements of strange individuals. It reasoned thus: 

In the scheme of the above provisions [Ss. 157-175] there is no set or stage at which a 

Magistrate can take note of a stranger individual approaching him directly with a prayer 

that his statement may be recorded in connection with some occurrence involving a 

criminal offence. If a Magistrate is obliged to record the statements of all such persons 

who approach him the situation would become anomalous and every Magistrate’s Court 

will be further crowded with a number of such intending witnesses brought up at the 

behest of accused person.37 38 39 A statement of a witness is recorded under Section 164 

with a view to pin him down to it. However, such statement cannot be used as 

substantive evidence. It can only be used for contradicting or corroborating under 

Sections 145 and 157, Evidence Act, 1872, when the person making the statement gives 

evidence in court. The evidence of such a witness whose statement is earlier recorded 

under Section 164 must be approached with caution,40 because such witness is likely to 

feel tied to his previous statement given on oath and has but a theoretical freedom to 

depart from his earlier version. A prosecution for perjury could be the price of that 

freedom. It is of course, open to the court to accept the evidence of a witness whose 

statement was recorded under Section 164, but the salient rule of caution must always be 

borne in mind.41 

8. The Magistrate recording a confession or statement under Section 164 is required to send 

the record directly to the Magistrate by whom the 

37. See, S. 16, 
Criminai Law 

(Amendment) Act, 

2,013. 

38. jogendra 
Nabak v. State of 
Orissa, {2000) 1 SCC 

272.: 2000 SCC 

39. Ibid, 276. 

40.

 Ba

burao 

Bajirao 

Patil v. 

State 

of 

Mahar

ashtra, 

(1971) 3 

SCC 432: 

1971 SCC 

(Cri) 68 

o, 684; 

Ram 

Chara

n v. 

State 

41. Balak 

Ram 

v. 

State 

of 

U.P., 

(1975) 3 

SCC 

219: 

1974 

SCC 

(Cri) 

837, 

836: 

1974 Cri 

LJ i486. 
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case is to be inquired into or tried. Such record is admissible in evidence even though 

the Magistrate making the record is not called as a witness to formally prove it at the 

trial of accused person. Because, according to Section 80, Evidence Act, 1872, the court is 

required to presume—that the record is genuine, that any statement as to the 

circumstances under which it was made are true and that such confession or statement 

of the accused was duly recorded. 

Questions may arise to the legal consequences of non-compliance with the provisions of 

Section 164. The Magistrate recording the confession may not belong to the class of 

Magistrates mentioned in Section 164(1}; the person making the confession might not 

have been cautioned as required by Section 164(2); or the Magistrate might have failed 

to record the confession or the statement in accordance with Section 164(4) be. not m the 

manner provided by Section 281; or the Magistrate might have failed to make a 

memorandum as required by Section 164(4). Section 463 is designed to cure to some 

extent the defects and irregularities in the recording of the confession or other 

statement of the accused under Section 164. Section 463 reads as follows: 

463. (1) If any Court before which a confession or other statement of an accused 

person recorded, or purporting to be recorded under Section 164 or Section 281, is 

tendered, or has been received, in evidence finds that any of the provisions of either 

of such sections have not been complied with by the Magistrate recording the 

statement, it may, notwithstanding anything contained in Section pi of the Indian 

Evidence Act, 1872 (1 of 1872), take evidence in regard to such non-compliance, and may, 

if satisfied that such non-compliance has not injured the accused in his defence on 

the merits and that he duly made the statement recorded, admit such statement. 

(2) The provisions of this section apply to Courts of appeal, reference and 

revision. 

According to Section 91, Evidence Act, 1872, if any matter is required by law to be 

reduced to the form of a document {viz.> recording of a confession or a statement under 

S. 164 CrPC) no evidence shall be given in proof of such matter except the document 

itself. Therefore when a Magistrate has recorded a confession under Section 164 but has 

failed to record as required by that section that the provisions of the section were 

complied with, no evidence can be given to show that such confession was in fact duly 

made to the Magistrate. Section 463, however, lifts this embargo on the admission of 

such evidence provided: a) such non-compliance with Section 164 has not injured the 

accused in his defence on the merits, and b) he had in fact duly made the statement 

recorded. The words “duly made the statement recorded” are of vital importance. It has 

now been well-settled that where Magistrate recording a confession under Section 164 

neglects 

Non-compliance 

with 

provisions of Section 164  
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to follow the procedure prescribed by that section;, oral evidence of the confession is totally inadmissible.42 The object in giving power to a 

Magistrate to record confessions under Section 164 is that the confession may be proved by the record of it made in the prescribed manner. If 

proof of the confession by other means is made permissible, the whole purpose of Section 164 including safeguards contained in it for the 

protection of accused persons, would be rendered nugatory. The Supreme Court has therefore held that Section 164, by necessary implication, 

prohibits the Magistrate from giving oral evidence of the confession made to him.
43

 Section 463 only permits oral evidence to prove that the 

procedure laid down in Section 164 had actually been followed, where the record, which ought to show that, does not do so.
44

 The safeguards 

provided in Section 164 for the benefit of the accused persons were purposely created by the legislature and it could not have been intended 

that they might, at the will of the prosecution, be bypassed. That is what would happen if it were held that the operation and effect of Section 

463 is that oral evidence of the Magistrate is admissible to prove the confession even though Section 164 is not complied with.
45

 

Section 164 does not override Section 29, Evidence Act. In view of the specific provision of Section 29, mere absence of warnings under 

Section 164 would not make the confession inadmissible, provided the court is satisfied that the accused knew that he was not bound to make 

the confession and that if he did so it would be used as evidence against him.46 However, if the Magistrate recording a confession of an 

accused person produced before him in the course of police investigation, does not, on the face of the record, certify in clear, categorical terms 

his satisfaction or belief as to voluntary nature of the confession recorded by him, nor testifies orally, as to such satisfaction or belief, the 

defect would be fatal to the admissibility and use of the confession against the accused at the trial.47 

10. The word “may” in sub-section (1) of Section 164 does not denote that the Magistrate has full discretion to record or not to record a 

confession according to the procedure laid down in Section 164. The principle is that where a power is given to do a certain thing in a 

42. Nazir 

Ahma

d v. 

King 

Emper

or, 

(1936) 37 

Cri LJ 

897: AIR 

1936 PC 

253; 

State 

of U.P. 

v. 

Singha

ra 

Singh, 

(1964) 1 

Cri Lj 

2,63: AIR 

1964 SC 

558; 

Rao 

43. State of U.P. v. 

Singhara Singh, {1964} 1 

Cri Lj 263: AIR 1964 SC 35S. 

44. Ibid, see 

ulsojotish 

Roy v. 

State, 19S2 

Cri Lj 269, 271 

(Ori); also see, 

Kehar 

Singh v. 

State 

(Delhi 

Admn.}, 

{1988} 3 SCC 

609: 1988 SCC 

45. State of U.P. v. 

Singhara Singh, (1964} T 

Cri Lj 263: AIR 1964 SC 358. 

46. State v. Mitu, 1977 

Cri Lj 1018, 1021 (Ori); Jotish 

Roy v. State, 1982 

47. Chand ran v. Sta 

te ofT.N., (1978) 4 SCC 90: 

1978 SCC (Cri) 528, 539: 
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certain way the thing must be done in that way or not at all Other methods of performance are necessarily forbidden. The discretion 

suggested by the word “may"' is only for the purpose of giving true effect to the provisions of Section 164. For instance, it can hardly be 

doubted that a Magistrate would not be obliged to record any confession made to him if, for example, it were that of a self-accusing mad man, 

or for any other reason the Magistrate thought it to be incredible or useless for the purposes of justice.
4S

 

11. Section 164 is applicable to confessions and statements recorded by Magistrates during the course of an investigation or at any time afterwards 

before the commencement of the inquiry or trial If the confession is recorded by a Magistrate wRen no investigation had begun, the 

mandatory procedure laid down in Section 164 is not applicable in such a situation. In a case where the accused after committing murder went 

to a Magistrate and made a confessional statement and the Magistrate recorded the statement and the accused signed it, it was held that 

though the procedure laid down in Section 164 was not followed, yet as no investigation of crime registered against the accused was in 

progress, the confession was admissible in evidence.
48 49

 There is nothing in the language of Section 164 to enable us to go to the extent of 

converting a mode of performance of duty of certain Magistrates during a certain period into a disability of all those who may hold magisterial 

office to give evidence of confessional statements even other than those covered by Section 164.48 49 50 However, where the accused is induced 

to make a statement or confession to a person other than a Magistrate or the police merely as a colourable pretence for the purpose of 

avoiding the letter of the law, such a statement or confession must be held to have been made “in the course of an investigation
77

 within the 

meaning of Sections 162. and 164, and it must be rejected, as in its spirit it is in violation of the provisions of those sections.
51
 

It is pertinent to note that while making searches under Section 165 if the occupants permits the police can take photographs of the place.52 

12. in order to ensure availability of proper evidence in rape cases it is now provided In Section 164-A [vide Code of Criminal Procedure 

(Amendment) Act, 2005 effective from 23-6-2006] that in case the 

48. Nazir Ahmad v. King Emperor, (1936; 37 Cri IJ 897: AIR 
1936 PC 253. 
49.
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50. Nika Ram v. State ofH.P., 1972 Cri Lj 204, 210 (H P); see 
also, 

Ram Naresh v. Emperor, (1939) 40 Cri Lj 559: AIR 3.959 
All 

51. Rao 
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52. See. Veena Rangnekar v. State, 2000 Cri Lj 2543 (Del). 
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victim of rape or attempted rape is proposed to be examined by a medical expert she should be examined by a registered medical practitioner 

employed in a hospital run by the government or local authority and in the absence of such an expert, by any other registered medical 

practitioner with the consent of the victim or of the person competent to give consent on her behalf. The victim shall be sent to the registered 

medical practitioner within Z4 hours of the commission of offence. The medical practitioner should examine the person and prepare a report 

giving the name and address of the woman and of the person by whom she is brought, the age of the victim, the description of material taken 

from the person of the victim for DNA profiling, marks of injury, general mental condition and other material particulars. The report should 

contain reasons for each conclusion. The time of commencement and completion of examination and the fact whether the consent of the woman 

or that of the person competent to give consent on her behalf should be recorded in the report.53 

53. See, S. 164-A inserted by Act 2.5 of zoo5, S. 17 (w.e.f. 25-6-2005} which runs as follows: 164-A. Medical examination of the victim of 

rape.—(1} Where, during the stage when an offence of committing rape or attempt to commit rape is under investigation, it is proposed to get 

the person of the woman with whom rape is alleged or attempted to have been committed or attempted, examined by a medical expert, such 

examination shall be conducted by a registered medical practitioner employed in a hospital run by the Government or a local authority and in the 

absence of such a practitioner, by any other registered medical practitioner, with the consent of such woman or of a person competent to give 

such consent on her behalf and such woman shall be sent to such registered medical practitioner within twenty-four hours from the time of 

receiving the information relating to the commission of such offence. 

(2} The registered medical practitioner, ro whom such woman is sent, shall, without delay, examine her person and prepare a report of his 

examination giving the following particulars, namely:— 

(i) the name and address of the woman and of the person by whom she was brought; 

{ii) the age of the woman; 

{Hi) the description of materia! taken from the person of the woman for DNA profiling; 

[tv) marks of injury, if any, on the person of the woman; 

(v) general mental condition of the woman; and 

(t*i) other material particulars in reasonable detail. 

(3) The report shall state precisely the reasons for each conclusion arrived at. 

(4} The report shall specifically record that the consent of the woman or of the person competent to give such consent on her behalf to 

such examination had been obtained. 

(5) The exact time of commencement and completion of the examination shall also be noted in the report. 

(6} The registered medical practitioner shall, without delay forward the report to the investigating officer who shall forward it to the 

Magistrate referred to in Section 173 as part of the documents referred to in clause {a) of sub-section (5} of that section. 

(7) Nothing in this section shall be construed as rendering lawful any examination without the consent of the woman or of any person 

competent to give such consent on her behalf. 
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Police officer to maintain diary of investigation proceedings 
According to Section 172(1) every investigating police officer is required 

to enter day by day his proceedings in the investigation in a diary. The 

purpose is to avoid concoction of evidence or changing chronology to 

suit investigation. It ensures transparency in police investigation.
54

 Such a 

diary shall set forth the time at which the information reached the investi- 

gating officer, the time at which he began and closed his investigation, the 

place or places visited by him, and a statement of the circumstances ascer- 

tained through his investigation. [S. 172(1)] The diary is popularly called 

“case diary”, or “special diary”. Any criminal court can send for the police 

officer’s diaries of a case under inquiry or trial in such court, and may use 

such diaries, not as evidence in the case, but to aid it in such inquiry or 

trial. [S. 172(2)] It is a document under Section 91 that can be summoned 

by the court dehors Section 172 A As the honesty, capacity and discretion 

of the investigating police officer cannot be entirely trusted, it is considered 

necessary for the protection of the public against criminals, for the vindi- 

cation of law and for the protection of the accused that the court should 

have the means of ascertaining what was the information, true, false or 

misleading, which was obtained from day to day by the police officer who 

was investigating the case and what were the lines of investigation upon 

which the police officer acted.56 Hence it is of utmost importance that the 

entries in such a diary are made with sufficient promptness, in sufficient 

detail, mentioning all significant facts, in careful chronological order and 

with complete objectivity. The haphazard maintenance of the diary would 

defeat the very purpose for which it is required to be maintained.
57

 Where 

the cases for prosecution and defence are both inadequate, the case diary 

would help the court to discover for itself the material facts which can be 

brought to light through examination of witnesses and get at the truth in 

the interests of justice.
58

 It may, however, be noted that though the diary 

might be useful for getting at the means for elucidating points which need 

clearing up or for the discovery of relevant evidence, it can never be used 

as substantive evidence of any fact stated in it. The case diary is not an 

evidence of any date, fact or statement in the diary.59 Nor could any entry 

in it be, even with the defence counsel’s concession, used to reach at the 

Explanation.—Ycx the purposes of this section, “examination"’ and “registered 

medical practitioner” shall have the same meanings as in Section 53. 

54. See, State v. Anil Jacob, 2.009 Cri LJ 1355 (Bom). 

55. State of Kerala v. Baku, (1999) 4 SCC 621: 1999 SCO (Cri) 611. 

56. Queen Empress v. Mannu. ILR {1897) 19 All 390 (FB). 

57. Bhagwant Singh v. Corntnr. of Police, (1983) 3 SCC 344: 1983 SCC (Cri) 637, 645: 1983 Cri Lj 1081. Also see, Jotish Roy v. State, 

1982 Cri Lj 269, p. 271 (Ori); Kebar Singh v. State (Delhi Ad?nn.}, (1988} 3 SCC 609: 1988 SCC (Cri) 711. 

58. Priyalal Barman v. State, AIR 1970 A&N 157; Habeeb Mohammad v. State of Hyderabad, 1954 Cri Lj 538: AIR 1954 SC 51, 60. 

59. Da! Singh v. King Emperor, (1916) 18 Cri Lj 471: AIR 1917 PC 25, 28, 29: Dikson Mali v. Emperor, {1942) 43 Cri Lj 36: AIR 1942 Pat 

90. 

8.12 
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Diary of proceedings m 
investigation 

motive of the crime.60 A judge cannot make use of the case diary in his judgement and in seeking confirmation of his opinion on the question of 

appreciation of evidence from statements contained in the diary.
61
 In the course of taking aid from a police diary, a criminal court is not justified in 

reading confessions and statements found therein and using such material to disbelieve the prosecution case or the defence case.62 

Section 172(3) imposes a restriction on the use of case diary by the accused person. It says: 

172. {3} Neither the accused nor his agents shall be entitled to call for such diaries nor shall 

he or they be entitled to see them merely because they are referred to by the Court; but, if 

they are used by the police officer who made them to refresh his memory, or if the Court 

uses them for the purpose of contradicting such police officer, the provisions of Section 161 

or Section 145, as the case may be, of the Indian Evidence Act (1 of 1872), shall apply. 

In the absence of such a restriction on the accused person, the informer conveying information to the police would be deterred and that would hamper 

speedy investigation.63 If the accused were entitled to see the case diary, the investigating police officer might not record matters injurious to the 

prosecution. However, the accused person is allowed to use the case diary for cross-examination of the police officer who made it under two 

circumstances: 1) If the police officer, while giving evidence, refreshes his memory by referring to the case diary (and this is permissible under S. 159, 

Evidence Act) the accused is entitled to see the relevant entries in the diary and may use the same for cross-examining the police officer as provided by 

Section x6i, Evidence Act; or 2) if the court uses the diary for the purpose of contradicting such police officer In accordance with the provisions of Section 

145, Evidence Act, then the accused can have the right to inspect the relevant portions of the diary. 

In this connection it is pertinent to note that the court is not bound to compel the police witness to look at the diary in order to refresh his memory 

nor is the accused entitled to insist that he should do so. 

Referring to the vagueness as to the nature of the diary and some states describing it as a “special diary” or “case diary” and others referring to them 

as “general diary” signifying some differences in meaning, the Supreme Court opined that a legislative change is necessary providing for framing of 

appropriate and uniform regulations regarding the maintenance of diaries by the police for the purpose contemplated by Section 172 vis-a-vis the other 

sections such as Section 167.
64

 

60.

 Mabavir
v. State of 
U.P., 1990 Cri Lj 

1605 (All). 

61. Habeeb 

Mohammad 

v. State of 

Hyderabad, 

1954 Cri LJ 33S: 

AIR 

62.

 Naraya

non v. 

Krisbna

n, 1981 Cri 

LJ 563, 569 

(Ker); also 

see, State 

of 

Kerala v. 

Ammin'

t, 1988 Cri 

LJ 107 

(Ker). 

63. 4isr Report, 

VoL 1, p. 78, para. 

14.20. 

64.

 Sharnsh

ul Kanwar v. 

State of U.P., 

{1995} 4 SCC 430: 

1995 SCC 
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It may be noted that even in the abovementioned two circumstances the accused is not allowed the wholesale inspection of the entire case diary. 

And it may also be noted that the provision has been held to be constitutional.
6
*’ 

He can only inspect those portions of the diary as used by the police officer or the court as mentioned above, and such other portions of the diary as the 

court considers necessary for the full understanding of the portions actually used/
6
 

In a case where the entire case diary maintained by the police was made available to the accused the Supreme Court remarked, with disapproval, 

that the learned Sessions Judge should have been careful in seeing that the trial of the case was conducted in accordance with the provisions of the Code, 

65 66 67 68
 The court observed that 

[tjhe police officer who is conducting the investigation may come across series of 

information which cannot be divulged to the accused. He is bound to record such facts in 

the case diary. But if the entire case diary is made available to the accused, it may cause 

serious prejudice to others and even affect the safety and security of those who may have 

given statements to the police. The confidentiality is always kept in the matter of criminal 

investigation and it is not desirable to make available the entire case diary to the accused.6S 

If the case diary is not maintained as required by Section 172, that in itself may not vitiate the trial; but It would expose the evidence of the investigating 

police officer to adverse criticism, and might diminish the value of his evidence.
69

 

Procedure when investigation cannot be completed 
813

 
in 24 hours 
It has been already seen that a police officer cannot detain an accused person arrested without a warrant for more than 24 hours.70 If the police officer 

considers it necessary to detain such accused person for a longer period for the purposes of investigation, he can do so only after obtaining a special 

order of a Magistrate under Section 167. That section reads as follows: 

classification in State (NCT of Delhi) v. Ravi Kant Sharma, 
(2007} 2 SCC 764: (2007) 1 SCC (Cri) 640: 2007 Cri Lj 1674. 

65. Subhash Chandra v. Union of India, 1988 Cri Lj 1077 (Raj). See also, Mukund La! v. 

Union of India, 1989 Supp (r) SCC 622: 

1989 SCC (Cri) 606: 1989 Cri LJ 872; CBl v. Mahinder S’mgh, 

66. Queen Empress v. Mannu, ILR (1897) 19 All 390, 405 (FB). 

67. Sidharth v. State of Bihar, {2003) 1.2 SCC 545: (2006) 1: SCC (Cri) 175. 

68. Ibid, para. 27. See, observation in State (NCT of Delhi) v. Ravi Kant Shanna, 

(2007) 2 SCC 764: (2007} 1 SCC (Cri) 640: 2007 

69. Zahiruddin v. Emperor, (1947) 48 Cri Lj 679: (1946-47) 74 IA 80: AIR 1947 PC 75, 77; see 

also, Niranfan Singh v. State of 

70. See supra, S. 57, para. 6.$(d). 
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Procedure when 

investigation cannot be 

completed in twenty-four 

hours 

167. {1) Whenever any person is arrested and detained in custody, and 

it appears that the investigation cannot be completed within the period of 

twenty-four hours fixed by Section 57, and there are grounds for believing 

that the accusation or information is well-founded, the officer in charge of 

the 

police station or the police officer making the investigation, if he is not below 

the rank of sub-inspector, shall forthwith transmit to the nearest Judicial 

Magistrate a copy of the entries in the diary hereinafter prescribed relating to 

the case, and shall at the same time forward the accused to such Magistrate. 

(2) The Magistrate to whom an accused person is forwarded under this 

section may, whether he has or has not jurisdiction to try the case, from 

time to time, authorise the detention of the accused in such custody as such 

Magistrate thinks fit, for a term not exceeding fifteen days in the whole; and 

if he has no jurisdiction to try the case or commit it for trial, and considers 

further detention unnecessary, he may order the accused to be forwarded to 

a 

Magistrate having such jurisdiction: 

Provided that— 
71 {{a} the Magistrate may authorise the detention of the accused person, oth- 

. erwise than in the custody of the police, beyond the period of fifteen 

days, if he is satisfied that adequate grounds exist for doing so, but 

no Magistrate shall authorise the detention of the accused person in 

custody under this paragraph for a total period exceeding,— 

(i) ninety days, where the investigation relates to an offence punish- 

able with death, imprisonment for life or imprisonment for a term 

of not less than ten years; 

{it} sixty days, where the investigation relates to any other offence, 

and, on the expiry of the said period of ninety days, or sixty days, as the case 

may be, the accused person shall be released on bail if he is prepared to and 

does furnish bail, and every person released on bail under this sub-section 

shall be deemed to be so released under the provisions of Chapter XXXIII for 

the purposes of that Chapter;] 

[(b) no Magistrate shall authorise detention of the accused in custody of 

the police under this section unless the accused is produced before him in 

person for the first time and subsequently every time till the accused remains 

in the custody of the police, but the Magistrate may extend further detention 

in judicial custody on production of the accused either in person or through 

the medium of electronic video linkage;]71 72 73 \c) no Magistrate of the second 

class, not specially empowered in this behalf by the High Court, shall 

authorise detention in the custody of the police. 
A[Explanation I.—For the avoidance of doubts, it is hereby declared that, 

notwithstanding the expiry of the period specified in paragraph (a}, the 

accused shall be detained in custody so long as he does not furnish bail.] 

71. Subs, by the Code of Criminal Procedure (Amendment) Act, 1978, 

72. Portion after “before him” came to be inserted by Act 5 of 2.009 

73. Original 0x pin, I renumbered as Ex pin. II and Expln. I added by Code of Criminal Procedure 

(Amendment) Act, 1978, 7. 13. 
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74[Explanation IL—If any question arises whether an accused person was produced 

before the Magistrate as required under clause (b), the production of the accused person 

may be proved by his signature on the order authorising detention or by the order certified 

by the Magistrate as to production of the accused person through the medium of electronic 

video linkage, as the case may be:] 
A[Provided further that in case of a woman under eighteen years of age, the detention 

shall be authorised to be in the custody of a remand home or recognised social institution.] 
7<5[(2-A) Notwithstanding anything contained in sub-section (i) or subsection (a), the 

officer in charge of the police station or the police officer making the investigation, if he is 

not below the rank of a sub-inspector, may, where a judicial Magistrate is not available, 

transmit to the nearest Executive Magistrate, on w-hom the powers of a Judicial Magistrate, 

or Metropolitan Magistrate have been conferred, a copy of the entry in the diary hereinafter 

prescribed relating to the case, and shall, at the same time, forward the accused to such 

Executive Magistrate, and thereupon such Executive Magistrate, may, for reasons to be 

recorded in writing, authorise the detention of the accused person in such custody as he 

may think fit for a term not exceeding seven days in the aggregate; and, on the expiry of the 

period of detention so authorised, the accused person shall be released on bail except where 

an order for further detention of the accused person has been made by a Magistrate 

competent to make such order; and, where an order for such further detention is made, the 

period during which the accused person was detained in custody under the orders made by 

an Executive Magistrate under this sub-section, shall be taken into account in computing 

the period specified in paragraph (a) of the proviso to sub-section (z): 

Provided that before the expiry of the period aforesaid, the Executive Magistrate shall 

transmit to the nearest Judicial Magistrate the records of the case together with a copy of 

the entries in the diary relating to the case which was transmitted to him by the officer in 

charge of the police station or the police officer making the investigation, as the case may 

be.] 

(3} A Magistrate authorising under this section detention in the custody of the police 

shall record his reasons for so doing. 

(4) Any Magistrate other than the Chief Judicial Magistrate making such order shall 

forward a copy of his order, with his reasons for making it to the Chief judicial Magistrate. 

(5) If in any case triable by a Magistrate as a summons case, the investigation is not 

concluded within a period of six months from the date on which the accused was arrested, 

the Magistrate shall make an order stopping further investigation into the offence unless 

the officer making the investigation satisfies the Magistrate that for special reasons and in 

the interests of justice the continuation of the investigation beyond the period of six 

months is necessary. 
(6) "Where any order stopping further investigation into an offence has 74 75 76 

74. Subs. by Act 5 of 2.009, S. 14 (w.e.f. 

75. Ins. by Act 5 of 2009, S. 14 (w.e.f. 

76. Ins. by Act 45 of 1978, S. 13. 
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