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Prologue

Indian Criminal Procedure Code contains provisions to ensure protection of civil liberties. These
protections have been incorporated as part of criminal procedure law even before the enactment
of the Indian Constitution. Principles of legality, presumption of innocence, etc. which are part of
the Constitution were already there as part of the criminal procedure law. However, there is a
tendency of the courts to look upon the provisions as part of a statutory scheme. For example, the
requirement of producing the arrested person within 24 hours of arrest before a Magistrate as a
requirement of complying with Section 57 CrPC is looked upon as a statutory requirement rather
than as the constitutional requirement of protecting the individual from arrest. The principles
underlying this provision are not adverted to at theoretical level. This attitude is writ large in the
whole spectrum of criminal procedure. Some instances of importance may be captured for the
purpose of showing the development of procedural law in India.

Sometimes certain practices and terms followed by the functionaries for a long time continue
camouflaging the idea behind the practices. For example, the police challan under Section 173 is
being referred to as charge-sheet whereas under the law charging has to be done by the court after
considering the police challan. The purpose of charging viz. giving a notice to the accused of the
allegations he has to face in the trial, is not frequently mentioned.

At times, even when it is admitted that the procedural law should accept certain rights
having regard to the constitutional provisions, do not fully support raising them to the level of
independent rights that can be claimed by the citizens. For example, the right to speedy trial or
the right to counsel at investigation stage or appellate stage might be looked into. Though speedy
trial right is acknowledged to be part of Article 2.1
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of our Constitution, it is not enforced in every case where trial has been delayed. Its enforcement is selective. Right to counsel at investigation
stage is indeed a right but non-compliance with the provisions laying down the right does not vitiate the trial, though the Magistrate who failed
to communicate the availability of this right may have to face disciplinary proceedings.! ?®* This right may not be available as part of
constitutional law. But a limited version as part of D.K. Basu v. State of W.BA might be available to the accused. The necessity for
bringing out this position is incomprehensible though.® Though in Mobd. Sukur Ali v. State of Assam™ the Supreme Court upheld
the right to counsel at appellate stage, in K.S. Pandimmga v. State ofKarnatakaSthe court said that there is no such a right though
the appellate court is required to hear the appeal on merits as a rule.

The requirement of registering FIR has also been examined by the court. Though in the case of cognizable offences it has been ruled to be
compulsory, the court carved out some areas where its main rule may not be applicable. If the court was to strictly follow the theory that the
court alone has the power to determine the suitability of information for registration, it should have stuck with it. Instead, the court carved out
exception having regard to the realities of the situation. The fact remains that access to justice becomes meaningful if only this stage is overseen
by the Magistrate.®

It has always been the view of the courts that investigation is the prerogative of the police. It is not understood why the judiciary has been
insisting on this position when it knew that right from the FIR stage till the completion of investigation it is the Magistrate who is the pivot of the
machinery. Indeed, it is a positive development that our courts now look upon investigation as part of complainant’s constitutional right and the
Magistrate having the primordial position in investigation. In fact if one looks at the theoretical basis of investigation it becomes clear that the
position of Magistrate-an independent and Impartial officer-should be important as it is for him to decide whether the investigation report has
allegations of commission of crimes to be tried by himself or by the higher formation of district judiciary. The approach of the Supreme Court in
examining the summoning power has also not been made in the context of the theory of supremacy of the court in such matters. If the supremacy

of the court is accepted any information from anywhere signifying the involvement of any person in any crime, could be summoned by the court

1. See, observations in Mohd. Ajmal Amir Kasab v. State of Maharashtra, {2.012.) 9 SCC
> {£997}1SCC 416.

See, Directorate ofRevenue Intelligence v. Jugal Kish ore Samra, (2.o11) 12 SCC 362.
{2011) 4 SCC 729: {201 £) 2 SCC (Cri) 481.

(2013} 3 SCC 721.

See discussions in Lalita Kumari v. Govt. of U.P., {2014) 2 SCC 1.

o v s w
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onits own. Now in Dbaram Pal v. State of Haryana” and Hardeep Singh v. State of Punjab* it has been ruled by the
Supreme Court that if a person has not been included in the police report but he is shown to have participated in the crime, the court under
Sections 193 and 3x9 CrPC could order him to be included as accused. It need not be the “evidence"" after cross-examination to act on Section
319. The court if it gets adequate material during inquiry also, according to Hardeep Singh, it can summon additional accused.

One cannot be found fault with if one has the feeling that the court instead of relying on the language of various sections could have
advanced the theory that it is the satisfaction of the court about the prima facie case against the individual which should matter.

1t may also be of interest to see that once a trend is set in by the Supreme Court it may have its repercussion in the criminal jurisprudence.
The Supreme Court in Mahesh Chand v. State of Rajasthan®*® compounded the non-compoundable offence under Section 307
IPC. This position was received by the High Courts differently.° Some High Courts started compounding the non-compoundable offence under
Section 498-A if the parties have compromised their dispute. In 2003 in B,S. Joshi v. State of Haryana the Supreme Court accepted
this position. Still its reasoning was doubted by a different Bench of the Supreme Court. Only in 2012 in Gian Singh v. State of

"the ratiocination in Joshi came to be upheld.

Punjab

The Supreme Court is yet to develop a sentencing policy on the basis of different theories of punishment Viz. retribution, deterrence,
reformation or prevention. Indeed, rehabilitation and proportionality are mentioned in some decisions but there is no discussion on them with a
view to structure a sentencing policy. As a matter of fact the case law produced by the Supreme Court on death penalty does not signify any
effort at theorisation.

If one examines the Supreme Court’s view on commutation and remission or even mercy power it becomes clear that it has no vision on
these. Earlier it was thought that it is an executive power and the court should not interfere. Later it is asserted that the court has the power to
avoid remission being granted to the convicts. What is the basis on which this view is evolved? Is it not executive/legislative power to decide
commutation/ remission?

1t seems that the Supreme Court quite often has to act as a court of appeal. This trend results in backlog leading to delay.

1t will do good if these trends are noted and acted upon by the courts and the legislature.

7. (1014) 5 SCO 306: AIR 1013 SC 3018.

8. (2014)3SCO 92.

9. 1990 Supp SCC 681: AIR 1988 SC 2.1 n.
0. Sec discussion in Gursharan Kaur v. State of Rajasthan, 1993 Cri Lj 2076 (Raj).
u. {2003} 4 SCC 6~y. Rain Lai v. State o f] &K, 1999 SCC (Cri) 123.
2. (2012) 10 SCC 303,

Prologue CXXVII
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Chapter t

Object, Extent and Scope

Purpose of criminal procedure

The essential object of criminal law is to protect society against criminals and lawbreakers. For this purpose the law holds out threats of
punishments to prospective lawbreakers as well as attempts to make the actual offenders suffer the prescribed punishments for their crimes.
Therefore, criminal law, in its wider sense, consists of both the substantive criminal law and the procedural (or adjective) criminal law.
Substantive criminal law defines offences and prescribes punishments for the same, while the procedural criminal law is to administer the
substantive law.

The Penal Code, 1560 (IPC), together with the other penal laws like the Prevention of Food Adulteration Act, Protection of Civil
Rights Act, Dowry Prohibition Act, etc., constitute our substantive criminal law. Obviously, this substantive criminal law by its very nature,
cannot be selfoperative. A person committing an offence is not automatically stigmatised and punished; nor would the offender be, generally
speaking, interested in confessing his guilt and receiving the sentence. It is for this reason that the procedural criminal law has been designed
to look after the process of the administration and enforcement of the substantive criminal law. In the absence of procedural law, the
substantive criminal law would be almost worthless. Because, without the enforcement mechanism, the threat of punishment held out to the
lawbreakers by the substantive criminal law would remain empty in practice. Empty threats do not deter, and without deterrent effect, the law
of crimes will have hardly any meaning or justification. If “thieves” and “murderers” are not detected, prosecuted, and punished, what is the
use of meticulously defining the offences of “theft” and “murder” and prescribing “deterrent” punishments for them.

Our law' of criminal procedure is mainly contained in the Criminal Procedure Code, 1973 (CrPC) which has come into force from 1

April

1.1
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1.2

1.3

1974. 1t provides the machinery for the detection of crime, apprehension of suspected criminals, collection of evidence, determination of the
guilt or innocence of the suspected person, and the imposition of suitable punishment on the guilty person. In addition, the Code also deals
with prevention of offences; [Ss. 106-24, 129-32, and 144-53] maintenance of wives, children and parents; [Ss. 125-28] and public nuisances.
[Ss. 133-43]

The CrPC also controls and regulates the working of the machinery set up for the investigation and trial of offences. On the one hand it
has to give adequately wide powers to make the investigative and adjudicatory processes strong, effective and efficient, and on the other hand,
it has to take precautions against errors of judgment and human failures and to provide safeguards against probable abuse of powers by the
police or judicial officers. This often involves “a nice balancing of conflicting considerations, a delicate weighing of opposing claims

clamouring for recognition, and the extremely difficult task of deciding which of them should predominate”.*

Special importance of criminal procedure

The basic importance of criminal procedure has to be borne in mind, as it is the procedure that spells much of the difference between rule of
law and rule by whim and caprice.? In addition, the importance of a Criminal Procedure Code is based on three other special considerations:®
4
(/} It is more constantly used and affects a greater number of persons than any other law.
{H) The nature of its subject-matter is such that human values are involved in it to a greater degree than in other laws.
{Hi) As the law of criminal procedure is complementary of the substantive criminal law, its failure would seriously affect the
substantive criminal law which in turn would considerably affect the protection that it gives to society. Therefore it has been
rightly said that too much expense, delay and uncertainty in applying the law of criminal procedure would render even the best

penal laws useless and oppressive.

Basic considerations in the formulation of the Code of 1973 whie

formulating the CrPC, the following considerations were therefore kept in view:

1. 37th Report, p.j.
2. Igbal Ismail Sodawala v. State of Maharashtra, (1975) 3 SCO 140: 1974 SCO (Cri)

764, 770:

3. See, 37th Report, pp. 1—a,.

4. Statement of Objects and Reasons, para. 3; also see, observations of the Kerala
High Court in Ragbarn Nadar Reghu v. State, 1988 Cri L] 1364 (Ker), 1373.
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(/) an accused person should get a fair trial in accordance with the accepted principles
of natural justice;

{ii) every effort should be made to avoid delay in investigation and trial which is
harmful not only to the individuals involved but also to society; and

{in) the procedure should, to the utmost extent possible, ensure fair deal to the poorer

sections of the community.

Territorial extent 1.4
The CrPC extends to the whole of India except the State of Jammu and Kashmir and some
tribal areas. This has been provided by sub-section (2) of Section 1 as follows:
1. {2) It extends to the whole of India except the State of Jammu and Kashmiig/j/t titl. extent Provided that the provisions
of this Code, other than those relating to nd commencement Chapters VIII, X and XI thereof, shall not apply—
(a) to the State of Nagaland,
{b} to the tribal areas,
but the concerned State Government may, by notification, apply such provisions or any of
them to the whole or part of the State of Nagaland or such tribal areas, as the case may be,
with such supplemental, incidental or consequential modifications, as may be specified in
the notification.
Explanation.—In this section, “tribal areas” means the territories which immediately
before the 21st day of January 1972, were included in the tribal areas of Assam, as referred to
in Paragraph 20 of the Sixth Schedule to the Constitution, other than those within the local
limits of the municipality of Shillong.
Considering the social conditions prevailing in the State of Nagaland and the tribal areas
mentioned above, it has not been considered desirable, at least for the time being, to extend to
these areas the sophisticated provisions of the CrPC. These territories are having their own
simple rules for the administration of criminal justice. Moreover the provisions of the Code
relating to Chapters VIII {Security for keeping the peace and for good behaviour), X
(Maintenance of public order and tranquillity), XI (Preventive action of the police) have been
made applicable to the State of Nagaland and the tribal areas. Further, the concerned State
Government has been empowered to apply any or all of the provisions of the Code to any part of
the State or such tribal area. According to the Supreme Court, since the Code is not in force in
these areas, the procedure to be followed is according to the spirit of the Code and not strictly
according to the terms of its provisions.
The Supreme Court has reiterated that the inapplicability of the provisions of the CrPC in the
above areas is of little consequence because in the context of Nagaland it has been held that even
though the provisions of the CrPC are not applicable in certain districts of the State of Nagaland,
it only means that the rules of the CrPC
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1.5

Trial of offences under the
Indian Penal Code and
other laws

Saving

would not apply but the authorities would be governed by the substance of these rules.'” It has also to satisfy the standard of fairness as

is implicit in Article 2.1 of the Constitution.>®

In the case of the State of Jammu and Kashmir, Parliament’s power to legislate is limited because of the special status given to
that State by Article 370 of the Constitution. At present, as Parliament has no power to legislate for that State in respect of Criminal
Procedure, the territorial jurisdiction of the Code has not been extended to that part of India. This might create anomalies in certain

situations, but considering the present relationship of the State of Jammu and Kashmir with the rest of India, that seems rather

unavoidable.

Scope of the applicability of the Code

Generally speaking, the CrPC is applicable in respect of the investigation, inquiry or trial of every offence under the substantive
criminal law, I..€. whether such offence is punishable under the IPC or under any special or local law.” However, the rule is not
unduly rigid. If the exigencies of the subject-matter or of the local conditions require a special procedure to be allowed in respect of
certain offences, the Code makes room for such special law and procedure and gives it precedence over the normal procedure provided

by the CrPC. This is clear from Sections 4 and 5 which are as follows:

4. (1) All offences under the Indian Penal Code (45 of i860} shall be investigated, inquired into, tried, and otherwise dealt with
according to the provisions hereinafter contained.
(2) All offences under any other law shall be investigated, inquired into,
tried, and otherwise dealt with according to the same provisions, but subject
to any enactment for the time being in force regulating the manner or place of
investigating, inquiring into, trying or otherwise dealing with such offences.
5. Nothing contained in this Code shall, in the absence of a specific provision

to the contrary, affect any special or local law for the time being in force, or

5. Mown v. Supt., Special Jail, (1971) 3 SCO 936: 1972. SCC (Cri) 1S4; Saptawna v. State
of Assam, (1972) 4 SCC (N) 45: 1971 SCC (Cri) 247, 248; Srinivas Gopal v. UT of
Arunacbal Pradesh, (1988) 4 SCC 36: 1988 SCC (Cri) 889: 1988 Cri LJ 1803; Naga
People's Movement for Human Rights v. Union of India, {1998) 2 SCO 109: 1998 SCC

6. Zarzoliana v. State of Mizoram, 1951 Cri L] 1736, 1740 (Gau).

7. Khatri (4) v. State of Bihar, (1981) 2 SCC 493: 1981 SCC (Cri) 503, 507: 1981 Cri Lj
597; Rohtas v. State of Haryana, (1979) 4 SCC 229 : 1979 SCC (Cri) 963, 965-.
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under the Code which are apart from investigation, inquiry or trial of the offence, and not to such disciplinary proceedings.?

The CrPC does not apply to contempt of court proceedings as contempt of court is not an offence within Section 4(2).° Further, if the
contempt proceedings are taken by the High Court under the Contempt of Courts Act, the proceedings are in the exercise of “special
jurisdiction” within the meaning of Section 5 and hence the provisions of the CrPC are not applicable to such proceedings.'®

The jurisdiction given to ordinary criminal courts under Section 4(1) would be excluded only when a special Act applies and the
jurisdiction of the regular courts to try particular cases under the IPC is specifically excluded under that Act by vesting such jurisdiction
exclusively in the Special Tribunals established under the Act.** When no special or differ- ent procedure is provided by the special Act, the
procedure provided by the Code is to be followed.*?

For investigating or inquiring into an offence under the Bombay Prevention of Gambling Act, 1887 a special procedure has been
provided by the Act. In case of such offence, Section 4(2} is applicable and the special procedure prescribed by the Act w'ould prevail over
the normal procedure provided by the Code.*®

It has been ruled by the Supreme Court that Foreign Exchange (Regulation) Act, 1973 (FERA) being a special law, containing
provisions for investigation, inquiry, search, seizure, trial and imposition of punishment for offences under FEMA, Section 5 CrPC is not
applicable in respect of offences under FEMA.

The Juvenile Justice (Care and Protection of Children) Act, 2000 prescribes special procedure while dealing with offences committed
by delinquent children. Such special procedure, according to Section 5, would prevail over the procedure prescribed by the CrPC. Section 27
of the Code which, inter alia, enables certain courts to try children for certain offences, is only an enabling provision. As such, in relation to
the Haryana Children Act, 1974, it cannot be said to be a specific provision to the contrary within the meaning of Section 5 of the Code.™*

Therefore that section does not affect the provisions of any State or Central Children Act.

s.R.P. Kapur V. Pratap Singh Kairon, (1964) 1 Cri Lj 2.24: AIR 1961. SC m17 (The decision was under S. 5 of the old Code which
corresponds to S. 4 of the Code of 3973).
9. Statev. Padma Kant Malviya, AR 1954 All 523 (FB).
0. Sukhdev Singh Sodhi v. Teja Singh, 1954 Cri Lj 4601 AIR 1954 SC 186.
u. Bhim Senv. State ofU.P., 1955 Cri Lj 1010: AR 1955 SC 435.
. Si shir Kumar Mitterv. Corpn. of Calcutta, (1925-26) 30 CWN s98; Vijaya Prakash v. Hyderabad Municipal Corpn,,
AIR 1957 AP 460; Badrinaram v. State, AIR 1961 Raj 48; N lira tan Sircar v. Lakshmi Narayan Ram Nivas, (1965) 1 Cri L roo:
AIR 1965 SC 1.
].L Emperor v. Kaitan Dinning Eernad, I'LR (1907) 31 Bom 438; Fernando v. Fernando, AIR 1929 Mad 604 (The case was under the
Abkari and Opium Acts).
14. C.Blv.State ofRajasthan, (1996) 9 SCC 755: 1996 SCC (Cri) 1090.
15.  Ragbbirv. State of Haryana, (1981) 4 SCC 210: Tg81 SCC (Cri) 818: 1981 Cri LJ 1497. A
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In respect of sentences passed by court martial under the provisions of
the Army Act, the set off of pre-conviction detention under Section 428
has been held not applicable. The conflict*® among the High Courts on
this point has been resolved by the Supreme Court in Ajmer Singh V.
Union oflndia”, Consequent upon this decision Section 169-A which
is similar to Section 428 of the Code has been enacted in the Army Act,
1950 and now the benefit of set off is available to those sentenced under
the Army Act, 1950.

The Supreme Court has ruled that Section 433-A of the Code also will
be applicable to those sentenced under the Army Act as there is no specific
or contrary provision covering the same area in it."

The Supreme Court has ruled that Section 37, Narcotic Drugs and
Psychotropic Substances Act, 1985, dealing with grant of bail, being a
special enactment, general provision of Section 439 of the Code has to be

read subject to Section 37 in view of Section 4 of the Code.*®

1,6  Code how far exhaustive

The Code has obviously tried to make itself exhaustive and complete in every respect; and it has generally succeeded in this attempt.

However, if the court finds that the Code has not made specific provision to meet the exigencies of any situation, the court has

inherent power to mould the procedure to enable it to pass such orders as the ends of justice may require.?° It has, however, been

declared by the Supreme Court that the subordinate courts do not have any inherent power.? The High Court has inherent powers and

that has been given partial statutory recognition by enacting Section 482 which says:
482. Nothing in this Code shall be deemed to limit or affect the inherent powers of the High
Court to make such orders as may be necessary to give effect to any order under this Code,
or to prevent abuse of the process of any court or otherwise to secure the ends of justice.

Saving of inherent
powers of High Court

contrary view held by the majority of the Full Bench of the High Court of Madhya Pradesh
in Devisinghv. State of M.P.,197S Cri L] 585 (FB) (MP) has been held by the Supreme Courr
as erroneous. Ibid, 82.2.. See also, RohtasV. State of Haryana, (1979) 4 SCC 229: 1979 SCC
(Cri) 963, 965:1979 Cri Lj 1365.

16. Snbramonianv. O.C. Armoured Static Workshop, 1979 Cri IJ 617 (Ker). But see contra, E.R.
Jesuratna?nv. Chief of Air Staff, 1976 Cri Lj 65 (Del); T.S. Ramaniv. Supt. of Prison, 1984 Cri
Lj 892 (Mad).

17 (1987) 3 SCC 340:1987 SCC {Cri} 499: 1987 Cri Lj 1877.

. Union of India V. Sadha Sitzgh, (X999S 8 SCC 375:1999 SCC (Cri) 1442.

IS. Narcotics Control Bureauv. Kishan Lai, (1991) 1 SCC 705: 199a SCC (Cri) 265: 1991: Cri Lj 654.

19 Akhil Bandhu Rayv. Emperor, (1958} 39 Cri L] 596: AIR 1938 Cal 258; Krushna Mohanv.
Sudbakar Das, AIR 1953 Ori 281; Nagen Kunduv. Emperor, ILR {1934} 61 Cal 498. Also see,
District and Sessions Judge, re, 1956 Cri L] 1966 {Ker).

51. A.S. Gaurayav, S.N. Thakur, {1986} 2 SCC 709: 1986 SCC (Cri) 249: 1986 Cri Lj 1074.
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Constitution of Criminal Courts

The functionaries under the Code 2.1
The functionaries exercising powers and discharging duties under the

Criminal Procedure Code, 173 (CrPC) are: 1) the police; 2) the prosecutors; 3}

defence counsels; 4) Magistrates, and judges of higher courts; and 5) the

prison authorities and Correctional Services Personnel. Amongst these the

role of the Magistrates and courts is pivotal; the other functionaries are, in a

way, accessories only. It is therefore expedient to consider first, the

Constitution and hierarchy of the criminal courts, their territorial

jurisdictions, and their powers.

Territorial divisions 2,2

It is obviously expedient to have suitable territorial units for the purposes of administration whether judicial or otherwise. The size and the
number of such units would depend upon the needs of the administration.

The entire territory of India consists of States, and for the purposes of the Code, the basic territorial divisions of a State are the districts
and the Sessions Divisions. According to Section 7, every State shall be a Sessions Division or shall consist of Sessions Divisions; and every
Sessions Division shall, for the purposes of this Code, be a district or consist of districts. Further, after consultation with the High Court, the
State Government can divide any district into sub-divisions, and can also alter the limits or the number of such Sessions Divisions, districts,
or the sub-divisions of any district.

The Code has also considered the special needs of big cities like Bombay, Calcutta and Madras and has recognised such cities as
separate territorial units and designated them as metropolitan areas. For the purposes of the Code each metropolitan area is to be considered as

a separate Sessions Division and district.* For the metropolitan areas, the Code has envisaged

1. See, proviso to snb-s. (1) of S. 7.
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a set-up of courts different from the one devised for the other parts of the State. It has been observed that “the administration of criminal
justice in large cities requires a measure of special treatment. The magistrates there ought to be better qualified and more competent to deal
expeditiously with sophisticated crimes, particularly in the socio-economic field, which are more common in the cities.”

Formerly, in the Presidency-towns of Bombay, Calcutta and Madras, the magisterial work was in the hands of a special category of
Magistrates known as the Presidency Magistrates. Usually persons appointed to these posts were having special qualifications or experience
and were paid higher emoluments. The procedure followed by these Magistrates took less time. The system having been found useful in
respect of such big cities, was adopted for the city of Ahmedabad by a local law\ Now the Code has adopted a similar system for the
metropolitan areas. Section 8 declares each of the Presidency-towns of Bombay, Calcutta and Madras, and the city of Ahmedabad as a
metropolitan area and further empowers the State Government to declare that any area in the State comprising a city or town whose
population exceeds one million shall be a metropolitan area for the purposes of the Code. The section also empowers the State to extend,
reduce, or alter the limits of such area but not so as to reduce the population of such area to less than one million. If the population of a
metropolitan area in fact falls below one million, such an area shall cease to be a metropolitan area on the date specified in this behalf by the

State Government concerned.

23 Classes of criminal courts

The Supreme Court of India and a High Court for each State have been created by the Constitution, and their jurisdictions and
powers—including those in respect of criminal matters—are well defined in the Constitution itself. In addition, the CrPC makes provision of
appeal to the Supreme Court under certain circumstances,® and also enables the Supreme Court to transfer, in the interests of justice, cases
and appeals from one High Court to another High Court or from one criminal court subordinate to one High Court to another criminal court
subordinate to another High Court.*

The Constitution, by Article 227, provides that every High Court shall have superintendence over all courts and tribunals throughout the
territories in relation to which it exercises jurisdiction. The CrPC further provides that every High Court shall so exercise superintendence
over the courts of Judicial Magistrates subordinate to it as to ensure an expeditious and proper disposal of cases by such Magistrates.® The

Code has *

1. 41s: Report, p.
17, para. 2.11.

3.Ss. 374 and
37

v
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also entrusted every High Court with numerous powers and duties including those relating to
appeals and revisions.
Apart from the Supreme Court and High Courts, the following classes of criminal courts
have been described by Section 6 which is as follows:
6. Besides the High Courts and the Courts constituted under any law, other Classes of Criminal than this Code,
there shall be, in every State, the following classes of Criminal Courts Courts, namely:—
(z) Courts of Session:
(h) Judicial Magistrates of the first class and, in any metropolitan area,
Metropolitan Magistrates;
(Hi) Judicial Magistrates of the second class; and (iv) Executive
Magistrates.
The words “and the courts constituted under any law, other than this Code® would include
courts like the Children’s Courts under the Juvenile Justice (Care and Protection of Children}
Act, zooo, or the courts called as “Nyaya Panchayats” or “Panchayati Adalats” constituted under
the different State Panchayati Raj Acts, or the special courts established under the Criminal Law
Amendment Acts.
Though an Executive Magistrate is one of the classes of courts, that does not mean that

where he functions administratively and not judicially he functions as a court.®

Separation of judiciary from the executive 2.4
Section 6 mentions the courts of Executive Magistrates as a separate category distinct from the
courts of Judicial Magistrates. This marks the adoption of the policy of the separation of the
judiciary from the executive. Formerly, most of the Magistrates used to perform both judicial
and executive duties.

They were appointed, supervised and otherwise controlled by higher executive authorities and
ultimately by the State Government. Our Constitution has directed that the State shall take
steps to separate the judiciary from the executive in the public services of the State.” Accordingly
some States tried to implement the direction in their own ways. However, the implementation
of the Constitutional direction was neither full nor uniform. The Code, in accordance with the
recommendations of the Law Commission,® has provided for the separation of the judiciary from
the executive on an all-India basis in order to achieve uniformity in this matter.

Reference to Judicial Magistrates and Executive Magistrates as constituting separate courts in
Section 6, and the subsequent provisions relating to the High Court’s complete and exclusive
control over the Judicial Magistrates would indicate the effective separation of the judiciary from

the executive.
6. Mammonv. State of Kerala, 1980 Cri Lj (NOC) 7; (Ker) (FB).
7. Art. 50 of the Constitution of India.

S. g1t Report, p. 14, para. Z.1.
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2.5

The real purpose of this reform of separation is to ensure the independent functioning of the judiciary. It is implicit in the separation that
no judge or Judicial Magistrate would be in any way connected with the prosecution nor would be in direct administrative subordination to
anyone connected with the prosecution. In a criminal trial, as the State is the prosecuting party, it is of special significance and importance
that the judiciary is freed of all suspicion of executive influence or control, direct or indirect. The separation incidentally ensures that
officers will devote their time entirely to judicial duties and this fact would lead to efficiency in the administration of justice.®*°** It has been
observed, “In addition to ensuring fair deal to the accused, separation as provided..., would ensure improvement in the quality and speed of
disposal, as all judicial Magistrates would be legally qualified and trained persons working under close supervision of the High Court.™ !

For proper separation of the judiciary from the executive, the Code has contemplated, as mentioned earlier, two categories of
magistrates—Judicial Magistrates, and the Executive Magistrates. The former are under the control of the High Court, while the latter are
under the control of the State Government. Broadly speaking, functions which are essentially judicial in nature are the concern of the

Judicial Magistrates, while functions which are “police” or administrative in nature are the concern of the Executive Magistrates."

Court of Session

For every Sessions Division the State shall establish a Court of Session which shall be presided over by a judge to be appointed (this does not
refer to the first appointment) by the High Court. [S. 9(1), (2)]; The High Court may also appoint Additional Sessions judges and Assistant
Sessions Judges to exercise jurisdiction in a Court of Session. [S. 9(3)]; The Court of Session shall ordinarily hold its sitting at such place or
places as the High Court may, by notification, specify.’? [S. 9(6)]; A person appointed as a Sessions Judge, Additional Sessions Judge or
Assistant Sessions Judge, would be exercising jurisdiction in the Court of Session and his judgments and orders would be those of the Court
of Session.*®

The Additional Sessions Judge {or the Assistant Sessions judge) exercises the powers of a Court of Session, subject to the limitations

prescribed by law, but is not an independent Court of Session.* All Assistant

9. 14th Report, Vol. II, p. 85c, para. 2.
10.  Statement of Objects and Reasons, para. 4.
m Notes on els. 6-24.
2. Seealso, Kehar Singhv. State (Delhi Admn.), (1988} 3 SCC
13. Gokaraju Rangaraju v. State ofA.P{ig81) 3 SCC 132: 1981
SCC (Cri) 652,
14. Rahul Sharma . State of Rajasthan, 1978 Cri 1] 1276, 1278
(Raj). See also,
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Sessions Judge shall be subordinate to the Sessions Judge in whose court they exercise
jurisdiction. [S. iofi)];

A Civil Judge and Chief Judicial Magistrate while acting as in-charge. Sessions Judge does
not have powers of a Sessions Court appointed under Section g of the Code for granting bail in

serious cases.”

Courts of Judicial Magistrates

@ Courts or Special Courts of Judicial Magistrates of First Class or
Second Class.—In every district (not being a metropolitan area), there shall be established as
many Courts of Judicial Magistrates of the First Class and of the Second Class, and at such places,
as the State Government may, after consultation with the High Court, by notification specify. [S.
1(1)] The State Government may also, after consultation with the High Court, establish, for any
local area, one or more special courts of Judicial Magistrates of the First Class or of the Second
Class to try any particular case or particular class of cases, and where any such Special Court is
established, no other court of Magistrate in the local area shall have jurisdiction to try any such
case or class of cases for the trial of which such special court of Judicial Magistrate has been
established, [proviso to S. 1(1)] The power to determine the number of courts of Judicial
Magistrates of either class and their location is left to the State Government since it will have to
take into account various administrative and financial considerations. The State Government,
however, is required to exercise this power in consultation with the High Court in order that
Magistrates’ Courts are established in adequate number in all districts and at suitable places.”® In
order to make the separation of judiciary effective, the conferment of magisterial powers is kept
with the High Court, and it has been provided that the presiding officers of such courts shall be
appointed by the High Court; [S. 1(2)] and it is further provided that the High Court may,
whenever it appears to it to be expedient or necessary, confer the powers of a Judicial Magistrate
of the First Class or of the Second Class on any member of the Judicial Service of the State,
functioning as a judge in a civil court. [S.

11(3)] This would enable the High Court to provide for situations where it might not be necessary
or possible to appoint full-time Judicial Magistrates.

(.b) Chief]udicial Magistrate.—ln every district (not being a metropolitan area),
the High Court shall appoint a Judicial Magistrate of the First Class to be the Chief Judicial
Magistrate. [S. 12(1)] He is head of the Magistracy in the district.” His main function would be to
guide,

15. State of Karnataka v. Channabasappa, 1992 Cri L] 95 (Kant).

16. 4ast Report, p. 22, para. 2.24.
17. Delhi Judicial Service Assn. v. State of Gujarat, {1991) 4 SCC 406: 1991 Crt L]

Court of Session XI

2.6
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2.7

2.8

2.9

supervise and control other judicial Magistrates in the district. He would also try important cases.

«©)Additional Ch ief judicial Magistrate. —The High Court may appoint any Judicial Magistrate of the First
Class to be an Additional Chief Judicial Magistrate, and such Magistrate shall have all or any of the powers of a Chief Judicial Magistrate as
the High Court may direct. [S. 12(a)]

{d) Sub-Divisional ]udicial Magistra te.—The High Court may designate any Judicial Magistrate of the First
Class in any sub-division as the Sub-Divisional Judicial Magistrate. Subject to the general control of the Chief Judicial Magistrate, such
Sub-Divisional Magistrate shall also have and exercise such powers of supervision and control over the work of the judicial Magistrates

(other than Additional Chief judicial Magistrates) in the sub-division as the High Court may specify. [S. 12(3)]

Local jurisdiction of Judicial Magistrates

Subject to the control of the High Court, the Chief Judicial Magistrate may, from time to time, define the local limits of the areas within
which the Judicial Magistrates may exercise ail or any of the powers which they might be invested under the Code. But if the jurisdiction and

powers of a Judicial Magistrate are not so defined, they shall extend throughout the district. [S, 4

Subordination of Judicial Magistrates

Every Chief Judicial Magistrate shall be subordinate to the Sessions Judge; and every other Judicial Magistrate shall, subject to the general
control of the Sessions Judge, be subordinate to the Chief Judicial Magistrate. [S. 15(1)] The Sub-Divisional Judicial Magistrate also,
subject to the general control of the Chief judicial Magistrate, shall have and exercise such powers of supervision and control over the work

of the judicial Magistrates {other than Additional Chief Judicial Magistrate) in his subdivision as the High Court may specify. [S. 12(3)]

Courts of Metropolitan Magistrates

As in a district, every metropolitan area will have almost a parallel set-up of Judicial Magistrates. In every metropolitan area, the State
Government may, after consultation with the High Court, establish courts of Metropolitan Magistrates at such places and in such number as
it may specify. [S. 16(1)] The presiding officers of such courts shall be appointed by the High Court, and the jurisdiction and powers of
every such Magistrate shall extend throughout the metropolitan area. [S. 16(2), (3)] Likewise, m every metropolitan area, the High Court

shall appoint a Metropolitan Magistrate as Chief Metropolitan Magistrate. It may similarly appoint an
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Additional Chief Metropolitan Magistrate and such Magistrate shall have
all or any of the powers of a Chief Metropolitan Magistrate as the High
Court may direct. [S. 17]

1t may be noted that though the Code makes a specific special provision
in relation to a district (other than a metropolitan area} for the establish-
ment of special courts of the judicial Magistrates to try any particular
case or class of cases,® it does not likewise provide for the establishment

of special courts of Metropolitan Magistrates.

Subordination of Metropolitan Magistrates

The Chief Metropolitan Magistrate and every Additional Chief Metropolitan Magistrate shall be subordinate to the Sessions Judge; and

2.10

every other Metropolitan Magistrate shall, subject to the general control of the Sessions Judge, be subordinate to the Chief Metropolitan
Magistrate. [S. 19(1)] For the purposes of the Code, the High Court may define the extent of subordination, if any, of the Additional Chief

Metropolitan Magistrates to the Chief Metropolitan Magistrate. [S. 19(2)]

Special Judicial Magistrates and Special Metropolitan
Magistrates

(<3} The High Court may, if requested by the Central or State Government so to do, confer upon any person who holds or has held any
post under the government, all or any of the powers conferred or conferrable by or under the Code on a Judicial Magistrate of the First Class
or of the Second Class or on a Metropolitan Magistrate, as the case may be, in respect to particular cases or to particular classes of cases, in 2 . 11
any district or metropolitan area, as the case may be. It may, however, be noted that no such power shall be conferred on a person unless he
possesses such qualification or experience in relation to legal affairs as the High Court may, by rules, specify. [Ss. 13 & 18] The persons on
whom the powers of a Judicial Magistrate or of a Metropolitan Magistrate have been conferred are to be called as Special judicial
Magistrates or Special Metropolitan Magistrates, as the case may be.

(b) Special Magistrates could be appointed by the State Government even under the earlier Code of 1898. These Magistrates were
not stipendiary and were called as Honorary Magistrates. It was often alleged that the appointments of such Magistrates were made by
governments on extraneous considerations and not on the basis of merit. There was also widespread criticism against the working of the
system of Honorary Magistrates. In some States the practice of appointing such Magistrates was therefore given up. However, in certain

other States, the practice of appointing retired government officers as Special Magistrates to dispose

18.  See SUPTQ, para, 2.6(a); proviso to S. ri(i).
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of petty cases had been adopted with advantage. It has been observed in favour of
the system as such, that, “The Honorary Magistrates are intended to give relief to
the Stipendiary Magistrates in their works; most of the work entrusted them is of
a petty type which does not require to be dealt with by a trained judicial officer
and which would needlessly clog the files of Stipendiary Magistrates. The
institution of the Honorary Magistrates is also helpful as a method of associating
the public with criminal judicial administration.”® Further, it has been pointed
out that “in remote or inaccessible localities or areas with thin population, the
available work may not justify the appointment of a full-time Magistrate. In such
situations there is a practice in some States to confer the powers of a Magistrate
on a local officer of Government, like the Sub-Registrar, to dispose of the few
criminal cases arising in such areas. This will be a facility to the local inhabitants
who otherwise would have to travel a long distance to reach a Magistrate’s
Court.”*

{c) For these reasons, the enabling provisions contained in Sections 13 and 18
have been enacted, and the system of Honorary Magistrates has been continued
in a modified form. It may be noted that according to Sections 13 and 18: /} the
persons to be appointed as Special Magistrates must be either persons in
government service or those who have retired from government service; ii) the
persons to be appointed as Special Magistrates must have the qualifications and
experience as prescribed by the High Court; Hi) the appointment is to be made
by the High Court and not by the State Government; iv) the appointment is to be
for a period not exceeding one year at a time; V) according to Section 13(3) the
High Court may empower a Special Judicial Magistrate to exercise the powers of a
Metropolitan Magistrate in relation to any metropolitan area; vi) similarly,
according to Section 18(3} the High Court or the State Government, as the case
may be, may empower any Special Metropolitan Magistrate to exercise, in any
local area outside the metropolitan area, the powers of Judicial Magistrate of First
Class. It is rather difficult to understand why the State Government has been
authorised, along with the High Court, under this sub-section. This is unlike the
abovesaid Section 13(3) and appears to be somewhat inconsistent with the
scheme of separation of the judiciary from the executive.

2.12 Executive Magistrates
{a) Executive Magistrates are appointed for performing magisterial functions
allotted to the executive. This becomes essential while implementing the policy of
separation of the judiciary from the executive. In every district and in every
metropolitan area, the State Government may
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appoint as many persons as it thinks fit to be Executive Magistrates and shall appoint one of
them to be the District Magistrate. [S. zo{i)] The State Government may also appoint any
Executive Magistrate to be an Additional District Magistrate who shall have such powers of a
District Magistrate as may be directed by the State Government. [S. 20(2)] Further, the State
Government may place an Executive Magistrate in charge of a sub-division and such Magistrate
shall be called as the Sub-Divisional Magistrate. [S.

2,0(4)] The State Government’s power to deploy Executive Magistrates as in charge of
sub-divisions can now be delegated to the District Magistrates facilitating quick deployment of
magistrates at local level. New sub-section 4-A has been incorporated enabling the State
Governments to do so.” *

{b) In some States, particularly in some metropolitan areas, the practice of conferring on a
Commissioner of Police some magisterial powers of an executive nature has already been in
vogue. The Supreme Court had occasion to dwell on the powers of the State Governments, to
appoint District Magistrate for the purposes of the Immoral Traffic (Prevention) Act, 1956.
Reading sub-sections (1), (2) and {3) in conjunction, the Supreme Court in A.N. Roy v. Suresb
Sham Singh™*, held that the State has power to appoint the Commissioner of Police of Birhan,
Mumbeai, which is a metropolitan area as an Executive Magistrate and to further appoint him as
an Additional District Magistrate who shall have the powers of a District Magistrate.

This well-established and smoothly operating arrangement, if authorised by any local law,
has been allowed to continue by sub-section {5) of Section 20.” But where this is not done, and
also for discharging other functions of the Executive District Magistrate, each metropolitan area

shall have an Executive District Magistrate as provided by sub-section (1) of Section 20.

Special Executive Magistrates

Section 21 provides:

Executive Magistrates 15

2.13

21. The State Government may appoint, for such term as it may think fit, Special Executive Executive Magistrates, to

be known as Special Executive Magistrates, for Magistrates particular areas or for the performance of particular

functions and confer on such Special Executive Magistrates such of the powers as are conferrable under this Code on

Executive Magistrates, as it may deem fit.

21 Vide sub-s. (4-A) incorporated by the Code of Criminal Procedure
(Amendment) Act, 2005 (Act 25 of 2005).

22, See, A.N. Roy v. Suresh Sham Singh. {2006) 5 SCC 745: (2006) 5 SCC (Cri) 75.
23. M. Narayanasiuamy v. State of T.N1984 Cri j 1583 (Mad). See also,
Kadra Pahadiya v. State of Bihar, (1997) 4 SCC 287: 1997 SCC (Cri)
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2.14

Local jurisdiction of

Executive Magistrates

2.15

2.16

Local jurisdiction of Executive Magistrates
Section 21 provides:
22. (i) Subject to the control of the State Government, the District Magistrate
may, from time to time, define the local limits of the areas within which the
Executive Magistrates may exercise all or any of the powers with which they
may be invested under this Code,

(2) Except as otherwise provided by such definition, the jurisdiction and
powers of every such Magistrate shall extend throughout the district.

The purpose of empowering State Governments to appoint Special
Executive Magistrates is to meet the special needs of an area or to perform

certain functions in a specified area.?*

Subordination of Executive Magistrates
All Executive Magistrates, other than the Additional District Magistrate, shall be subordinate to the District Magistrate, and every
Executive Magistrate (other than the Sub-Divisional Magistrate) exercising powers in a sub-division shall also be subordinate to the
Sub-Divisional Magistrate, subject, however, to the general control of the District Magistrate. [S. 23(1)] Executive Magistrates are
undoubtedly subordinate to Court of Session as well. They must promptly send up the records of the cases whenever they are
requisitioned by the Court of Session.?®

However, a case from Sub-Divisional Magistrate’s Court cannot be transferred by the Court of Session though it is a criminal court.

Transfer can be made under Section 411 by the District Magistrate to whom the Sub-Divisional Magistrate is subordinate.?®

Sentences which the courts may pass

(a) A High Court may pass any sentence authorised by law. [S. 28(1}]

(b) A Sessions Judge or an Additional Sessions Judge may pass any sentence authorised by law; but any sentence of death passed
by any such judge shall be subject to confirmation by the High Court. [S. 28(2)]

(C) An Assistant Sessions Judge may pass any sentence authorised by law except a sentence of death or of imprisonment for life
or of imprisonment for a term exceeding 10 years. [S. 28(3}]

(d) A Chief Judicial Magistrate or a Chief Metropolitan Magistrate may pass any sentence authorised by law except a sentence of

death or of imprisonment for life or of imprisonment for a term exceeding seven years. [S. 29(1) read with S. 29(4)]

24. State.of Maharashtra v. Mohd. Salim

25. Mansurv. State of M.P.,
198 6 Cri LJ 57 (MP). Also see,
26.  State of Gujarat v. Ratilal Uttamchand



https://t.me/LawCollegeNotes_Stuffs

Sentences Which the Courts May Pass 17

(e} A judicial Magistrate of the First Class or a Metropolitan Magistrate may pass a sentence
of imprisonment for a term not exceeding three years, or of fine not exceeding five thousand

rupees, or of both. [S. 29(a) read with S.
29(4)]
f) A Judicial Magistrate of the second class may pass a sentence of imprisonment for a term

not exceeding one year, or of fine not exceeding one thousand rupees or both. [S. 29(3) read with
S.29(4)]

TABLE 1: Territorial Divisions [Ss. 1(2), 7 & 8]

India
(excluding the State of Jammu and Kashmir}

States Metropolitan Areas (every

metropolitan area is a separate

Sessions Divisions

Districts
Sub-divisions
TABLE 2: Hierarchy of criminal courts

Supreme Court

High Courts

Sessions Courts
(Sessions Judge, Additional Sessions Judge)

Assistant Chief Chief Judicial Magistrate

Sessions Metropolitan

(Additional Chief Metropolitan Magistrate}

Metropolitan Magistrates Special Metropolitan
Magistrates (Honorary)

(Additional Chief Judicial

Sub-Divisional Judicial Magistrates

Judicial Special Judicial Special
Magistrates Judicial Magistrate Judicial

of Magistrate s of Second Magistrates
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TABLE 3: Sentence which may be passed by the criminal courts [Ss. 28 &

Supreme Court or High Court

Sessions Judge or Additional a
Sessions Judge f

Assistant Sessions Judge j

Chief Judicial Magistrate or ]
Chief Metropolitan
Magistrate ]

Judicial Magistrate of Class I, \
or Metropolitan Magistrate ]

Judicial Magistrate of Class II j

Any sentence authorised
hy law.

Any sentence authorised
by law- sentence of death
is subject to confirmation
by High Court
Imprisonment up to
10years or/and fine.

imprisonment up to 7
years or/and fine.
Imprisonment up to 3
years or/and fine up to?
m.nnn/

Imprisonment up to 1 year
or/and fine up to? 50002

t. Vide S. 5, Code of Criminal Procedure (Amendment) Act,

TABLE 4: Hierarchy of Executive Magistrates

District Magistrate
(Additional District Magistrate)

Sub-Divisional Magistrate

j
I

Executive Magistrate

n)T 7;7j j.7

"

Special  Executive
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Chapter 3

Police, Prosecutors, Defence

Counsels, Prison Authorities

The police
Having considered the constitution and jurisdiction of criminal courts in the preceding chapter, it is proposed to discuss in this chapter the
other functionaries under the Code, namely, the police, the prosecutors, the defence counsels, and the prison authorities as well as the
correctional services personnel.

The ordinary criminal courts originate from the provisions of the Criminal Procedure Code, 1973 (CrPC). In the case of the police force
it is somewhat different. The Code presupposes the existence of the police and police officers; and it only arms them with certain powers and

directs them to discharge certain duties.

Function and organisation of the police: The Police Act, 1861

The police force is an instrument for the prevention and detection of crimed Every State Government establishes its own police force which is
formally enrolled. The force consists of such number of officers and men and is constituted in such manner as the State Government may
decide from time to time. The overall administration of the police in the entire State is vested in the Director-General of Police. The
administration of police in every district vests in the District Superintendent of Police under the general control and direction of the District

Magistrate who is usually the Collector of the district.!? Every police officer appointed to the police

1. The Police Act, 1861,
2. Ibld, S. 4.

3.1

3.2
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force other than the Inspector-General of Police (or Deputy or Assistant Inspector General of
Police) and the District Superintendent of Police (or Assistant District Superintendent of Police)
receives a certificate in the prescribed form by virtue of which he is vested with the powers,
functions and privileges of a police officer. The certificate shall cease to be effective and shall be

returned forthwith when the police officer ceases to be a police officer.?

3.3 Other Police Acts

The Police Act, 1888 enables the Central Government to create a special police district embracing
parts of two or more States and to extend to every part of such district the powers and
jurisdiction of a police force belong- ing to a State specified by the Central Government. This, of
course, can be done only with the concurrence of the State Governments concerned.

The Police Act, 1949 creates a police force for the Union Territories, following the pattern of
the Police Act, 1861.

The reorganisation of police has been on the agenda of the State Governments and Central
Government for quite sometime in fact many commissions/committees have gone into this
question and made many recommendations. Despite the lapse of several years no action was
taken by the Central Government or the State Governments. The Supreme Court was therefore
approached by way of a public interest litigation for compelling the government to act. Thus in
Prakasb Singh v. Union of India*, the Supreme Court issued some guidelines as to the police
set-up and directed the States and the Centre to reorganise their police set-up as envisaged in its
judgment. Several States are however yet to reorganise the police accordingly.

The Delhi Special Police Establishment Act, 1946 has played an important leading role in
police operations in recent years. The Act provides for the constitution of a special force in Delhi
for the investigation of certain specified offences in the Union Territories and also provides for
the extension of the operation of this police force to other parts of India with the concurrence of
the State Governments concerned. The image of Central Bureau of Investigation’s (CBI)
impartiality and independence has often made the public to demand investigation by it in
preference to investigation by State police. And bypassing the inherent restrictions in Sections 3,
4 and 5 of the Act, the judiciary used to order investigation by the CBI.® This has been ruled to be
valid by the Supreme Court.®

3. Ibid, S. S. See aiso, Supt. of Police v. Divarka Das, (1979) 3 SCC 7

4. 1(2.006) S SCC 1: (2006” 3 SCC (Cri) 427.

5. State of Biharv. Ranchi Ziia Samta Party, (1996) 3 SCC 682: 1996
Cri Lj 2.168; CBIv. Shin Kumar Singh, 1998 Cri LJ 4131 (Dei).

6. See, State of W.B, v. Committee for Protection of Democratic Rights, (2.
010} 3 SCC 571: (2020) 2 SCC (Cri) 401.
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However, the CBI has also come for serious criticism. In one case where the State
Government on receipt of a “no-case” report by the CBI went to the extent of ordering
reinvestigation by the State police after withdrawing its consent given to the CBI earlier under
Section 6 of the Act. The Supreme Court ruled that the withdrawal of consent to enable the State
police to further investigate into the case was patently invalid as the CBI alone had the right to
further investigate into the case.”

The gap in the law providing for investigation into the corruption charges against the
higher-ups in the administration has made the Supreme Court to envisage a comprehensive
legislation making provision for freedom from interference.® Accordingly the Central Vigilance
Commission Act, 2003 (45 of 2003} reconstituting the Central Vigilance Commission has been

brought into force.

Police under the Code 3.4

The CrPC confers specific powers, for example, power to make arrest, search, etc. on the

members of the police force who are enrolled as police officers.

Wider powers have been given to police officers who are in charge of police stations. Such

station-house officers are also required to discharge onerous duties in relation to detection,

investigation and prevention of offences. The term “police station” means “any post or place

declared generally or specially by the State Government, to be a police station, and includes any

local area specified by the State Government in this behalf’, [cl. (s) of S. 2] The ordinary meaning

of the words “officer in charge of a police station” has been purposely broadened by clause (o) of

Section 2 which says:
2. fo) “officer in charge of a police station” includes, when the officer in charge Definitions of the police
station is absent from the station-house or unable from illness or other cause to perform his duties, the
police officer present at the station- house who is next in rank to such officer and is above the rank of
constable or, when the State Government so directs, any other police officer so present;

This only shows the importance of the duties of the station-house officer and the concern of the

Code for their prompt discharge.
Police officers above the rank of a station-house officer are invested with the powers of the

station-house officer but over larger local limits.

Section 36 of the Code says:
36. Police Officers superior in rank to an officer in charge of a police station Powers of superior may exercise the same
powers, throughout the local area to which they are officers of police appointed, as may be exercised by such officer
within the limits of his station.

/. K. Chandrasekhar v. State of Kerala, (1998) 5 SC-C 2.23: 1998 SCC (Cri) 1201 8. Vineet Narain v. Union
of India, (1998) 1 SCC 226:1998 SCC (Cri) 307.
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3.5

This again shows the key role given by the Code to police stations in the scheme of investigation and prevention of crime.
The use of the word “rank” in Section 36 comprehends the hierarchy of police officers. If the Inspector-General, Vigilance, is an officer
superior in rank to an officer in charge of a police station, he could in view of Section 3 6 exercise the powers of an officer in charge of a

police station throughout the local area to which he has been appointed {in this case the entire Bihar State).®

Public Prosecutors

A crime is a wrong not only against the individual victim but also against the society at large. It is because of this consideration that the
State, representing the people in their collective capacity, participates in a criminal trial as party against the person accused of crime more
particularly if the crime is a cognizable offence. The Public Prosecutor or the Assistant Public Prosecutor is the counsel for the State in such
trials. His duties mainly consist in conducting prosecutions on behalf of the State. The Public Prosecutor also appears as State Counsel in
criminal appeals, revisions and such other matters in the Sessions Courts and the High Courts. The Public Prosecutor should not, however,
appear on behalf of accused.*® The Public Prosecutor or the Assistant Public Prosecutor has authority to appear and plead before any court in
any case entrusted to him. [S. 301] With the consent of the court he can withdraw from the prosecution against any person. [S. 321] He can
give advice to the police or other government departments with regard to the prosecution of any person if his advice is so sought.
According to the pattern set by the CrPC, while Public Prosecutors (including Additional Public Prosecutors and Special Public
Prosecutors) are to conduct prosecutions and other criminal proceedings in the Sessions Courts and the High Courts, Assistant Public
Prosecutors are appointed for conducting prosecutions in the Magistrates’ Courts. According to the prevailing practice, in respect of cases
initiated on police reports, the prosecution is conducted by the Assistant Public Prosecutor and in cases initiated on a private complaint, the
prosecution is either conducted by the complainant himself or by his duly authorised counsel. In such cases also the State can appoint
prosecutors if the cause has public interest.'* According to the formal definition given by clause (u) of Section 2, Public Prosecutor means

“any person appointed under Section 24, and includes any person acting under the directions of a Public Prosecutor”. Assistant Public

9. State of Bihar v.
J.A.C.Saldanha,
. Sunil Kumar Pal v.
Phota Sheikh, (984) 4
11. Nlukul Dalai v. Union of India,
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are not covered by this definition as they are not appointed under Section 24; at the same time

they have not been defined separately.

Public Prosecutors and Additional Public Prosecutors for 3.6
High Courts

In this connection the following points may be noted:

(@) A person shall be eligible to be appointed in High Court as Public Prosecutor if he has
been in practice as an advocate for not less than seven years; [S. 24(7}] however, it has
been clarified by Section 24(9) that the period during which a person has been in
practice as a pleader, or has rendered (whether before or after the commencement of
the Code) service as any prosecuting officer, by whatever name called, shall be deemed
to be the period during which such person has been in practice as an advocate.

(b) The appointing authority can make the appointment only after consultation with the
High Court. [S. 24(1}]

(c) The Central Government shall appoint a Public Prosecutor and may also appoint one
or more Additional Public Prosecutors for conducting in a High Court any prosecution,
appeal or other proceeding on behalf of the Central Government. [S. 24(1)]

{d} Similarly, the State Government shall appoint a Public Prosecutor and may also appoint
one or more Additional Public Prosecutors for conducting in a High Court any
prosecution, appeal, etc., on behalf of the State Government. [S. 24(1)]

The State Government may appoint a Director of Public Prosecutions; but he
shall be functioning under the Advocate- General of the State.”

(e) The Central Government or the State Government may appoint, for the purposes of
any case or class of cases, an advocate who has been in practice for not less than 10
years as a Special Public Prosecutor; [S. 24(8)] the clarification regarding the period

given in sub-para, (a) above is applicable here also.

Public Prosecutors and Additional Public Prosecutors for the 3.7
districts

(a) A person shall be eligible to be appointed as a Public Prosecutor or Additional Public
Prosecutors if he has been in practice as an advocate for not less than seven years; [S. 24(7)] the

explanation regarding the period given in para. 3.6(a) above is applicable here also.

VI. Thilayil Abdurahiman v. State of Kerala, 1997 Cri 1] z ig9 (Ker).



https://t.me/LawCollegeNotes_Stuffs

24 Chapter 3 Police, Prosecutors, Defence Counsels, Prison Authorities

{b) The District Magistrate shall, in consultation with the Sessions
judge, prepare a panel of names of persons who are, in his opinion, fit to
be appointed as the Public Prosecutor or Additional Public Prosecutors;
[S. 24(4)3 and no person shall be appointed as the Public Prosecutor or
Additional Public Prosecutor for the district unless his name appears
on such panel; [$. 24(5)] however, where in a State there exists a regu-
lar cadre of Prosecuting Officers, the State Government shall appoint a
Public Prosecutor or an Additional Public Prosecutor only from among
the persons constituting such cadre.” But if, in the opinion of the State
Government, no suitable person is available in such cadre for such
appointment then the government may appoint a Public Prosecutor or an
Additional Public Prosecutor from the panel of names prepared by the
District Magistrate as mentioned above. [S. 24(6)]

(c) Consistent with the above rules, the State Government shall appoint
a Public Prosecutor and may also appoint one or more Additional Public
Prosecutors for the district; [S. 24(3)] further it is possible that the Public
Prosecutor or Additional Public Prosecutor appointed for one district
may be appointed also to be a Public Prosecutor or an Additional Public
Prosecutor, as the case may be, for another district.

{d) The Central Government or the State Government may appoint for
the purposes of any case or class of cases, an advocate who has been in
practice for not less than 10 years as a Special Public Prosecutor. [S. 24(8)]
The explanation regarding the period given in para. 3.6(a) above is appli-
cable here also.

Nothing in Sections 24(8) and 24(9) restricts the power of the State
Government to appoint Special Public Prosecutors in public interest. It
can also refuse to appoint a Special Public Prosecutor in a particular case
for sufficient reasons." It may appoint a Special Public Prosecutor in a

case and insist that he be paid by the victim or his dependants.”

3.8 Assistant Public Prosecutors

Section 25 makes provisions prescribing eligibility qualifications for being
appointed as Assistant Public Prosecutor as well as provisions for the
appointment of such prosecutors for conducting prosecutions in the
Magistrates’ Courts. The section read as follows:
25. (1) The State Government shall appoint in every district one or more
Assistant Public Prosecutors for conducting prosecutions in the Courts of

Assistant
Public Magistrates.

13. K. Johnv. State

14. Abdul
Kkader
Musliar v.

15. Phool Singh v.
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'(i~A) The Central Government may appoint one or more Assistant Public Prosecutors
for the purpose of conducting any case or class of cases in the Courts of Magistrates.

(z) Save as otherwise provided in sub-section (3), no police officer shall be eligible to be
appointed as an Assistant Public Prosecutor.

{3} Where no Assistant Public Prosecutor is available for the purposes of any particular
case, the District Magistrate may appoint any other person to be the Assistant Public
Prosecutor in charge of that case:

Provided that a police officer shall not be appointed—

{a) if he has taken any part in the investigation into the offence with respect to which
the accused is being prosecuted; or (b) if he is below the rank of Inspector.

Although it is not expressly provided in the section that the Assistant Public Prosecutors should be legally qualified, it is hoped that the
present trend of appointing, as far as possible, qualified legal practitioners as Assistant Public Prosecutors will be maintained in all States and
that the provisions made in sub-section {3} above will be resorted to less and less in future years.***

The provisions contained in Sections 24 and 25 do not give an adequate idea as to the actual organisation of the prosecuting agency in
the district or as to the hierarchy or the administrative control envisaged therein. Generally speaking the prosecution work in the Magistrates”
Courts is under the directions of the Police Department, while the prosecution of trial in Sessions Courts is under the general control of the
District Magistrate.®*" 8 Here, it would be worthwhile to refer to the views expressed by the Law Commission in its 14th Report on the
Reform of Judicial Administration:

It has been suggested, and we see great usefulness in the suggestion, that the prosecuting
agency should be separated from and made independent of its administrative counterpart,
that is the Police Department, and that it should not only be responsible for the conduct of
the prosecution in the court but it should also have the liberty of scrutinising the evidence
particularly in serious and important cases, before the case is actually filed in court. Such a
measure would ensure that the evidence in support of a case is carefully examined by a
properly qualified authority before a case is instituted so as to justify the expenditure of
public time and money on it. It would also ensure that the investigation is conducted on
proper lines, that all the evidence needed for the establishment of the guilt of the accused
has been obtained. The actual conduct of the prosecution by such an independent agency
will result in a fairer and more impartial approach by the prosecutor of the case.”

16.  Itis. by Code of Criminal Procedure {Amendment} Act, 1978, S. 9.

17. 415t Report, p. 312, para. 38.3.
18.  14th Report, VoL I, p. 766, para. 5.
19. Ibid, p. 770, para. 14.
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The provisions of the new Code of 1973 have not gone far enough to adopt fully the suggestions made by the Law Commission. It is to be
hoped that gradually administrative steps would be taken to make the suggested reforms a reality. It has been ruled that the appointment of
Special Public Prosecutor and Assistant Public Prosecutor would not be violative of Article 14 of the Indian Constitution.?°

The hopes entertained by the Law Commission seem to have been belied. The State Governments in India still seem to follow the spoils
system in appointing District Counsels/Public Prosecutors. This unhappy position has been disapproved by the Supreme Court which ruled that
having regard to the provisions in Sections 21, 24, 25, 321 etc. of the Code, the functions of Public Prosecutors invest them with the attributes
of holders of public office and hence their appointment cannot be terminated arbitrarily.?*

The retention of Assistant Public Prosecutors as part of the Police Establishment in Maharashtra has been disapproved by the Supreme
Court. The State has been directed to have a separate cadre of Assistant Public Prosecutors independent of the Police Department.??

In this context it is interesting to note that the appointment of a Senior Police Officer as head of the prosecution agency in the State of
Haryana was disapproved by the Punjab and Haryana High Court.?®

The Code of Criminal Procedure (Amendment) Act, 2005 (Act 25 of 2005) after giving wider meaning to the terms “regular cadre of
prosecuting officers” and “prosecuting officer” with retrospective effect from 18 December 1978 enacts that the State Government might
establish Directorate of Prosecution consisting of Director of Prosecution and as many Deputy Directors of Prosecution as the State thinks fit.

A hierarchical set-up of prosecution system with Director Prosecution at the top, Deputy Directors below him and Public Prosecutors,
Additional Public Prosecutors, Special Prosecutor at High Court and District Courts has been envisaged. The Director of prosecution shall
function under the head of the Home Department in the State. The powers and functions of the Director and Deputy Directors and the areas for
which each Deputy Director have been appointed shall be specified by the State Government.?*

The Appointment of a Senior Police Officer as head of the prosecution agency in the State came to be severely criticised by the judiciary.?®

20. VI}ay v.

2. Shrilekha
Vidyarthi

22. S B

23.  See,

24. See, S. 25-A NS, by S. 4, Code of Criminal Procedure
25. Krishan Singh Kundn v. State of Haryana, 1939 Cri Lj 1309
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The role of the Prosecutor 3.9
The Code does not specifically mention about the spirit in which the duties of the prosecutor
are to be discharged. It does not speak of the attitude the prosecutor should adopt while
conducting the prosecution. Probably it might have been thought to be too obvious to require
any specific mention in the Code. Whatever that may be, the principles in this regard are
well-settled. The object of a criminal trial is to find out the truth and to determine the guilt or
innocence of the accused. The duty of the prosecutor in such a trial is not merely to secure
conviction at all costs but to place before the court whatever evidence is possessed by the
prosecutor, whether it be in favour of or against the accused, and to leave the court to decide
upon all such evidence—whether the accused was or was not guilty of the offence alleged.*
There should not be on the part of the prosecutor “any unseemly eagerness for or grasping at
conviction”.” It is no part of the prosecutor’s duty to obtain convictions by hook or by crook.
The prosecutor plays a very important role in the administration of justice. “The last thing he
would desire is to secure a wrongful conviction or even to secure a conviction in a doubtful
case.” “A Public Prosecutor should be personally indifferent to the result of the case. His duty
should consist only in placing all the available evidence irrespective of the fact whether it goes
against the accused or helps him, before the court, in order to aid the court in discovering the
truth. It would thus be seen that in the machinery of justice a Public Prosecutor has to play a
very responsible role; the impartiality of his conduct is as vital as the impartiality of the court

itself.”

TABLE 5: Prosecutors

Designation of Court Qualifications Appointing Other matters
Prosecutor authority
1 1 3 4 5
1. Public High Advocate in State Appointment to be
1, , Court Prosecutor
practice for seven Government or made after consultation with High Court.
years or more Centra! as
Government,

6. Ghirraov.
Emperor,

27.  Anant Wasitdeo Chandekar v. King Emperor, AIR 1924 Nag 243, 245.
28. 14th Report,

Vol. 11, p. 765,

para. 2. Also

see

observations

in  Mohd.
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(conid.)
Designation of Court Qualifications Appointing Other matters
Prosecutor authority
2. Additional -do- -do- -do- -do-
Publ'tc
Prosecutor
3. Public Sessions -do- -do- The Advocate to be
Prosecutorfor Court district (local appointed

4. Additional -do- Public
Prosecut e r(s} for districts}
Special Public Advocate in

Prosecutor(s) ten

by the State Government as Public Prosecutor
must be one of the Advocate's on the panel prepared by the District
Magistrate in consultation with the Sessions Judge. However, in case of
appointment by a State in which regular cadre of Prosecuting Officers
exists, the appointment shall normally be made from among persons _go.

constituting the Cadre.

-do- Appointment is to be
Any ot made for
the purpose of any case or class practice for of
cases.
Years or -do- For the purpose of any
more particular case, if Assistant

ourts of PUDliC Prosecutor is not available, the District Magistrate may
appoint any other person to be the Assistant
Public Prosecutor for the case.
Such other person may be a police officer if (/) he
has not taken part in the investigation of that

offence, and (l he is not

3.10 The Defence Counsel

According to Section 303, “any person accused of an offence before a Criminal Court, or against whom proceedings are instituted under this

Code, may of right be defended by a pleader of his choice”. Unlike the other functionaries under the Code, such as the police and the

prosecutors, the advocates and pleaders engaged in the task of defending the accused persons are not in the regular employment of the State

and in
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most of the cases they receive remuneration for their services from the accused persons. Nevertheless they are also the officers of the court
and are quite indispensable if a fair trial is to be given to an accused person.

The adversary system of criminal trial, which we have adopted, assumes that the State using its investigative resources and employing
a competent prosecutor would prosecute the accused, who, in turn, will employ equally competent defence counsel to challenge the evidence
of the prosecution.? Therefore, both the Constitution of India and the Code confer on the accused person a right to consult and to be defended
by a legal practitioner of his choice.*® The right to counsel would, however, be of no use if the accused due to his poverty or indigent
conditions has no means to engage a counsel for his defence. The indigent accused obviously stands the risk of denial of a fair trial when he
does not have equal access to the legal services available to the opposite side. To an appreciable extent the Code has attempted to find a
solution to this problem. Section 304 provides that where, in a trial before the Court of Session, the accused is not represented by a pleader,
and where it appears to the court that the accused has not sufficient means to engage a pleader, the court shall assign a pleader for his defence
at the expense of the State; and the section further empowers the State Government to extend the application of the above provision in
relation to any class of trials before other courts in the State.

Further the Supreme Court through a process of constitutionalisation has held that the fundamental right to live implicitly requires the
State to make provisions for grant of free legal services to an accused who is unable to engage a lawyer in account of reasons such as poverty,
indigence or incommunicado situation. The only qualification would be that the offence charged against the accused is such that on
conviction it would result in a sentence of imprisonment and is of such nature that the circumstances of the case and the needs of social justice
require that he should be given free legal representation.

At present there are several schemes under which an indigent accused could get legal aid. The legal aid schemes of the State
Governments, Bar Associations, Legal Aid and Advice Board, Supreme Court Senior Advocates’ Free Legal Aid Society, etc., are in point.
The Legal Services Authorities Act, 1987 also provides for legal aid to the needy. Judiciary has been given important role in implementing

the provisions of this legislation.

29.  Report of the Expert Committee on Legal Aid, p. 70.

30. Art. 2.2(1} of the Constitution and S. 303 of the Code.
3. Kbatri (2} v. State of Bibar,

(1981) 1 SCC 627, 632: 1951 SCC (Cri)

228: 1981 Cri Lj 470; Sttk Dasv. UT
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3.11

Prison authorities and correctional services personnel

As in the case of the police, the Code presupposes the existence of prisons and prison authorities. The Code empowers Magistrates and
judges under certain circumstances to order detention of undertrial prisoners in jail during the pendency of the proceedings. The Code also
empowers the courts to impose sentences of imprisonment on convicted persons and to send them to the prison authorities for the due
execution of such sentences. If, at the conclusion of the trial, the accused is found guilty, the court shall pass a sentence on the offender
unless it decides to deal with the offender under the probation laws.*? Section 361 further directs the court that as far as possible the court
should deal with the offender under Section 360 (regarding release of the offender on probation of good conduct or after admonition) or the
provisions of the Probation of Offenders Act, 1958, or in case of youthful offenders, under the benevolent laws applicable to such offenders
for their treatment, training or rehabilitation.

Therefore, it would become necessary to provide for the machinery and personnel for the execution of sentences and also for the
rehabilitation and treatment of the offenders. The CrPC, however, does not make specific provisions for the creation, working and control of
such machinery. These matters have been left to other special Acts, such as, the Prisons Act, 1894; the Prisoners Act, 1900; the Borstal

School Acts; the Probation of Offenders Act, 1958; etc.

32. See, Ss. 2.35(2.), 248(2}, 255(2).
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Pre-trial Proceedings—General

Observations

Importance of fair trial

One principal object of criminal law is to protect society by punishing the offenders. However, justice and fair play require that no one be
punished without a fair trial. A person might be under a thick cloud of suspicion of guilt, he might have been even caught red-handed, and yet
he is not to be punished unless and until he is tried and adjudged to be guilty by a competent court. In the administration of justice it is of
prime importance that justice should not only be done but must also appear to have been done. Further, it is one of the cardinal principles of
criminal law that everyone is presumed to be innocent unless his guilt is proved beyond reasonable doubt in a trial before an impartial and
competent court.

Therefore it becomes absolutely necessary that every person accused of crime is brought before the court for trial and that all the

evidence appearing against him is made available to the court for deciding as to his guilt or innocence.

Initiation of criminal proceedings

Considering the above observations, now the questions would be: a) How and by whom is the accused person brought before the court for
trial? b)

How and by whom is the evidence concerning the alleged crime and criminal collected and presented before the court? Usually the victims of
the crime or the persons feeling offended or aggrieved by the crime, would be most likely to be interested in setting the criminal law in
motion, justice and reason would suggest that such persons should not only be allowed but also be given all the facilities to move the

machinery of law against

4.1

4.2
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4.3

the alleged culprits. In fact, as it is in the general interests of society that the offenders are detected and punished, the legal system should
encourage the citizens to invoke the legal process towards this end. According to the Criminal Procedure Code, 1973 (CrPC) Any
Pperson can approach a competent judicial Magistrate and lodge a complaint with him regarding the commission of an offence.!
The-Magistrate may then get the matter further investigated by the police, or, may have an inquiry made into the case with a view to ascertain
whether there is sufficient ground for proceeding.? If in the opinion of the Magistrate there is sufficient ground for proceeding into the case, he
would issue a summons or warrant for securing the attendance of the accused person for his trial.?

Here the criminal process is invoked at the instance of the victim of the crime or of any other person. The invocation is completely
discretionary at the instance of such person. However if the process is once invoked, it is then the responsibility of the complainant to collect
evidence and to produce it in court. This means that the complainant will have to spend his time and money for the conduct of the case. In
many cases the complainant may not have the necessary means, nor the skill and capacity required for the job. Therefore this arrangement by
itself will not be adequate to make the administration of criminal justice really effective.

There is, however, a special State agency exclusively devoted to the task of detection and prevention of crime. As mentioned earlier
each State Government has established its own police force for this purpose. The police personnel are specially recruited and trained for this
job. They are full-time government employees provided with all the equipment needed for their work. The CrPC has invested them with
special powers of interrogation, arrest, search etc., so as to enable them to collect evidence and to bring the accused before the court

expeditiously for trial.

Investigation of offences and the use of police force

Section 23, Police Act, 1861 provides:
it shall be the duty of every police officer ... to collect and communicate intelligence
affecting the public peace; to prevent the commission of offences and public nuisance; to
detect and bring offenders to justice and to apprehend all persons whom he is legally
authorized to apprehend, and for whose apprehension sufficient grounds exist;

Section 29 of the same Act also provides penalties for the neglect of such duties.

1. S.190. See also. Visbtua Mitter
v. 0.f. Poddar, {1983) 4 SCC 701:
1084 SCC (Cri) 20: 1084 Cri L 1; A.ii.

2. S.2.0n

3. S.Zog4.
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The CrPC, however, does not contemplate the use of the police in respect of investigation
into each and every offence. The Code has classified all offences into two categories—cognizable
and non-cognizable. Clauses (c) and (/) of Section z define “cognizable” and “non-cognizable”
offences as follows:

2. (c) “cognizable offence” means an offence for which, and “cognizable case” means a case

in which, a police officer may, in accordance with the First Schedule or under any other law

for the time being in force, arrest without warrant; Definitions
{1} “non-cognizable offence” means an offence for which, and “non-cogni- zable case”
means a case in which, a police officer has no authority to arrest without warrant;
In case of a cognizable offence, a police officer can arrest the alleged culprit without warrant
and can investigate into such a case without any orders or directions from a Magistrate.* The
law not only allows the police officers to wield these powers but also enjoins them to exercise
the same in respect of a cognizable case.’ In case of a cognizable offence, it is the responsibility
of the State (and the police) to bring the offender to justice.

Where the offence is not cognizable according to the First Schedule of the Code or it has not
been made cognizable by the Act creating it, it would not be considered as cognizable simply on
the ground that for the commission of such offence under certain circumstances the police is
given the power to arrest without warrant.®

In case of a non-cognizable offence, generally speaking, a police officer cannot arrest
without a warrant,” and secondly, such officer has neither the duty nor the power to investigate
into such an offence without the authority given by a Judicial Magistrate.® Exceptions apart, the
non-cognizable offences are considered more in the nature of private wrongs and therefore the
collection of evidence and the prosecution of the offender are left to the initiative and efforts of
private citizens. However, if a Judicial Magistrate considers it desirable that a non-cognizable
case should be investigated into by the police, he can order the police to do so. In that case the
police officer will have all the powers in respect of investigation (except the power to arrest

without warrant) as he would have exercised if the case were a cognizable one.’

4. Ss.156(1) and 157.

5. S.157 of the Code, and Ss. 2,3 and 29, Police Act, 1861.
6. State o/w.B.v. Jogindar MalUck, 1979 Cri 1 539, 541 (Cal).
7. CL {/) of S. 2; however, according to
S. 4Z if a non-cognizable offence is
committed in the presence of a
police officer, and the person
8. S.1*55(2) read with S. 3(1 ){a)
9. Sub-ss. (z) and (3) of S. 155.



https://t.me/LawCollegeNotes_Stuffs

34 Chapter 4 Pre-trial Proceedings—General Observations

4*4 Basis of the distinction between cognizable and

non-cognizable offences

1t will be seen that the Code has not given any test or criterion to determine whether any particular offence is cognizable or non-cognizable.
1t all depends upon whether it is shown as cognizable or non-cognizable in the First Schedule of the Code. That schedule refers to all the
offences under the Penal Code, i860 (IPC) and puts them into cognizable and non-cognizable categories. The analysis of the relevant
provisions of the schedule would show that the basis of this categorisation rests on diverse considerations. 1) Generally speaking, all serious
offences are considered as cognizable. The seriousness of the offence depends upon the maximum punishment provided for the offence. By
and large, offences punishable with imprisonment for not less than three years are taken as serious offences and are made cognizable. In case
of serious offences like murder, robbery, counterfeiting coins etc., prompt police action for the arrest of the offender and the investigation
into the case is highly necessary for successful prosecution; therefore it is advisable to treat these offences as cognizable offences. 2)
However, certain offences though serious according to the abovesaid criterion, have been considered as non-cognizable only. Offences
relating to marriage (covered by Ss. 493-97 IPC) including bigamy and adultery are punishable with more than five years’ imprisonment.
However, they are more in the nature of private wrongs and making them cognizable might involve too much risk of police-intervention in
the private family life of the individuals. Therefore, though these offences are serious in view of the maximum limits of punishments
provided for them, still they have been put in the category of non-cognizable offences. 3} Chapter XI IPC deals with “False Evidence and
Offences against Public Justice”. Most of these offences including the offences of “giving or fabricating false evidence in judicial
proceeding”, causing disappearance of evidence etc., are punishable with imprisonment for more than three years and thus are undoubtedly
serious. However, the First Schedule of the Code shows most of them as non-cognizable only. Probably it is apprehended that if these
offences are made cognizable, that might create risk of police interference in the conduct of court proceedings in respect of which such
offences are alleged to have been committed. Such police interference would not be quite a desirable position. 4) As a broad proposition it
can be said that offences which are not serious and are punishable with less than three years’ imprisonment are treated as non-cognizable
offences. These offences are mostly in the nature of private wrongs, for example, ordinary cases of assault, intentional insult, simple hurt,
defamation etc. 5) It may, however, be noted that certain offences which are not punishable with imprisonment for three years or more, and
are not therefore considered serious, have been made cognizable. For instance, many of the offences covered by Chapter VIII IPC, “Offences

against the Public
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Tranquillity”, are punishable with less than three years® imprisonment, yet, they have been made cognizable; so also the offence of
negligently doing any act known to be likely to spread infection of any disease dangerous to life.

[Ss. 2.69-70 IPC] offence of defiling the water of a public spring etc., [S. 277 IPC] offence of dealing with any poisonous or explosive
substance so as to endanger human life, [Ss. 284-86 IPC] the offence of uttering words or making gestures to insult the modesty of a woman
[S. 509 IPC]—all these offences have been made cognizable even though the punishment provided for them is not of a severe type. The
necessity of making prompt arrest of the offender is the probable reason for making these offences cognizable. It might also be, that it is not
desirable to leave the pre-trial proceedings in the hands of private citizens in respect of such offences. 6} As it is not possible to list all
offences under all the laws other than the IPC because some offences would be created by enacting new laws and it might be difficult to
amend the Schedule every time such new law is passed—the First Schedule makes a general rule whereby all offences punishable with
imprisonment for three years or more have been made cognizable and others non-cognizable. However, this rule can suitably be modified
according to any particular need by making a specific provision in law and declaring a particular offence as cognizable or non- cognizable.
For instance, offences under the Protection of Civil Rights Act, 1955, are all punishable with imprisonment up to six months or/and fine;

however, all these offences have been made specifically cognizable by Section 15 of that Act.

Weakness of the classification in its present form 4.5

An offence is cognizable if it is shown as such in the First Schedule of the Code; and if it is so shown as cognizable, a police officer can arrest
without warrant for such an offence.’® A question may arise as to the advisability of having such arrangement for making arrest-decision. “It
is usually assumed that judicial participation in decision-making is desirable in criminal justice system in order to ensure a fair balance
between the interests of society and of the individual. [Therefore] ... in the absence of any need for immediate action the normal and desirable
method for determining whom to arrest is by the police presenting the facts to a Magistrate who is removed from the combative task of
detecting crime and bringing about the arrest of the offenders.”** The “cogmzable”-“non-cogmzable®® classification as given in the First
Schedule either presupposes the need of immediate action in respect of €Very cognizable offence, or otherwise it considers unnecessary in

all cognizable cases to have the arrest-decision be made by a “neutral and detached” judicial officer. In either case it

10.  CL (C) of S. 2, and Explanatory Note (2} given at the outset of the First

u.  LaFave Arrest: The Decision to Take a Suspect into Custody {1965} 8.
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is not quite fully defensible. Moreover the present arrangement presupposes that every police officer knows by heart the provisions of the
First Schedule and the provisions of other laws that make hundreds of offences as cognizable or otherwise. This is obviously assuming too
much. The same classification has also been used to determine the power of the police to investigate into a case without any specific
authority given by a judicial Magistrate. The element has also to an extent contributed to the irrationality of the classification in its present
form, and has made it functionally less suitable.

The present “cognizable”-“non-cognizable” classification of offences is apparently and essentially intended to indicate as to whether

the arrest in respect of an offence can be made with or without a warrant.*?

But the same classification has been pressed into service to
determine whether the police should or should not have the power to initiate investigation without any order from the Magistrate or to take
preventive action.™ This has unwittingly led to some undesirable consequences. In respect of many social reform laws where the offences
are mostly punishable with less than three years’ imprisonment and therefore non-cognizable, there is practically no enforcement as the
police are not supposed to take any initiative in such cases. If therefore such offences are expressly made cognizable with a view to have
better implementation of such laws, the police automatically get wide powers to make arrests without warrant. Giving of such wide powers
to the police is often considered undesirable because of the apprehension of too much police-interference in the sensitive social reform
areas. Therefore the dilemma caused by the use of the same classification for two divergent purposes continues to haunt the legislative
policy-makers. In this context, it is worth taking note of an innovation apparently Intended to overcome this dilemma by making certain
non- cognizable offences as cognizable, only for the purposes of investigation and prevention of such offences but without giving the police
the power to arrest without a warrant. Certain amendments have been made in the Child Marriage Restraint Act, 1929 by the Child Marriage
Restraint (Amendment) Act, 1978. This Amending Act provided for the Insertion of a new section, VIZ. Section 7 in the Parent Act. The
new section is as follows:

7. Offences to be cognizable for certain purposes.—rhe Criminal Procedure

Code, 1973 (2. of 1974), shall apply to offences under this Act as If they were

cognizable offences—

((1) for the purpose of investigation of such offences; and

12. See, ds. (c) and {/} of S. 24 See SUPra, para. 4.3.

13.  So far as investigation is concerned See, Ss.

155(2.}, 156(1), 157 and Ss. 2.3 and 29, Police
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(/?) for the purposes of matters other than (i) matters referred to in
Section 42 of that Code, and {ii) the arrest of a person without a warrant or
without an order of a Magistrate,

This innovation though somewhat clumsy in its form might stimulate in the future better
formulations for functionally more suitable classifications of offences.

It seems that now the trend is to make serious offences cognizable irrespective of the
punishments carried by them. For example, in Criminal Law (Amendment) Act, 2013, except the
newly created offence under Section 166-B (non-treatment of victim by hospital) all other
offences such as rape, stalking voyeurism, trafficking, hurt by acid etc. etc. have been made
cognizable.

The offences of sexual intercourse by husband upon his wife during separation, under
Section 376-B and sexual intercourse by a person in authority under Section 376-C have been

shown in column 4 of Schedule I as follows:

Offence
37*

Cognizable {only on the complaint of
37°¢

the victim) Cognizable

This is one more instance of the innovations in the traditional categorisation of offences into
cognizable and non-cognizable offences. The offence under Section 376-B here has been made
cognizable only on the complaint of the wife. Thus it lacks in this respect the essential attribute
of a cognizable offence.

There is yet another instance where the traditional rigid categorisation of offences into
cognizable and non-cognizable has been modified in a pragmatic manner to subserve the needs
of the particular situation.

The offence under Section 498-A created by the Criminal Law {2nd Amendment) Act, 1983 has
specifically been made cognizable only if the information is given to the police officer by the
persons mentioned in Section 198-A. Thus the offence under Section 498-A is placed in between

the two categories of cognizable and non-cognizable offences,™"

Duty of public to give information of certain offences 4.6
Generally speaking, it should be the duty of every citizen to report to the authorities any crime which he
knows to have been committed. This would considerably facilitate the detection of crime and enable the

authorities to

14. see, State of Orissa v. Sharat Chandra Sahu, {1996) 6 SCC 435: 1996 SCC (Cri) 1387: AIR 1997 SC : T.C. Prasad v. Circle
Inspector of Police, 1998 Cri Lj 3900 (Ker) treating the offence under S. 498-A IPC cognizable. Though at first the complaint came to be
submitted to the Magistrate, the Magistrates referred it to the police under S. 156(3) as if it was a cognizable offence. This was approved by the
Kerala High Court.
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Public to give
information of certain
offences

combat crime more effectively. However, it is obviously neither necessary nor advisable to insist
on such a duty in case of very minor offences. It is not, at the same time, quite easy to suggest
precisely in respect of what offences such a duty should be imposed. The scope of such duty in

relation to the number and nature of offences has varied from time to time.”'®

Section 39 of the
Code provides:
39. (x) Every person, aware of the commission of, or of the intention of any other person to commit,
any offence punishable under any of the following sections of the Indian Penal Code {45 of i860),
namely:—
(/) Sections 121 to 126, both inclusive, and Section 130 {that is to say,
offences against the State specified in Chapter VI of the said Code);
(n) Sections 143, 144,145,147 and 148 {that is to say, offences against the public
tranquillity specified in Chapter VIII of the said Code);
{Hi) Sections 161 to 165-A, both inclusive {that is to say, offences relating to illegal
gratification);
(tv) Sections 272 to 278, both inclusive (that is to say, offences relating to
adulteration of food and drugs, etc.);
(v) Sections 302, 303 and 304 {that is to say, offences affecting life); Sections 364-A
(that is to say, offence relating to kidnapping for ransom, etc.};]
Section 382 (that is to say, offence of theft after preparation made for causing death, hurt or restraint
in order to the committing of the theft);
ivii) Sections 392 to 399, both inclusive, and Section 402 (that is to say, offences of
robbery and dacoity};
{viii) Section 409 (that is to say, offence relating to criminal breach of trust by public
servant, etc.);
(ix) Sections 431 to 439, both inclusive (that is to say, offences of mischief against
property);
Sections 449 and 450 {that is to say, offence of house-trespass);
(xi) Sections 456 to 460, both inclusive (that is to say, offences of lurking
house-trespass); and
(xii) Sections 4S9-A to 489-E, both inclusive (that is to say, of fences relating to
currency notes and bank notes);
shall, in the absence of any reasonable excuse, the burden of proving which excuse shall lie upon the
person so aware, forthwith give information to the nearest Magistrate or police officer of such
commission or intention.
(2) For the purposes of this section, the term “offence” includes any act committed at any place
out of India which would constitute an offence if committed in India.
In this section the duty to inform is not confined in relation to the specific offences committed in
India. Sub-section (2) makes it clear that the duty extends to even in respect of acts committed

outside India, provided such

15.  This will be seen from the relevant provisions of the Criminal Procedure Codes of 1861, 1872, 1882,

1898 and the present one
16.  Tns. by Act 42 of ¥993, S. 3.
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acts if committed in India would constitute such offences. This might be particularly helpful as a precautionary measure in keeping close
watch on persons indulging in criminal activities in the neighbouring countries.

Though the section is very wide in its import, the courts have put reasonable restrictions on its application. The section requires
€Very person to give information to the police etc. However, the words “every person” can not be taken to include a person committing
or intending to commit an offence.” When the police have already secured information about the offence, the section is not to be invoked
against any person who omits to give information thereafter.'” ®

A person is exempted from the duty to inform if he has reasonable excuse for not giving information. However, the burden of proving
the existence of such excuse is on the person claiming such exemption. This Is justifiable as ordinarily he alone will be aware of the
existence of an excuse.

Intentional omission to give information under this section is punishable under Sections 176 and 202 IPC.

In case of non-cognizable offences, the police are not expected to Investigate without the order of a Judicial Magistrate, and yet this
section requires the giving of information to the police in respect of non-cognizable offences punishable under Sections 272 to 276, 278
(l €. offences relating to adulteration of food and drugs etc.) and Section 434 (mischief by destroying or moving etc. a landmark). These
sections were added for the first time in this Code. It is not easy to understand the practical utility of the reporting requirement in respect of
such non-cognizable offences.

Despite the wide sweep of Section 39 and despite the penal sanctions provided by Sections 176 and 202 IPC, it is common experience

that neither the police nor the public attach adequate importance to the implementation of the section.®

Duty of village-officers and village-residents to make certain 4.7
reports

While Section 39 has created a duty on the part of the public generally to give information to the police regarding certain offences, Section
40 casts in addition a duty on village-officers and village-residents to report certain matters to the police or Magistrates. This is necessary

because most of the villages are not within easy reach of the police station having

7. Malladea Nathv. Emperor, AIR 1941 Pat 550, 55S.

18. Pandya Nayak, e, ILR (1883) 7 Mad 436. The case was actually under S. 40 read with S. 176 IPC; Empress
v. Sashi Bhusan, ILR (1879) 4 Cai 623; Queen Empress v. Copal Singh, ILR (893} 20 Cai 36;
Bhagwantrao v.

1p. See, obse rvations of Anant Singh J. in Ram Balak Singh v. State, AIR 1964 Pat 6Z, 65. But see,
Bhagwan Swamp v. State Of Rajasthan, (1991) 4 SCO 514: 1992 SCC (Cri) 27: 1991 Cri L] 3123 wherein

the accused was
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Duty of officers
employed in
connection with the
affairs of a milage to
make certain report

jurisdiction over the villages. The proper implementation of Section 40 would enable the police to take prompt action for the prevention,

detection and investigation of crime in far-flung village areas. Section 40 of the Code provides as follows:

40. (1) Every officer employed in connection with the affairs of a village and every person

residing in a village shall forthwith communicate to the nearest Magistrate or to the officer

in charge of the nearest police station, whichever is nearer, any information which he may

possess respecting—

(a) the permanent or temporary residence of any notorious receiver or

vendor of stolen property in or near such village;

{,b} the resort to any place within, or the passage through, such village of any person

whom he knows, or reasonably suspects, to be a thug, robber, escaped convict or
proclaimed offender;

(c) the commission of, or intention to commit, in or near such village any non-bailable

offence or any offence punishable under Sections 143, Section 144, Section 145,
Section 147, or Section 148 of the Indian Penal Code (45 of i860};

{d} the occurrence in or near such village of any sudden or unnatural death

or of any death under suspicious circumstances or the discovery in or near such
village of any corpse or part of a corpse, in circumstances which lead to a reasonable
suspicion that such a death has occurred or the disappearance from such village of
any person in circumstances which lead to a reasonable suspicion that a
non-bailable offence has been committed in respect of such person;

the commission of, or intention to commit, at any place out of India near such
village any act which, if committed in India, would be an offence punishable under
any of the following sections of the Indian Penal Code (45 of i860), namely, 231 to
238 (both inclusive), 302, 304, 382, 392 to 399 (both inclusive), 402, 435, 436, 449,
450, 457 to 460 (both inclusive), 489-A, 489-B, 489-C and 489-D;

any matter likely to affect the maintenance of order or the prevention of crime or
the safety of person or property respecting which the District Magistrate, by general
or special order made with the previous sanction of the State Government, has
directed him to communicate information.

(2) In this section,—

(f) “village” includes village-lands;

(ii) the expression “proclaimed offender” includes any person proclaimed as an
offender by any Court or authority in any territory in India to which this Code
does not extend, in respect of any act which if committed in the territories to
which this Code extends, would be an offence punishable under any of the
following sections of the Indian Penal Code (45 of i860), namely, 302, 304, 382,
392 to 399 (both inclusive), 402, 435, 436, 449, 450 and 457 to 460 (both
inclusive);

(iii) the words “officer employed in connection with the affairs of the village”
means a member of the panchayat of the village and
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to perform any function connected with the administration of the village.
A “proclaimed offender” referred to in clause (b) of sub-section (i) means a person alleged to be
absconding in respect of whom a proclamation under Section 82 has been published by a court
with a view to secure his appearance.
The discussion regarding Section 39 above is also applicable mutatis mutandis in case of
Section 40, and the intentional omission to give information as required by Section 4o has also

been made punishable under Sections 176 and 202 IPC.

Public to assist Magistrate and police 4.8
While Sections 39 and 40 require private citizens to give information to the police etc. of their
own, Section 37 requires every private citizen to give reasonable assistance to the magistrates
and police under certain circumstances if such assistance is demanded by a Magistrate or police.
Section 37 is as follows:
37. Every person is bound to assist a Magistrate or police officer reasonably Public when to assist demanding his aid—
Magistrate and
Police
{a) in the taking or preventing the escape of any other person whom such Magistrate or
police officer is authorised to arrest; or {b) in the prevention or suppression of a breach
of the peace; or (c) in the prevention of any injury attempted to be committed to any
railway, canal, telegraph or public property.
The words “reasonably demanding” are important. What is a reasonable demand is a question of
fact depending upon the circumstances of each case.
It has been held that the police have got no general power of calling upon the members of the
public to join them in arresting a number of unknown persons whose whereabouts were not
known.* The assistance contemplated by the section is the personal assistance of the person of
whom it is demanded; and it must be only of the kind specified in the section.

Intentional omission to assist in accordance with the provisions of Section 37 is punishable under Section 187 IPC.

20. Emperor v.Joti Prasad, ILR (192.0) 42. All 314.
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Chapter 5

Pre-trial Procedure: Steps to Ensure

Accused's Presence at the Trial

Importance of procuring accused’s presence at trial 5.1
Fair trial requires that the trial proceedings are conducted in the presence of the accused and that he is given a fair chance to defend himself.
Further, in case the accused is found guilty at the conclusion of the trial, he must be available in person to receive the sentence passed on him.
The presence of the accused at the trial can well be ensured by simply arresting and detaining him during trial. However, this course,
though apparently simple and expedient, should not be resorted to in every case.
It may be stated as a broad principle that the liberty of a person should not be taken away without just cause. If the presence of the accused at
the trial cannot be procured except by arrest and detention, the accused should by ail means be arrested and detained pending his trial;
however, if his presence can be reasonably ensured otherwise than by his arrest and detention, the law ought not to deprive him of his liberty.
Moreover, the detention of the accused prior to or pending trial is likely to cause direct or indirect obstructions in the preparation of his defence
and would not therefore be quite conducive to a fair trial. Consequently, the provisions regarding the issue of a summons, or of a warrant of
arrest, and the provisions relating to arrest without warrant (or for that matter even provisions regarding release of the arrested accused on bail}

are all aimed at ensuring the presence of the accused at his trial without unreasonably depriving him of his liberty.
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Issue of process

5.2 How to procure the presence of the accused at the trial

The Code contemplates mainly of two methods of procuring the attendance of the accused at his trial, I.e. either by issuing a summons to
him, or by his arrest and detention. Broadly speaking, whether one method is to be preferred to the other in a given case is essentially a
decision to be taken by a judicial Officer. The judicial discretion in this matter is however guided, and to an extent controlled, by the
provisions of the Code.

The Code classifies all criminal cases into summons cases and warrant cases. A “warrant case” means a case relating to an offence
punishable with death, imprisonment for life or imprisonment for a term exceeding two years;" and a “summons case” means a case relating to
an offence, and not being a warrant case.? Obviously the basis of the classification is the seriousness of the offence to which the case relates.
A warrant case relates to a serious offence while a summons case relates to a comparatively less serious crime. Therefore the trial-procedure
prescribed for a warrant case is much more elaborate than that provided for summons case.®

The same classification based on the seriousness of the crime has been used to make the initial decision as to whether the accused is to be
summoned to attend his trial or whether he is to be arrested and detained for the trial. In a summons case, the consequences of the trial being
less serious to the accused than those in a warrant case, it is relatively less probable that he would abscond and disobey the summons issued to
him to attend his trial. This is particularly so as the intentional omission to attend the court in obedience to a summons has been made an
offence punishable under Section 174, Penal Code, i860 (IPC) with six months’ imprisonment. On the other hand, if the offence with which
the accused is charged is punishable with severe punishment (as in a warrant case) the risk of the accused not obeying the summons and of
absconding is greater. The Code therefore gives the general direction that in a summons case a summons is to be issued to the accused in the
first instance and in a warrant case a warrant of arrest is normally to be issued for the arrest of the accused. The Code, however, gives
discretion to the Judicial Officer to depart from this general rule if the circumstances $0 demand in a particular case. The relevant provisions
in this connection are contained in Section 204 and Section 87 which are as follows:

204. (1) If in the opinion of a Magistrate taking cognizance of an offence there

is sufficient ground for proceeding, and the case appears to be—

(a) asummons case, he shall issue his summons for the attendance of the accused, or
(b) awarrant case, he may issue a warrant, or, if he thinks fit, a summons, for causing
the accused to be brought or to appear at a cerrain time

1. Ci (x)of S. 2.
2. Ci IW) of S. 2.

3. See, the provisions of Chaps. XIX and XX, and Ss. 274, 275 and 275 of the
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before such Magistrate or (if he has no jurisdiction himself) some
other
Magistrate having jurisdiction.

(5) Nothing in this section shall be deemed to affect the provisions of
Section 87.
87. A Court may, in any case in which it is empowered by this Code to issue a
summons for the appearance of any person, issue, after recording its reasons
in writing, a warrant for his arrest—
(1a) if, either before the issue of such summons, or after the issue of the
same but before the time fixed for his appearance, the Court sees rea-
son to believe that he has absconded or will not obey the summons; or
{<b) if at such time he fails to appear and the summons is proved to have
been duly served in time to admit of his appearing in accordance there-
with and no reasonable excuse is offered for such failure.
1t will be seen from Section 204(1) that while in a summons case the
Magistrate concerned shall issue a summons, in a warrant case he Iay
issue a warrant OT" (if he thinks fit) a summons. This is further indicated
by Section 87 which, while empowering a court to issue a warrant in lieu
of, or in addition to summons in certain circumstances, requires the court
to record reasons for doing so.
Questions may arise as to whether failure to record reasons would viti-
ate the warrant and make the consequent arrest illegal.*® Even if one takes
the view that the provision in Section 87 for recording reasons is only
directory and not mandatory, the object of this requirement is quite obvi-
ous. It is “to draw attention to the consideration that a warrant ought not
to be issued where a summons can serve the purpose, and that care should
be exercised by the court to satisfy itself that upon the materials before it,

it was necessary to issue a warrant”.

Summons to the accused and its service

((1) Meaning andform ,—A summons in case of an accused person is an authoritative call to the accused person to

appear in court to answer to a charge of an offence. The manner in which a summons is to be prepared is described in Section 61, which is as

follows:

61. Every summons issued by a Court under this Code shall be in writing, in duplicate,
signed by the presiding officer of such Court or by such other officer as the High Court may,

from time to time, by rule direct, and shall bear the seal of the Court. *°

4. Kurutkan, re, ILR {1915) 58 Mad 1088; Ind

5. 37th Repo rt p . 3, para. 237.

Issue of warrant in lieu of;

or in addition to, summons

5.3

Form of summons
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The prescribed form—Form i of the Second Schedule—in which a sum-
mons to an accused person is ordinarily issued is as given below:
FORM NO. 1

[See, Section 61]
sUMMONS TO AN ACCUSED PERSON

To finame of accused) of {address).
Whereas your attendance is necessary to answer to a charge of (state
shortly the offence charged), you are hereby required to appear in person

(or by pleader, as the case may be) before the {Magistrate) of , on
the day of . Herein fail not.

Dated, this day of , ZO .

{Seal of the Court) (Signature)

The above form indicates that the court issuing the summons may per-
mit the accused to appear by his lawyer. This is in accordance with
Section 205(1) which says:
205. (r) Whenever a Magistrate issues a summons, he may, if he sees reason
so to do, dispense with the personal attendance of the accused and permit
Magistrate may dispense with him
personal attendance of accused to appear by his pleader. ...
The summons issued to the accused should contain adequate particulars
of the offence charged i.e. the day and time when, and the place where
the alleged offence was committed. If these details are not given in the
summons it can be disregarded; and if any further proceedings are taken
thereon, and are objected to by the accused, such proceedings would be
considered as invalid/
(b) Mode of service.—Sections 62 to 67 provide for different modes of
effecting the service of the summons in diverse situations and conditions.
Those sections are as follows:
62. (1) Every summons shall be served by a police officer, or subject to such
rules as the State Government may make in this behalf, by an officer of the
Summons how served Court issuing it or other put.)lic ser\fant.

{2) The summons shall, if practicable, be served personally on the person
summoned, by delivering or tendering to him one of the duplicates of the
summons.

(3) Every person on whom a summons is so served shall, if so required by
the serving officer, sign a receipt therefor on the back of the other duplicate.
63. Service of a summons on a corporation may be effected by serving it on

the

secretary, local manager or other principal officer of the corporation, or by
Service of summons on letter sent by registered post, addressed to the chief officer of the corporation
corporate bodies and in India, in which case the service shall be deemed to have been effected when
societies 1oL 11 e le r 6°
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Explanation.—In this section, “corporation” means an Incorporated company or other
body corporate and includes a society registered under the Societies Registration Act, i860
(2.1 0f i860).

The Branch Manager is a local manager and if he has been served, the service, shall be
deemed to have been effected on the company itself.”®
64. Where the person summoned cannot, by the exercise of due diligence, be
found, the summons may be served by leaving one of the duplicates for him with some Sendee  when  persons
adult male member of his family residing with him, and the person summoned cannot be found
with whom the summons is so left shall, if so required by the serving officer, sign a receipt
therefor on the back of the other duplicate.

Explanation.—A servant is not a member of the family within the meaning of this
section.

65. If service cannot by the exercise of due diligence be effected as provided in Sections

62, Section 63 or Section 64, the serving officer shall affix one .
Procedure when service
of the duplicates of the summons to some conspicuous part of the house or homestead in

cannot be effected as

which the person summoned ordinarily resides; and thereupon the Court, after making before, provided

such inquiries as it thinks fit, may either declare that the summons has been duly served or
order fresh service in such manner as it considers proper.
A strict construction of this section may mean that the second part of the section
cannot be applied unless the affixture mentioned in the first part is attempted or made.
According to the Kerala High Court such a restricted construction was not warranted.
In case of a person not “ordinarily residing” in India and actually working abroad,
service of summons under Section 62 or 64, or first part of Section 65 is not possible.
But by construing liberally the second part of Section 65 and exercising the very wide
discretion given by the words “order fresh service in such manner as it considers
proper”, the court could utilise that part of the section for service of summons in the
abovementioned contingency. In deciding as to what is the proper manner of service
under the second part of Section 65, the court is not fettered by the limitations found in
Section 62(1), and the court can seek assistance of public servants working in Indian
Embassies abroad in serving summons on a person actually working abroad.®
66. (1) Where the person summoned is in the active service of the Government,
the Court issuing the summons shall ordinarily send it in duplicate to the head
of the office in which such person is employed; and such head shall thereupon
cause the summons to be served in the manner provided by Section 62, and shall return it
to the Court under his signature with the endorsement required

Service on
Government servant

Service of  summons

outside local limits

7. Central Bank ofIndia v. DD/L 1981 Cri L] 1476 (Dei).
8. E. Chaihuv. P. Gopalan, 1981 Cri 1] 601 (Ker).
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duplicate to a Magistrate within whose local jurisdiction the person
sum-
moned resides, or is, to be there served.
{C) Proofofservice in particular Cases.—In cases where the summons
is served outside the jurisdiction of the court issuing the summons, or in
cases where the serving officer is not present at the hearing of the case,
a special procedure for proving the service of summons in such cases is
provided by Section 68 with a view to avoid delay that might be caused
in pursuing the normal mode of proving service of summons. Section 68
is as follows:
Proof of service in such 68. (x) When a summons issued by a Court is served outside its local juris-
cases and when serving diction, and in any case where the officer who has served a summons is not
officer not present present at the hearing of the case, an affidavit, purporting to be made before
a Magistrate, that such summons has been served, and a duplicate of the sum-
mons purporting to be endorsed (in the manner provided by Section 6z or
Section 64) by the person to whom it was delivered or tendered or with whom
it was left, shall be admissible in evidence, and the statements made therein
shall be deemed to be correct unless and until the contrary is proved.
(a) The affidavit mentioned in this section may be attached to the
duplicate
copy of the summons and returned to the Court.
Service of summons could be effected by Registered Post and in case of refusal to accept, an endorsement of the postal authorities that

the person did not accept it, should be taken as valid service.®

5.4 Arrest with or without a warrant
As mentioned earlier a Magistrate taking cognizance of an offence can issue a warrant for the arrest of the accused as provided by
Section 204 read with Section 87. Arrest probably is the most effective method of securing the attendance of the accused at his trial
though for other reasons it is not quite desirable to use it in each and every case.

Arrest may be necessary not only for the purpose of securing the attendance of the accused at the time of trial, but it may become necessary
as a preventive or precautionary measure in respect of a person intending to commit a cognizable offence, or a habitual offender or an
ex-convict, or a person found under suspicious circumstances. [;see, Ss. 151, 41(2) read with Ss. no, 41(1 ){h), 4i(i)(b), Al{l){ba) and
(d)] Arrest may sometimes become necessary for obtaining the correct name and address of a person committing a non-cognizable offence. [S.
42] A person obstructing a police officer in discharge of his duties is liable to be arrested to put a stop to such obstruction [S. 4i{i)(e)j. So also
a person escaping from lawful custody is liable to be arrested and re-taken in custody.

Arrest means apprehension of a person by legal authority resulting in deprivation of his liberty. The Code contemplates two types of

arrests:

9. K. Ramesh Ba'ou v. State of Karnat
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(a) arrest made in pursuance of a warrant issued by a Magistrate; and
(b) arrest made without such warrant but made in accordance with some legal provision
permitting such arrest.
A warrant of arrest is a written order issued and signed by a Magistrate and addressed to a
police officer or some other person specially named, and commanding him to arrest the body of
the accused person named in it.

The decision to issue or not to issue a warrant involves a balancing of social interests with
those of the individual accused. If the accused person is likely to abscond and disobey a
summons, social interests would demand that he be arrested and detained so that he can be
effectively put on his trial. On the other hand, the accused person would claim that he should
not be subjected to arrest and detention before his guilt is established in a fair trial. The Code
rightly assumes that these conflicting claims can be best settled if the decision regarding arrest
is made by a judge—the judge being a person known for his ability and impartiality.

In case of arrests without warrant the decision to make arrest is no doubt made by persons
other than magistrates and courts i.e. by police officers, private citizens, etc. These persons may
not have the judicious mind and detached outlook, and yet because of the exigencies of certain
situations the Code allows them to make the arrest-decisions themselves without obtaining
warrants of arrest from the Magistrates. In a case where a serious crime has been perpetrated by
a dangerous person and there is every chance of the person absconding unless immediately
arrested, it would be certainly unwise to insist on the arrest being made only after obtaining a
warrant from a Magistrate, Preventive action may sometimes be necessary in order to avert the
danger of sudden outbreak of crime, and immediate arrest of the trouble-maker may be an
important step in such preventive action.

Sometimes, the police officer may not arrest the main accused due to influence, even
though his co-accused might be arrested. The Delhi High Court in such a case opined that the
discretion of the investigating agency to arrest does not mean whim, fancy or wholly arbitrary
exercise of discretion.” Sometimes the police denies the arrest to enable him to keep the
accused in his custody for investigation. In such cases on complaint the Magistrate can make
inquiry and pass appropriate orders."

Though the Code allows a person to be arrested without warrant under certain
circumstances, it does not allow such arrested person to remain in custody for more than 24

hours from the time of arrest. Further detention

10. Binoy ]ﬂCOb v. CBI, 1993 Cri L] 12.93 (Del).

1
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5.5

Form of warrant of arrest

and duration

Power to direct security to
be taken

Warrants to whom directed

of the arrested persons shall be illegal unless permitted by a competent judicial Magistrate."
If the arrested person is prepared to give security for his attendance in court for his trial, he might
be released on bail under certain circumstances. These matters would be discussed in detail in the

succeeding paragraphs.

Form and contents of a warrant of arrest

A warrant of arrest is written authority given by a competent Magistrate for the arrest of a person.
The warrant of arrest must be in writing and must have been signed and sealed by a Magistrate or
court. It must clearly mention the name and other particulars of the person to be arrested and
must specify the offence with which he is charged. The warrant must necessarily show clearly the
person to whom the authority to arrest has been given. The warrant of arrest may also include a
direction that if the person arrested under the warrant executes a bond and gives security for his
attendance in court, he shall be released. A warrant with such direction is commonly called a
“bailable warrant of arrest”.

These matters have been provided by Sections 70 to 73 which are as follows:

jo.{1) Every warrant of arrest issued by a Court under this Code shall be in writing, signed by the
presiding officer of such Court and shall bear the seal of the Court.
(2.) Every such warrant shall remain in force until it is cancelled by the Court which
issued it, or until it is executed.
71. {1) Any Court issuing a warrant for the arrest of any person may in its discretion direct by
endorsement on the warrant that, if such person executes a bond with sufficient sureties for his
attendance before the Court at a specified time and thereafter until otherwise directed by the
Court, the officer to whom the warrant is directed shall take such security and shall release such
person from custody.
(2) The endorsement shall state—
{a) the number of sureties;
(b) the amount in which they and the person for whose arrest the warrant is issued, are
to be respectively bound;
(c) the time at which he is to attend before the Court.
(3) Whenever security is taken under this section, the officer to whom the warrant is
directed shall forward the bond to the Court.

72. {1} A warrant of arrest shall ordinarily be directed to one or more police officers; but the Court
issuing such a warrant may, if its immediate execution is necessary and no police officer is
immediately available, direct it to any other person or persons, and such person or persons shall
execute the same.
(2} When a warrant is directed to more officers or persons than one, it may be executed
by all, or by any one or more of them.

12. This is in fact a fundamental right guaranteed to all persons in India by Art. 22(2) of the

Constitution of India.
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73. (1) The Chief Judicial Magistrate or a Magistrate of the first class may Warrant may be
direct a warrant to any person within his local jurisdiction for the arrest of directed to any person
any escaped convict, proclaimed offender or of any person who is accused of
a non-bailahle offence and is evading arrest.
{2) Such person shall acknowledge in writing the receipt of the warrant,
and shall execute it if the person for whose arrest it was issued, is in, or enters
on, any land or other property under his charge.
(3) When the person against whom such warrant is issued is arrested, he
shall be made over with the warrant to the nearest police officer, who shall
cause him to be taken before a Magistrate having jurisdiction in the case,
unless security is taken under Section 71.
It is obvious from the above provisions that the Code does not contem-
plate the issue of a general warrant of arrest i.e. a warrant to arrest all
persons committing a particular offence or offences, and it would be ille-
gal to issue such a general warrant.
Under Section 73 it is possible for the investigating agency to procure
the presence of an accused evading arrest by way of a warrant issued
by a Magistrate and the Magistrate can require him to be available for
investigation.”
A warrant of arrest remains in force till it is executed, or cancelled
by the court issuing it. Accordingly it has been held that it would not be
invalid simply on the expiry of the date fixed by the court for the return
of the warrant."
A “bailable” warrant can be issued both in case of bailable and non-
bailable offences. If the non-baliable offence is only of a technical nature,
then in case of such an offence it would be appropriate to issue a “bailable
warrant”.®
A form of warrant of arrest has been prescribed in the Second Schedule

as Form No. z which reads as follows:

FORM NO. 2
[See, Section 70]
WARRANT OF ARREST
To (name and designation of the person or persons who is or are to execute
the warrant).
Whereas {name of accused) of (address} stands charged with the offence of
(state the offence), you are hereby directed to arrest the said ,and

to produce him before me. Herein fail not.

Dated, this day of , 20
{Seal of the Court) (Signature)

13.

14. Emperor v. Binda Ahir, (1928) 29 Cri L] 1007, 1008 (Pat).
15. Manila Sidda Sivamulu v. Emperor, (ou) 12 Cri j 430 {Mad).
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Warrant forwarded for
execution outside

jurisdiction

Warrant directed to
police officer for
execution outside

jurisdiction

5.6

[See, Section 71]
This warrant may be endorsed as follows:—
If the said shall give bail himself in the sum of rupees
with
one surety in the sum of rupees (or two sureties each in the sum of

rupees ) to attend before me on the day of and to continue so

Dated, this'' ' ' day of h_, 2.0’ 'd
{Seal of the Court) (Signature}

Mode of execution of a warrant of arrest

A warrant directed to any police officer can also be executed by any other police officer whose name is endorsed upon the warrant by the
officer to whom it is directed or endorsed. [S. 74] However, this rule will not control the special procedure provided by Sections 78 to 81 for
the execution of warrants outside the local jurisdiction of the court issuing the same. A warrant of arrest can be executed at any place in India.
[S. 77] When a warrant of arrest is to be executed outside the local jurisdiction of the court issuing it, the procedure laid down in Sections 78

to 81 shall be followed. These sections are as given below:

78. {1} When a warrant is to be executed outside the local jurisdiction of the Court issuing
it, such Court may, instead of directing the warrant to a police officer within its jurisdiction,
forward it by post or otherwise to any Executive Magistrate or District Superintendent of
Police or Commissioner of Police within the local limits of whose jurisdiction it is to be
executed; and the Executive Magistrate or District Superintendent or Commissioner shall
endorse his name thereon, and if practicable, cause it to be executed in the manner
hereinbefore provided.

(2.) The Court issuing a warrant under sub-section (1) shall forward, along with the

warrant, the substance of the information against the person to be arrested together with
such documents, if any, as may be sufficient to enable the Court acting under Section 81 to
decide whether bail should or should not be granted to the person.
79. (1) When a warrant directed to a police officer is to be executed beyond the local
jurisdiction of the Court issuing the same, he shall ordinarily take it for endorsement either
to an Executive Magistrate or to a police officer not below the rank of an officer in charge of a
police station, within the local limits of w'hose jurisdiction the warrant is to be executed.

(2) Such Magistrate or police officer shall endorse his name thereon and such
endorsement shall be sufficient authority to the police officer to whom the warrant is
directed to execute the same, and the local police shall, if so required, assist such officer in
executing such warrant.

(3} Whenever there is reason to believe that the delay occasioned by obtaining the
endorsement of the Magistrate or police officer within whose local jurisdiction the warrant is
to be executed will prevent such execution, the police- officer to whom it is directed may
execute the same without such endorsement in any place beyond the local jurisdiction of the

Court which
issued it
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So. When a warrant of arrest is executed outside the district in which it was issued, the Procedure of arrest of
person arrested shall, unless the Court which issued the warrant is within thirty kilometres person against whom
of the place of arrest or is nearer than the Executive Magistrate or District Superintendent warrant issued

of Police or Commissioner of Police within the local limits of whose jurisdiction the arrest
w-as made, or unless security is taken under Section 71, be taken before such Magistrate or
District Superintendent or Commissioner.

81. (1) The Executive Magistrate or District Superintendent of Police or Commissioner of
Police shall, if the person arrested appears to be the person intended by the Court which Procedure by
issued the warrant, direct his removal in custody to such Court:

Magistrate before

Provided that, if the offence is bailable, and such person is ready and willing to give bail
whom such person

to the satisfaction of such Magistrate, District Superintendent or Commissioner, or a ,...cod is brou ght
direction has been endorsed under Section 71 on the warrant and such person is ready and

willing to give the security required by such direction, the Magistrate, District

Superintendent or Commissioner shall take such bail or security, as the case may be, and

forward the bond, to the Court which issued the warrant:

Provided further that if the offence is a non-bailable one, it shall be lawful for the Chief
Judicial Magistrate (subject to the provisions of Section 437), or the Sessions Judge of the
district in which the arrest is made on consideration of the information and the documents
referred to in sub-section (z) of Section 78, to release such person on bail.

(z) Nothing in this section shall be deemed to prevent a police officer from taking
security under Section 71.

The Supreme Court has had an opportunity® to deal with a case in which an advocate came to be arrested though the warrant against him
was cancelled but he failed to produce documentary evidence of the cancellation of the warrant to the arresting authority. The Supreme
Court rejected his prayer for enhancement of compensation. But it ruled that merely because the warrant used the expressions like
“non-bailable” it cannot render the Owarrant bad in law. The court further suggested that the High Courts should ensure maintenance of

records by the subordinate courts. Instructions have been issued and a format of register has been suggested as follows:
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Aid to person, other
than police officer,
executing warrant

A question arose as to whether the second proviso to Section 8i envisages the grant of bail by the Chief Judicial Magistrate or the Court of
Sessions having jurisdiction over the place of arrest to a person arrested by the police without warrant.'” The Delhi High Court answered it in the
negative observing thus:

... it is obvious that in the context of Sections 78(2) and 81 the law has not chosen to give any such enabling power to grant bail to Courts other

than one having jurisdiction over the area of the commission of the offence.*®

5.7 Duty and right to assist in the execution of a warrant of arrest

As provided by Section 37, every person is bound to assist a police officer reasonably demanding his aid in arresting or preventing the escape of
any other person whom such police officer is authorised to arrest.'® Further Section 38 empowers a private citizen to assist a person other than a

police officer in the execution of a warrant directed to such a person. The section reads as follows:

38. When a warrant is directed to a person other than a police officer, any person may aid in the execution of such warrant, if the person to whom
the warrant is directed be near at hand and acting in the execution of the warrant.
The assistance given in accordance with Sections 37 and 38 being lawful, no civil or criminal proceeding could lie against the person rendering

such assistance.

Arrest without warrant

As maintained earlier, the exigencies of the circumstances may require a person to be arrested without warrant if such person is reasonably
suspected to have committed a serious (cognizable) offence. Even in case of a less serious crime (non-cognizable offence) immediate arrest
without warrant may become necessary to ascertain the name and address of the offender perpetrating the crime. It may also be necessary as a
preventive measure to make arrests without warrant for the forestalling of impending crimes, and for enabling the police to discharge their duties
effectively. Arrests without warrant can be made by police officers or even by private citizens in emergencies.

Wide powers have been conferred on the police for making arrests without warrant under circumstances mentioned in Sections 41 and 4a.

These sections read as follows:

17. Anm Kumar Singh v. State {NCT of Delhi), 1999 Cri Lj 4021 (Del).
18. Ibld, 4024.
19. Supra, para. 4.8.
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41* {1) Any police officer may without an order from a Magistrate and without When police may a warrant, arrest any
person_ arrest With<0uf

\{a) who commits, in the presence of a police officer, a cognizable offence;

{b) against whom a reasonable complaint has been made, or credible information has

been received, or a reasonable suspicion exists that he has committed a cognizable

offence punishable with imprisonment for a term which may be less than seven years or
which may extend to seven years whether with or without fine, if the following
conditions are satisfied, namely—
(i) the police officer has reason to believe on the basis of such complaint,
information, or suspicion that such person has committed the said offence;
{ii) the police office is satisfied that such arrest is necessary—
(a) to prevent such person from committing any further offence; or
(b) for proper investigation of the offence; or
{c) to prevent such person from causing the evidence of the offence to
disappear or tampering with such evidence in any manner; or
{d) to prevent such person from making any inducement, threat or promise to
any person acquainted with the facts of the case so as to dissuade him
from disclosing such facts to the Court or to the police officer; or
{e) as unless such person is arrested, his presence in the Court whenever
required cannot be ensured, and the police officer shall record while making such arrest,
his reasons in writing.

Provided that a police officer shall, in all cases where the arrest of a person is not
required under the provisions of this sub-section, record the reasons in writing for not
making the arrest.

(Eba) against whom credible information has been received that he has committed a
cognizable offence punishable with imprisonment for a term which may extend to
more than seven years wdiether with or without fine or with death sentence and
the police officer has reason to believe on the basis of that information that such
person has committed the said offence;]*

{c) who has been proclaimed as an offender either under this Code or by order of the
State Government; or

(d) in whose possession anything is found which may reasonably be suspected to be

stolen property and who may reasonably be suspected of having committed an offence

with reference to such thing; or (<?) who obstructs a police officer while in the
execution of his duty, or who has escaped, or attempts to escape, from lawful custody; or
if) who is reasonably suspected "of being a deserter from any of the Armed Forces of the

Union; or

20.



https://t.me/LawCollegeNotes_Stuffs

56 Chapter 5 Pre-trial Procedure: Steps to Ensure Accused’s Presence at the Trial

(g) who has been concerned in, or against whom a reasonable complaint
has been made, or credible information has been received, or a rea-
sonable suspicion exists, of his having been concerned in, any act com-
mitted at any place out of India which, if committed in India, would
have been punishable as an offence, and for which he is, under any
law relating to extradition, or otherwise, liable to be apprehended or
detained in custody in India; or

(h) who being a released convict, commits a breach of any rule, made
under sub-section (5} of Section 356; or

(/} for whose arrest any requisition, whether written or oral, has been
received from another police officer, provided that the requisition
spec-
ifies the person to be arrested and the offence or other cause for which
the arrest is to be made and it appears therefrom that the person might
lawfully be arrested without a warrant by the officer who issued the
requisition,

*[(*) Subject to the provisions of Section 42, no person concerned in a non-

cognizable offence or against whom a complaint has been made or credible
information has been received or reasonable suspicion exists of his having so

concerned, shall be arrested except under a warrant or order of a Magistrate.]
Arrest on refusal to

give name and
residence

42. (1} When any person who, in the presence of a police officer, has commit-
ted or has been accused of committing a non-cognizable offence refuses, on
demand of such officer, to give his name and residence or gives a name or
resi-

dence which such officer has reason to believe to be false, he may be arrested
by such officer in order that his name or residence may be ascertained.

(z) When the true name and residence of such person have been ascer-
tained, he shall be released on his executing a bond, with or without sureties,
to appear before a Magistrate if so required:

Provided that, if such person is not resident in India, the bond shall be
secured by a surety or sureties resident in India.

{3} Should the true name and residence of such person not be ascertained
within twenty-four hours from the time of arrest or should he fail to execute
the bond, or, if so required, to furnish sufficient sureties, he shall forthwith be
forwarded to the nearest Magistrate having jurisdiction.

Clauses (a), (d) and (g) of Section 41(1) clearly show that the police have very wide powers of making arrests without
warrant in respect of cognizable offences. However, these powers are not without limitations.?* 2 The requirement of reasonability

and credibility would hopefully prevent the misuse of such powers. What is a reasonable complaint or sus-

21, Sub. by Act 5 0f 2009, S. 5{it) (w.e.f. i-ri-2010}.

22, See, discussions in ]oginder Kumar v. State Of V.P., {1994} 4 SCC 260: 1994 SCC (Cri)
u72; Nilabati Behera v. State of Orissa, (993) 2 SCC 746: 1993 SCC (Cri) 527; State of
M.P. v. Shyamsunder Trivedi, {1995} 4 SCC z62z: 1995 SCC (Cri) 715; D.K. Basu v.
State of W.B., (1997) 6 SCC 642: 1997 Cri Lj 3525. Also see, Poovan v. Sub-Inspector of
Police, 1993 Cri L] 2183 (Ker);
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circumstances in each case.? Personal feelings of the police officer or vague surmise would not be enough. The word “reasonable” brings in
the requirement of honest belief based on facts. The words “reasonable” and “credible” have reference to the mind of the police officer
receiving information, and such information must afford sufficient materials for the exercise of an independent judgment at the time of
making arrest.2* The police certainly have no power to arrest persons without warrant on the chance of something being thereafter proved
against such persons. When the legality of an arrest without warrant is challenged in court, the burden is on the police officer to satisfy the
court that he had reasonable grounds of suspicion.?® It may be noted that malicious and excessive exercise of the powers of arrest under these
sections would be punishable under Section 220 IPC.

The word “may” in Section 41(1} suggests that a police officer has discretion in making arrest without warrant. Question may arise as to
whether a police officer is entitled to obtain a warrant of arrest from a Magistrate under the circumstances mentioned in Section 41. The Code
makes no express provision in this connection. A Magistrate can issue a warrant of arrest only after taking cognizance of an offence.?®
However considering the import of Section 167 and Section 41 it might be inferred that a Magistrate might issue a warrant even before taking
cognizance of an offence but in the circumstances in which a police officer can arrest without warrant under Section 41.2” Further, a view has
been expressed that even if a police officer has been empowered by Section 41 to arrest without warrant, this power is to be exercised in
circumstances where the obtaining of a warrant from a Magistrate would involve unnecessary delay defeating the arrest itself.?® This view, it
appears, has not yet been universally adopted by the courts.

The circumstances under which a police officer can effect arrest without warrant have mrw been elaborately spelt out in the amended
Section 41(1). The law certainly does not intend to give a licence to every policeman moving about on the road to search any person at his
sweet will merely upon some suspicion of his own which may have no reasonable foundation at all. The police officer acting on suspicion of

person in possession of implement for housebreaking should have at least definite information

23.  See, observations in Kajal Dey v. State of Assam, 1989 Cri L

24. Subodh Chandra Roy .

Emperor, ILR (192.5) 52 Cal 319;

K.V. Mohammed v. c
25.  Emperorv. Vimlabai Deshpande. (1946) 47 Cri Lj 831: AIR 1946
26. See Supra. S. 204, para. 5.2.
27. L. Ram Narain Singh v. A. Sen, AR 1958 All 758.
28. Bir Bhadra Pratap Singh v. District Magistrate,
Azamgarh,
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that he is in possession of an implement of housebreaking before putting that person under arrest,?

Clause (/) of Section 41(1} has been designed to facilitate the arrest of a person at a distance. A police officer may by sending a
requisition to another police officer can get wanted person arrested by such other police officer. Such requisition can be made in writing or
even through telephone or wireless. The clause, however, requires that the requisition must specify the person to be arrested and the offence or
other cause for which the arrest is to be made. The police officer receiving such requisition can arrest such person without warrant only if it
appears to him from the requisition that the person might lawfully be arrested without warrant by the officer sending the requisition.

It is pertinent to note that the exhaustive list of circumstances spelt out in Section 41(1) as amended makes it effective in preventing
illegal arrests by police officers. The new proviso makes it obligatory for the police officer to adduce reasons if he decides not to arrest a
person covered under this provision.

Though Section 41(2.) has been amended making no mention of persons covered under Sections 109 and no of the Code, it appears that
this does not adversely affect the power of the police officer to effect arrest of such persons inasmuch as they are covered under the provisions
of Section 41(1).

Section 41-A stipulates that the police officer shall in all cases where he decides not to make the arrest, issue notice to the persons
complained against to appear before him to make necessary inquiries. If he does not cooperate the police officer may get him arrested after
obtaining orders of the Magistrate.

Sections 41-B to 41-D lay down the procedure for making arrest:

41-B. MEvery police officer while making an arrest shall—

[a] bear an accurate, visible and clear identification of his name which will facilitate
easy identification;
(b) prepare a memorandum of arrest which shall be—
(i) attested by at least one witness, who is a member of the family of the person
arrested or a respectable member of the locality wdiere the arrest is made;
{it} countersigned by the person arrested; and {c) inform the person arrested, unless
the memorandum is attested by a member of his family, that he has a right to have a
relative or a friend named by him to be informed of his arrest.]

3[4i-C. fi) The State Government shall establish a police control room— (a) in every district;

and (;b) at State level.

Procedure of arrest and
duties of officer making
arrest

Control room at
districts

2. Emperor v. Abdul Hamim, AIR 1942 Ali 74, 76.
s0.  his. by Act 5 of 2009, S. 6 (w.e.f. 1-11-2010).

»  Ibid.
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(2.) The State Government shall cause to be displayed on the notice board kept outside
the control rooms at every district, the names and addresses of the persons arrested and
the name and designation of the police officers who made the arrests.

(3) The control room at the Police Headquarters at the State level shall collect from time
to time, details about the persons arrested, nature of the offence with which they are charged
and maintain a database for the information of the general public.]

#41-D. 3 [When any person is arrested and interrogated by the police, he shall
he entitled to meet an advocate of his choice during interrogation, though not
throughout interrogation.]

Right of arrested
The Supreme Court has had occasion to lay down the following guidelines for the person to meet an
police while arresting a judicial officer: advocate of his choice
{ a ) A judicial officer should be arrested for any offence under intimation to District judge or during interrogation

the High Court.

(b) In case of necessity for immediate arrest only a technical or formal arrest may be effected.

{C) The fact of such arrest should be immediately communicated to the District and
Sessions Judge of the district concerned and the Chief Justice of the High Court.

{ d ) The judicial officer so arrested shall not be taken to a police station, without the prior
order or directions of the District and Sessions Judge of the concerned district, if
available.

{ e } Immediate facilities shall be provided to the judicial officer for communication with his
family members, legal advisers and judicial officers, including the District and Sessions
Judge.

{f) No statement of a judicial officer who is under arrest be recorded nor any
panchna ma be drawn up nor any medical tests be conducted except in the presence
of the Legal Adviser of the judicial officer concerned or another judicial officer of equal
or higher rank, if available.

( g ) Ordinarily there should be no handcuffing of a judicial officer.

These guidelines are not exhaustive.® The Apex Court has added that if the arrest and
handcuffing are found to be unjustified the police officer would be guilty of misconduct and
personally liable for compensation or damages as may be summarily determined by the High
Court.

The Supreme Court has also dealt with the issue of arrest of women between dusk and dawn.

Modifying the Bombay High Court’s order that no “female person to be arrested without the

presence of a lady constable

3. Ibid.
33.  Delhi Judicial Service Assn. V. State of Gujarat, (1991} 4 SCC 406: 1991 Cri Lj 3086. See also, the instructions issued by the
Supreme Court in D.K. Basu v. State OfWB., (1997) S CC 642:1997 Cri L] 3525 discussed SUpra.
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5.9

and in no case in the night”, the court held that all efforts should be made to keep a lady
constable present but strict compliance can cause practical difficulties to investigating agencies
and create room for evading the process of law by unscrupulous accused. Therefore, the court
ruled that while arresting a female person, all efforts should be made to keep a lady constable,
but in the circumstances where the arresting officers are reasonably satisfied that such presence
of a lady constable is not available or possible and the delay in arresting caused by securing the
presence of a lady constable would impede the course of investigation, such officer for reasons to
be recorded, be permitted to arrest a female person at any time of the day or night depending on
the circumstances of the case even without the presence of a lady constable.* This position has
now been incorporated in Section 46(4) under which in exceptional circumstances the woman
police is required to obtain prior permission of judicial Magistrate of first class within whose
jurisdiction the offence is committed/arrest is made.”

Section 42 is clear in itself. If a person commits a non-cognizable offence in the presence of a
police officer and refuses to give his name and address when demanded by such officer, he can
be arrested by such officer in order to ascertain his name and residence. However, if his name
and address w'ere previously known to the police officer, he cannot be arrested and detained

under this section.>

Arrest by a private person without a warrant

It is in the general interest of the society that a person committing a very serious offence should
be immediately arrested and expeditiously dealt with according to law. The powers of the police
to arrest without warrant are to an extent helpful for his purpose but they may not in themselves
prove adequate in all situations. When a serious offence has been committed in the presence of
several private citizens and no police officer is anywhere near the scene of the offence, it would
be totally unreasonable to tell the private citizens witnessing the crime that they cannot arrest
the offender without first obtaining a warrant from a Magistrate or that they should do nothing
except to inform the police and Magistrate and to wait for the police to take steps for arresting
the culprit. The Code, therefore, empowers a private citizen to make arrest without warrant

under certain situations. Section 43 provides:

34. State of
Maharashtra v.
Christian
Community

Welfare Council of
India, {2003) S SCC 546:

35. Ins. by S. 6, Co de of
Criminal Procedure

36. See, Gopal hlaidu v.
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43. (1) Any private person may arrest or cause to be arrested any person who in his Arrest by private person
presence commits a non-bailable and cognizable offence, or any proclaimed offender, and, and procedure on such
without unnecessary delay, shall make over or cause to be made over any person so arrested —arrest
to a police officer, or, in the absence of a police officer, take such person or cause him to be
taken in custody to the nearest police station.
(2) If there is reason to believe that such person comes under the provisions of Section
41, a police officer shall re-arrest him.
(3) Ifthere is a reason to believe that he has committed a non-cognizable offence, and
he refuses on the demand of a police officer to give his name and residence, or gives a name
or residence w'hich such officer has reason to believe to be false, he shall be dealt with
under the provisions of Section 42; but if there is no sufficient reason to believe that he has
committed any offence, he shall be at once released.
The power of arrest without warrant given by this section can be exercised only in respect of an
offence which is both non-bailable and cognizable. What is a cognizable offence has been
already discussed earlier.”” The expressions “bailable offence” and “non-bailable offence” have
been defined in clause ( a ) of Section 2 which is as follows:
2. (a) “bailable offence” means an offence which is shown as bailable in the First Schedule,
or which is made bailable by any other law for the time being in force; and “non-bailable
offence” means any other offence; ...
From this definition and from the provisions of First Schedule it would be clear that broadly
speaking non-bailable offences are serious offences. Definitions
While Section 42 allows a police officer to arrest without warrant a person committing or
accused of committing a non-cognizable offence in his presence, this section allows a private
citizen to arrest without warrant, only and only if a non-bailable and cognizable offence has
been committed in his presence. The right of arrest under Section 43 accrues to a private
citizen on the basis of his own personal knowledge derived from the use of his own eyes in
seeing a non-bailable and cognizable offence being committed.® Where a private citizen seeing
a person fleeing with a knife in hand being pursued by many persons shouting for his
apprehension, attempts to arrest the fleeing person, the arrest is without any right
contemplated by Section 43.*° The right of arrest under this section must be exercised
simultaneously with the commission of the offence.*
If the private citizen making arrest under this section fails to follow the after-arrest
procedure as prescribed in the section, he can be prosecuted for the offence of wrongful

confinement under Section 342 IPC.*

37. Supra, para. 4.3; see, S. z{c).
38. Abdul Habib V. State, 1974 Cri Lj 248
(All); see also, Kartar Singhv. State,
39. Ibid; see also, Abdul Azizv. Emperor, AIR 1933 Pat 508.
40. Kolavennu Venkayya, re, 1956 Cri L] 970: AIR 1956 AP 156.
41. See, observations in Supt. & Remembrancer of Legal Affairs v. Bagirath Mahto, AIR
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5.10

Arrest by Magistrate

511

If an arrest under this section is made for an offence which is in fact not “cognizable
and non-bailable” but because of a bona fide mistake believed to be so by the person
making arrest, he would be protected by Section 751 IPC (Mistake as defence).”
Sub-section (3} appears to have contemplated the cases of such type of mistakes on the

part of private persons making arrests under the section.

Arrest by Magistrate

As the magistrates are relatively responsible executive and judicial officers with

detached outlook, they have been given wider powers of arrest:

1} If any offence, irrespective of its nature and seriousness, is committed in the

presence of any Executive or judicial Magistrate, such Magistrate can himself or with

the help of others arrest the person committing the offence; 2) even if no such offence

is committed in the presence of such Magistrate, but if the Magistrate is competent to

issue a warrant for the arrest of any person, and the person is present before him, he

can arrest such person. These powers have been given by Section 44 which is as

follows:
44. (1) When any offence is committed in the presence of a Magistrate, whether Executive
or Judicial, within his local jurisdiction, he may himself arrest or order any person to arrest
the offender, and may thereupon, subject to the provisions herein contained as to bail,
commit the offender to custody.

(2) Any Magistrate, whether Executive or judicial, may at any time arrest or direct the
arrest, in his presence, within his local jurisdiction, of any person for whose arrest he is
competent at the time and in the circumstances to issue a warrant.

If a person arrested by a Magistrate under the above section is detained beyond 24
hours and is not produced before anot her Magistrate for obtaining an order of
remand to custody under Section 167(1), his detention would be illegal.”®
Considering the general principle embodied in Section 479 that a judge or Magistrate
personally interested in a case should not try it, a Magistrate arresting a person under Section

44(1) should not try the case himself.

Partial exclusion of armed forces from the operation of
above rules

When a member of the armed forces of the Union or State is deputed for the
protection of public property in a State or for other such purposes, it may happen that
one or more persons may do or attempt to do something in regard to which such

member may be called upon to take action

Cal 6to, 614-15.
42. See, observations in Anant Prasad Rayv. Emperor, (1926) 27 Cri Lj 1578, 1j80-81 (Pat).
43. Stvami Haribaranand Saraswati V. Jailor 1/C Distt. Jail, Bernards, AIR 1954 All 601,
604—o05.
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in good faith. Such action may expose him to the possibility of being arrested and
prosecuted by the police. To meet such or similar situations, a qualified protection has
been given to such a member by Section 45 requiring the previous consent of the
Central Government or the State Government, as the case may be, for the arrest of any

such member.* Section 45 is as follows:

45. (1) Notwithstanding anything contained in Sections 41 to 44 (both inclu- Pyotection of sive), no member of

the Armed Forces of the Union shall be arrested for any-
thing done or purported to be done by him in the discharge of his official
duties except after obtaining the consent of the Central Government.

{2) The State Government may, by notification, direct that the provisions of
sub-section (1) shall apply to such class or category of the members of the Force charged
with the maintenance of public order or as may be specified therein, wherever they may
be serving, and thereupon the provisions of that sub-section shall apply as if for the
expression “Central Government” occurring therein, the expression “State Government”
were substituted.

It may be noted here that sub-sections (2) and (3) of Section 197 prohibit taking
cognizance of any offence alleged to have been committed by any member of the
armed forces while acting or purporting to act in the discharge of his official duty
except with the previous consent of the Central Government or the State Government

as the case may be.

Proclamation for person absconding
in cases where a summons for the appearance of the accused person is to be issued, but if the
court has reason to believe that the accused has absconded or will not obey the summons, or in
case where the accused person on whom the summons is duly served for appearance fails to
appear without offering any excuse for non-appearance, a warrant of arrest can be issued.” Now
in cases where a warrant of arrest has been issued against an accused person and there are
reasons to believe that the accused person has absconded or is concealing himself to avoid the
execution of the warrant, the court may publish a written proclamation requiring such person
to appear before it and may attach his property. If the accused person fails to appear before the
court as required by the proclamation the property- attached would be at the disposal of State
Government and could be sold.

This stringent provision would exert considerable pressure on the accused and would impel
him to appear before the court in order to avoid deprivation of his property. These matters have
been provided in detail by Sections 82 to 86. Section 82 which provides for the publication of

the proclamation for the absconding accused person, is as given below:

44. See, Notes on els. 485 and

45.  See supra, S.87, para. s.a.

MeMbes
of the Arped Forces

5.12



https://t.me/LawCollegeNotes_Stuffs

64 Chapter 5 Pre-trial Procedure: Steps to Ensure Accused’s Presence at the Trial

Proclamation for person
absconding

82. (i) If any Court has reason to believe (whether after taking evidence or not) that any
person against whom a warrant has been issued by it has absconded or is concealing himself
so that such warrant cannot be executed, such Court may publish a written proclamation
requiring him to appear at a specified place and at a specified time not less than thirty days
from the date of publishing such proclamation.

(2) The proclamation shall be published as follows:—

(i) (a) it shall be publicly read in some conspicuous place of the town

47.
48.

or village in which such person ordinarily resides;

(b) it shall be affixed to some conspicuous part of the house or homestead in
which such person ordinarily resides or to some conspicuous place of such
town or village;

{c) a copy thereof shall be affixed to some conspicuous part of the Court house;

(ii) the Court may also, if it thinks fit, direct a copy of the proclamation to be
published in a daily newspaper circulating in the place in which such person
ordinarily resides.

(3) A statement in writing by the Court issuing the proclamation to the effect that the
proclamation was duly published on a specified day, in the manner specified in clause (i) of
sub-section (2), shall be conclusive evidence that the requirements of this section have been
complied with, and that the proclamation was published on such day.

The terms of the above section are mandatory and imperative, and a proclamation cannot be

t.*° Therefore if there is no authority to issue a

issued without first issuing a warrant of arres!
warrant of arrest, the issuing of proclamation would be obviously illegal. Before issuing a
proclamation the court is to satisfy itself by examining the serving officer or in any other manner
that a warrant of arrest had already been issued and that the accused is absconding, concealing,
or evading the execution of the warrant.”” Also, he should consider exercising his powers for
dismissal under Section 203 before he invokes his powers under Section 82.** The word
“abscond” does not necessarily mean leaving a place. Its ordinary and etymological sense is to
“hide oneself. When in order to evade the process of law a person is hiding from (or even in) his
place of residence, he is said to “abscond”.**>* A person cannot said to abscond to evade the
execution of warrant when he had gone to a distant place before the issue of the warrant.*’ The
section must be strictly construed as the failure to obey the orders in this section has penal

consequences. The requirement

46. Bishundayalv. Emperor, AIR 1943 Pat 366. Also see, Devendra Singh Negi v.
State of U.P., 1994 Cri 1] 1783 (All).
Ibid.
See, discussions in Kailash Chaudhari v. State Of U.P., 1994 Cri
49. Kartarey v. State ofU.P., (1976} 1 SCC 172: 1975 SCC (Cri) 803, Sro: 1976 Cri 4] 13; see
also, K.T.M.S. Abdul Cader v. Union of
50. N.M.v.Vellayappa Chettiarv. Alagappa Cbettiar, AR 1942 Mad 289; see also,
M.S.R. Gundappa v. State of Karnataka, 1977
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as to time and place is mandatory,”>*>

and if the period fixed is less than 30
days the subsequent proceedings will be invalid.”*

As part of the efforts to arm the courts to help investigations with-
out the possibility of human rights violations, the Code of Criminal
Procedure (Amendment) Act, 2.005 " empowers the court to declare a
person proclaimed offender if he is accused of some serious offences and
fails to appear in response to its proclamation under sub-section (4) of
Section 82,. A new Section 174-A making the non-appearance an offence

has also been incorporated in the IPC.”

Attachment of property of person absconding

The property of the person against whom a proclamation is issued under 513

Section 82 can be attached (and later disposed of) in order to compel his

appearance in court. This has been provided by Section 83 as follows:
83. (1) The Court issuing a proclamation under Section 82 may, for reasons
to Attachment of property
be recorded in writing, at any time after the issue of the proclamation, order of person absconding

the attachment of any property, movable or immovable or both, belonging to
the proclaimed person:

Provided that where at the time of the issue of the proclamation the Court
is satisfied, by affidavit or otherwise, that the person in relation to whom the
proclamation is to be issued,—

(a) is about to dispose of the whole or any part of his property, or
(b) is about to remove the whole or any part of his property from the
local jurisdiction of the Court,
it may order the attachment simultaneously with the issue of the
proclamation.

(2) Such order shall authorise the attachment of any property belonging
to
such person within the district in which it is made; and it shall authorise the
attachment of any property belonging to such person without such district
when endorsed by the District Magistrate within whose district such property
is situate.

(3) If the property ordered to be attached is a debt or other movable
prop-
erty, the attachment under this section shall be made—

(a) by seizure; or

{b) by the appointment of a receiver; or

(e) by an order in writing prohibiting the delivery of such property to the
proclaimed person or to anyone on his behalf; or

5. Pal Singh Santa Singh v. State, AR 1955 Punj 18; Birad Dan v. Sta
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Government, be made through the Collector of the district in which the land is situate, and in all
other cases—
{a) by taking possession; or
(,b) by the appointment of a receiver; or
(c) by an order in writing prohibiting the payment of rent on delivery of property to
the proclaimed person or to any one on his behalf; or
(d) by all or any two of such methods, as the Court thinks fit,
(5} if the property ordered to be attached consists of livestock or is of a perishable
nature, the Court may, if it thinks it expedient, order immediate sale thereof, and in such
case the proceeds of the sale shall abide the order of the Court.
(6) The powers, duties and liabilities of a receiver appointed under this section shall be
the same as those of a receiver appointed under the Code of Civil Procedure, 1908 (5 of
1908).
The court issuing the proclamation can attach the property at any time and it is not necessary to
wait till the expiry of the time prescribed in the proclamation for appearance. It has been ruled by
the Allahabad High Court that unless 30 days have elapsed after the proclamation was issued
under Section 82 no attachment could be ordered under Section 83.>* The court, however, is
required to record reasons while issuing the order of attachment. If the conditions mentioned in
the proviso to sub-section (i) are present, the order of attachment can be passed simultaneously
with the order made for the publication of the proclamation.

If any person other than the proclaimed person is in any manner aggrieved by the order of

attachment, Section 84 provides:

Claims and objections to84.{1) If any claim is preferred to, or objection made to the attachment of, any property attached

attachment

under Section 83, within six months from the date of such attachment, by any person other than
the proclaimed person, on the ground that the claimant or objector has an interest in such
property, and that such interest is not liable to attachment under Section 83, the claim or
objection shall be inquired into, and may be allowed or disallowed in whole or in part:

Provided that any claim preferred or objection made within the period allowed by this
sub-section may, in the event of the death of the claimant or objector, be continued by his legal
representative.

{2} Claims or objections under sub-section (1} may be preferred or made in the Court by which
the order of attachment is issued, or, if the claim or objection is in respect of property attached
under an order endorsed under sub-section (2} of Section 83, in the Court of the Chief judicial
Magistrate of the district in which the attachment is made.

(3} Every such claim or objection shall be inquired into by the Court in which it is
preferred or made:

Provided that, if it is preferred or made in the Court of a Chief Judicial Magistrate, he
may make it over for disposal to any Magistrate subordinate to

s4. Devendra Singh Negi v. State ofU. P 1994 Cri 1] 1783 (All}.
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(4) Any person whose claim or objection has been disallowed in whole or in part by an
order under sub-section (1} may, within a period of one year from the date of such order,
institute a suit to establish the right which he claims in respect of the property in dispute;
but subject to the result of such suit, if any, the order shall be conclusive.

Release, sale and restoration of attached property 5.14
This has been provided by Sections 85 to 86 which are as given below:

85. (1) If the proclaimed person appears within the time specified in the proclamation, the
Release, sale and

restoration of
attached property

Court shall make an order releasing the property from the attachment.

(2) If the proclaimed person does not appear within the time specified in the
proclamation, the property under the attachment shall be at the disposal of the State
Government; but it shall not be sold until the expiration of six months from the date of the
attachment and until any claim preferred or objection made under Section 84 has been
disposed of under that section, unless it is subject to speedy and natural decay, or the Court
considers that the
sale would be for the benefit of the owner; in either of which cases the Court may cause it to
be sold whenever it thinks fit.

(3} If, within two years from the date of the attachment, any person whose property is or
has been at the disposal of the State Government, under subsection (2), appears voluntarily
or is apprehended and brought before the Court by whose order the property was attached,
or the Court to which such Court is subordinate, and proves to the satisfaction of such
Court that he did not abscond or conceal himself for the purpose of avoiding execution of
the warrant, and that he had not such notice of the proclamation as to enable him to attend
within the time specified therein such property, or, if the same has been sold, the net
proceeds of the sale, or, if part only thereof has been sold, the net proceeds of the sale and
the residue of the property, shall, after satisfying therefrom ail costs incurred in
consequence of the attachment, be delivered to him.

86. Any person referred to in sub-section (3) of Section 85, who is aggrieved by
any refusal to deliver property or the proceeds of the sale thereof may appeal to the Court to
which appeals ordinarily lie from the sentences of the first- mentioned Court. t

Appeal from order
rejecting application
for restoration of

It will be seen that Section 85(3} provides a remedy where there has been a good and legal
publication of proclamation under Section 82; however it does not provide for the contesting of
the legality of the proclamation itself. Probably the High Court in the exercise of its inherent

powers under Section 482 may grant
relief or the aggrieved part”r can seek his re*eedy by a suit in ciiril court
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5.15 Additional powers for ensuring appearance of accused in
court
When a person, for whose appearance in court a summons or a warrant can be issued, is in fact
present in court, the court instead of proceeding with the issuing of a summons or warrant in his
case, may require him to execute a bond for his appearance in court. This has been provided by

Section 88 which is as follows:

Power to take bond for 88. When any person for whose appearance or arrest the officer presiding in
appearance any Court is empowered to issue a summons or warrant, is present in such

Court, such officer may require such person to execute a bond, with or with-

out sureties, for his appearance in such Court, or any other Court to which

the case may be transferred for trial.
It may be noted that when after investigation a case is to be sent to a Magistrate
under Section 170, the investigating police officer is enjoined to require the
complainant and witnesses to execute a bond to appear before the concerned
Magistrate and prosecute or give evidence (as the case may be) in the matter of
the charge and in case of refusal to execute such a bond the police officer may
forward such person in custody to the Magistrate who may detain him in
custody until the bond is executed or the hearing of the case is completed ( see
proviso to S. 171). In the light of this provision it would appear anomalous if it
was held that in a more or less analogous situation a presiding officer of the
court has no power to commit the person to custody on his refusal to execute a
bond for his appearance in such court. Therefore, though the Allahabad High
Court™ has disapproved its earlier decision® and held that the Magistrate has no
power to commit a person to custody in the event of his refusing to execute a
bond as contemplated by Section 88, that decision does not appear to be quite
sound.

If the person after executing a bond for his appearance in court fails to
appear, Section 89 provides that the court can issue a warrant for his arrest.
Section 89 is as follows:

89. When any person who is bound by any bond taken under this Code to

appear before a Court, does not appear, the officer presiding in such Court

Arrest on breach of may issue a warrant directing that such person be arrested and produced

bond for appearance before him.
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TABLE 6: Procuring the appearance of accused in court

s f 1
issuin if accused happens to be in By arl‘esting the
summons court, by requiring him to accused

bond for appearance [S. 88]

Summons are issued—

(/) Ordinarily in ai! summons cases; [S. 204 read with S. 2(w)]
(//) Also in warrant cases at court's discretion; [S. 204 read with S. 2{x)j

Note—Personal attendance of accused in court may be dispensed with at court's discretion. [5. 205]

With warrant Without warrant

‘Warrant is issued— (/} By police officer; [S. 41, S. 42]

(//) By police officer in charge of police station; [S.
(/} Ordinarily in ail warrant cases;
[S. 204 read withS.2{x)] 2(2]]

(//] Even in summons cases, if (/11) By a Magistrate; [S. 44]

necessary; '5.°7' .
Hi LV By pri ; [S.
( l) in case of breach of bond for { } y private person; [S. 43]

appearance EXCeptiOn created in case of members of

_JT7 m>._1
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Chapter 6

Pre-trial Procedure: Arrest, and

the Rights of the Arrested Person

Significance of the chapter

As mentioned in the earlier chapter, arrest can be made either under a warrant or without a
warrant under certain circumstances.' The discussion in Chapter 5 dealt with the conditions
under which a person can arrest another; however that did not deal with—a) how the arrests are
made, b) what powers have been given to persons making arrests to facilitate their work, c) what
restraints are put on the exercise of these powers for safeguarding public interest, d) what rights
are given to the arrested person for facilitating his defence, and e) what are the legal
consequences of the non-compliance of the rules relating to the abovesaid matters. These
matters have been dealt with in this chapter.

Arrest means the deprivation of a person of his liberty by legal authority or at least by
apparent legal authority. For instance, when a police officer apprehends a pick-pocket he is
arresting the pick-pocket; but when a dacoit apprehends a person with a view to extract ransom,
the dacoit is not arresting that person but wrongfully confining that person. Secondly, every
compulsion or physical restraint is not arrest but when the restraint is total and deprivation of
liberty is complete, that would amount to arrest.

If a person suppresses or overpowers the voluntary action of another and detains him in a
particular place or compels him to go in a specific direction, he is said to imprison that other
person. If such detention or imprisonment is in pursuance of any legal authority or apparent

legal authority,

1. See supra* Chap. 5, paras. 5.2. 5.4, 5.8-5.10.

6.1
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Arrest how made

it would amount to arrest. Preventing a person from making his movements and from moving
according to his will amount to arrest of such person.

In a free society like ours, law is quite jealous of the personal liberty of every individual and
does not tolerate the detention of any person without legal sanction. The right of personal liberty
is a basic human right recognised by the General Assembly of the United Nations in its Universal
Declaration of Human Rights. This has also been prominently included in the convention on
Civil and Political Rights to which India is now a party. Our Constitution recognises it as a
fundamental right. Article zi provides:

No person shall be deprived of his life or personal liberty except according to procedure

established by law.
Further, the procedure contemplated by this article must be “right, just and fair” and not
arbitrary, fanciful or oppressive; otherwise it would be no procedure at all and the requirement of
Article 21 would not be satisfied.?

Thus the personal liberty being the cornerstone of our social structure, the legal provisions

relating to arrests have special significance and importance.

6*2 Arrest how made

The circumstances in which police officers magistrates and private citizens are authorised to
make arrest without warrant have been mentioned in Sections 41 to 44.*> The manner in which
the arrest can be effected by any such person is provided by Section 46 which is as follows:
46. fi) In making an arrest the police officer or other person making the same shall actually
touch or confine the body of the person to be arrested, unless there be a submission to the
custody by word or action:

’[Provided that where a woman is to be arrested, unless the circumstances indicate to the
contrary, her submission to custody on an oral intimation of arrest shall be presumed and,
unless the circumstances otherwise require or unless the police officer is a female, the police
officer shall not touch the person of the woman for making her arrest.}

(z) If such person forcibly resists the endeavour to arrest him, or attempts to evade the
arrest, such police officer or other person may use ail means necessary to effect the arrest.

(3} Nothing in this section gives a right to cause the death of a person who is not accused

of an offence punishable with death or with imprisonment for life. **°

2. Kaiser Otmarv. State of T.N., 1981 LW (Cri) 158 (Mad).

3. hianeka Gandhiv. Union of India, {1978} 15CO 248, 2,84: AIR 1978 SC 597.
4. See supra, paras. 5.5, 5.9, 5.10.

5. Ins. by Act 5 0f 2,000, $-1 (w.e.f. 3r-r2.-2.009).
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f’[(4) Save in exceptional circumstances, no woman shall be arrested after sunset and
before sunrise, and where such exceptional circumstances exist, the woman police officer
shall, by making a written report, obtain the prior permission of the Judicial Magistrate of
first class within whose local jurisdiction the offence is committed or the arrest is to be
made.]

Arrest being a restraint of the liberty of a person it can be effected by actually contacting or touching the body of such person or by his
submission to the custody of the person making the arrest. An oral declaration of arrest without actual contact or submission to custody will
not amount to an arrest/ The submission to custody may be by express words or may be indicated by conduct.®” ® If a person makes a statement
to a police officer, accusing himself of having committed an offence, he would be considered to have submitted to the custody of the police
officer.® If the accused proceeds towards the Police Station as directed by a police officer, he would be held to have submitted to the custody
of the police officer.*

In case there is forcible resistance to or attempt to evade arrest, the person attempting to make arrest may use all necessary means for the
same. Whether the means used for arrest were necessary or not would depend upon whether a reasonable person having no intention to cause
any serious injury to the other would have used to effect his arrest. Further, resistance or obstruction to Iawful arrest has been made
punishable by the Penal Code, i860 (IPC).Y

On the other hand sub-section (3) of Section 46 enjoins in clear terms that though persons making arrests can use all necessary means for
the purpose, they have not been given any right to cause the death of a person who is not accused of an offence punishable with death or
imprisonment for life.’?** Again Section 49 provides that “the person arrested shall not be subjected to more restraint than is necessary to
prevent his escape”.*®

The case law produced by the courts in response to the demand for protecting women has made Parliament to enact sub-section (4} to
Section 46 laying down that no woman shall be arrested after sunset and before sunrise, and where such exceptional circumstances exist, the

woman pO'iCe 678910111213

6. Ins. by Act 25 of 2005, S. 6 (w.e.f. 23-6-2006).
7. Harmoha?ilal v. Emperor, {1929) 30 Cri L 128; Aludomal v. Emperor, (:6) 17 Cri 1j 87
(SindJCC).
8. Paramhansa v. State, AR 1964 Ori 144; State ofU.P. v. Deoman Upadbyaya, igso
Cri L] 1504: AIR ig60 SC 1125, 1131.
9. Bharosav. Emperor, (i94) 42 Cri Lj 390: AIR 1941 Nag 86. 90; Legal Remembrancer v. Lalit

Mohan Singh Roy, ILR (1921) 49 Cal 167; Santokhi Beldar v. Emperor, (1933) 34 Cri Lj 349;

10. Ssuspt & Remembrancer of Legal Affairs v. Kaloo Khan, {1948) 49 Cri 1 22: AIR 1948
Cai 68. See, observations in Roshan Beevi v. State of T.N., 1984 Cri 1] 134 (FB) (Mad).

n.  See, Ss. 224, 225, 225-B IPC.

2. Seealso, Karam Singh v. Hardayal Singh, 1979 Cri 1 12n, 1215 (PScH).

13. see, Aeltemesh Rein v. Union of India, 1988 SCO (Cri) goo: (1988) 4 SCC 54 and the
cases referred to therein. Also read, Citizens for Democracy v. State of Assam, (1993) 3 SCC
743:1995 SCC (Cri) 600; G.L. Gupta v. R.K. Sharma, 1999 SCC Cri n50:
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Search of place
entered by person
sought to be arrested

officer shall, by making a written report, obtain the prior permission of the
Judicial Magistrate of first class within whose jurisdiction the offence is
committed or arrest is to be made."

63 Additional powers for effecting arrest

(a) Search of place.—According to Section 47 an occupier of a house is

under a legal duty to afford to the police all the facilities to search the house for
the purpose of making arrests. If such facilities are denied or obstructions are put
in the way of the police officer, the section allows the officer to use force for
getting entry into the house for search and also for the purpose of liberating
himself in case he is detained in the house. The section also puts reasonable
restrictions on the police when the part of the house to be searched is occupied
by a pardanashin woman. Section 47 is as follows:

47. (1) If any person acting under a warrant of arrest, or any police officer

having authority to arrest, has reason to believe that the person to be arrested

has entered into, or is within, any place, any person residing in, or being in

charge of, such place shall, on demand of such person acting as aforesaid or such police
officer, allow him free ingress thereto, and afford all reasonable facilities for a search therein.

(2} If ingress to such place cannot be obtained under sub-section (1), it shall be lawful in
any case for a person acting under a warrant and in any case in which a warrant may issue,
but cannot be obtained without affording the person to be arrested an opportunity of escape,
for a police officer to enter such place and search therein, and in order to effect an entrance
into such place, to break open any outer or inner door or window of any house or place,
whether that of the person to be arrested or of any other person, if after notification of his
authority and purpose, and demand of admittance duly made, he cannot otherwise obtain
admittance:

Provided that, if any such place is an apartment in the actual occupancy of a female (not
being the person to be arrested) who, according to custom, does not appear in public, such
person or police officer shall, before entering such apartment, give notice to such female that
she is at liberty to withdraw and shall afford her every reasonable facility for withdrawing,
and may then break open the apartment and enter it.

(3) Any police officer or other person authorised to make an arrest may break open any
outer or inner door or window of any house or place in order to liberate himself or any other
person who, having lawfully entered for the purpose of making an arrest, is detained therein.
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( b ) Pursuit Of Oﬁenders.—Section 48 provides that “a police officer may, for the
purpose of arresting without warrant any person whom he is authorised to arrest, pursue such
person into any place in India”. A police officer’s power to arrest is ordinarily limited to the
police district.” This power has been, to an extent, supplemented by Section 48 of the Code.

In case the arrest is to be made under a warrant, Section 77 makes it clear that “a warrant of
arrest may be executed at any place in India”. However, when a warrant of arrest is to be
executed outside of the local jurisdiction of the court issuing it, a special procedure, as
prescribed by Sections 78 to 81, will have to be followed. This has already been discussed in
Chapter 5.°

{c) Deputing subordinate to arrest.—If a senior police officer in his presence
requires a subordinate police officer (or even any other person) to arrest a person who may be
lawfully arrested without a warrant, such subordinate officer is under a duty to arrest.” If
however the senior police officer wants to send and depute a subordinate for arresting a person
without a warrant, he can give an order in writing to the subordinate specifying the person to
be arrested and the cause for which the arrest is to be made. This has been provided by Section
55 which is as follows:

55. (1) When any officer in charge of a police station or any police officer making an

investigation under Chapter XII requires any officer subordinate to him to arrest without a

warrant (otherwise than in his presence) any person who may lawfully be arrested without a

warrant, he shall deliver to the officer required to make the arrest an order in writing,

specifying the person to be arrested and the offence or other cause for which the arrest is to
be made and the officer so required shall, before making the arrest, notify to the person to
be arrested the substance of the order and, if so required by such person, shall show him the
order.

(z) Nothing in sub-section (1) shall affect the power of a police officer to arrest a person

under Section 41.

[d) Power, on escape, to pursue and retake.—If a person in lawful custody
escapes or is rescued, the person from whose custody he escaped or was rescued may
immediately pursue and arrest him in any place in India. [S. 60(1)] The person making such
re-arrest has the same powers and duties as mentioned in Sections 46 and 49.”° Therefore, if a
police officer is attempting to re-arrest an escaped thief, he has no right to shoot the thief.”
Provisions regarding search of place, discussed in ( a ) above, shall apply in respect of re-arrest

also, although “the person making any

15. See, S. 22. Police Act, 1861

16. See supra, para. s.6.

17. See supra, S. 37, para. 4.8.

8. See supra, para. 6.2.

19. Dakbi Singh v. State, 1955 Cri 1] gos: AIR

Procedure when police officer
deputes subordinate to arrest
without warrant
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such arrest is not acting under a warrant and is not a police officer having

authority to arrest”. [S. 60(2)]

6.4 Post-arrest procedures
(@ Search of arrested person.—section 51 empowers a police officer to
make a search of the arrested person under certain circumstances. Such
search may prove useful for proper investigation. If incriminating things
or stolen articles are found in such search, the police officer can seize them
under Section 102 and produce them in court. Section 51 is as follows:
51.  {1) Whenever a person is arrested by a police officer under a warrant which

Search of arrested

person does not provide for the taking of bail, or under a warrant which provides for

the taking of bail but the person arrested cannot furnish bail, and
whenever a person is arrested without warrant, or by a private person
under a warrant, and cannot legally be admitted to bail, or is unable to fur-
nish bail, and
the officer making the arrest or, when the arrest is made by a private
person, the police officer to whom he makes over the person arrested, may
search such person, and place in safe custody all articles, other than neces-
sary wearing-apparel, found upon him and where any article is seized from
the arrested person, a receipt showing the articles taken in possession by the
police officer shall be given to such person.
(2) Whenever it is necessary to cause a female to be searched, the search
shall be made by another female with strict regard to decency.
Though the section does not require the search to be conducted in the
presence of witnesses, the rules made under the Police Act, direct that
the search should be made in the presence of witnesses. The witnesses
should be independent and respectable. It will be seen that the power
to search under Section 51 is available only if the arrested person is not
released on bail. After search all the articles other than necessary wearing
apparel found upon the arrested person are to be seized, and it has been
made obligatory to give to the arrested person a receipt showing the arti-
cles taken in possession by the police. This would ensure that the articles
seized are properly accounted for. In case the arrested person is a woman
the search can be made only by a female with strict regard to decency. But
simply because there was some irregularity in making such search that in
itself will not make the search-evidence inadmissible.?° For instance, the
failure of the police to take out a recovery memo—an irregularity was
held not vitiating the trial.?*
ib) Seizure of offensive weapons —section 52 provides:

52. The officer or other person making any arrest under this Code may take
from the person arrested any offensive weapons which he has about his person,

Power to seize o

ffensive weapons
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and shall deliver ail weapons so taken to the Court or officer before which or whom the
officer or person making the arrest is required by this Code to produce the person arrested.

It may be noted that the seizure can be made by any person making arrest under this Code.

(c) Medical examination of accused after arrest.—To facilitate effec-

tive investigation, provision has been made authorising an examination of

the arrested person by a medical practitioner, if, from the nature of the

alleged offence or the circumstances under which it was alleged to have

been committed, there is reasonable ground for believing that an exami-

nation of the person will afford evidence.”** Section 53 empowers senior

police officers to compel the accused person in custody to submit to medi-

cal examination. Section 53 reads:
53* (r) When a person is arrested on a charge of committing an offence of
such
a nature and alleged to have been committed under such circumstances that
there are reasonable grounds for believing that an examination of his person
will afford evidence as to the commission of an offence, it shall be lawful for
a registered medical practitioner, acting at the request of a police officer not
below the rank of Sub-Inspector, and for any person acting in good faith in
his aid and under his direction, to make such an examination of the person
arrested as is reasonably necessary in order to ascertain the facts which may
afford such evidence, and to use such force as is reasonably necessary for that
purpose.

(2) Whenever the person of a female is to be examined under this section,
the examination shall be made only by, or under the supervision of, a female
registered medical practitioner.

*[Explanation.—In this section and in Sections 53-A and 54,—

{a) “examination” shall include the examination of blood, blood stains, semen,
swabs in case of sexual offences, sputum and sweat, hair samples and finger
nail clippings by the use of modern and scientific techniques including DNA
profiling and such other tests which the registered medical practitioner thinks
necessary in a particular case;

(b) * “registered medical practitioner” means a medical practitioner who possesses
any medical qualification as defined in clause (/?) of Section Z of the Indian
Medical Council Act, 1956 {102 of 1956) and whose name has been entered in a
State Medical Register.]

Question might arise as to whether this provision is violative of the constitutional privilege

against self-incrimination. The Law Commission after considering the decision of the Supreme
Court in State of Bombay v. Kathi Kalu Oghad”?** {Kathi Kalu), has

expressed the view that the decision has

22. See, Notes on els. 44-61.

23.  Subs, by Act 25 of 2005, S. 8
24. (1961) 2 Cri Lj 856: AIR 1961 SC
1S08.
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the effect of confining the privilege under Article 2.0(3° ®ly testimony written or oral.?®

Relying on the principles laid down by the Supreme Court in the Kathi Kalu CAse it has been held that Section 53 is not
violative of Article 2,0(3) and that a person cannot be said to have been compelled “to be a witness™ against himself if he is merely required to
undergo a medical examination in accordance with the provisions of Section 53.2%

The power to compel the accused to submit to medical examination is hedged in various conditions. The object obviously is to balance the
conflicting interests of the individuals and the society.

The medical examination contemplated by the section may take various forms. The expression “examination of the person” as used in
Section 53 cannot be restrictively confined only to the examination of the skin or what is visible on the body itself. The examination of some
organs inside the body for the purpose of collecting evidence may become necessary and such an examination cannot be held to be beyond the
purview of this section. Examination by a medical practitioner logically take in examination by testing his blood, sputum, semen, urine, etc. It
may include X-ray examination or taking electrocardiograph depending upon the nature of the case.?””

The section itself permits the use of force as is reasonably necessary for the purpose of medical examination of the arrested person.
Sometimes such a medical examination may cause pain and hurt to the examinee. It may be that some discomfort is caused to the person the
samples of whose blood or semen are taken for medical examination under this section; and if the process of taking such samples is reasonable
under the circumstances, then the causing of consequential discomfort to the person is justified by the section.

Though the section lays down a condition that the medical examination is to be done at the instance of a police officer not below the rank
of sub-inspector, it does not debar other superior officers or the court concerned from exercising the said power if it becomes necessary for
doing justice in a criminal case. It is, therefore, open to the court which is seised of the matter to issue direction or to grant approval or

permission to the police for carrying out further investigation under Section 53.%

25.  37th Report, p. 2.05.

26. Anil A. Lokhande . State of
Maharashtra, 1981 CrilJ 125,130 (Bom);

27.Ibid. Also read, Neeraf Sharma v. State of V.P.,
1995 Cri L] ZZ66 (All) wherein the High Court ruled
that the police powers for taking samples of blood etc.
could be exercised by the Magistrate. In this case the
Magistrate’s ordering of taking sample of hair of accused
for examination was held not violative of Art. 20(3) of the

28.1bid.

29. Anil A. Lokhande v. State of Maharashtra, 1981 Cri Lj 125, 130 (Bom). The
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The medical examination contemplated by the section is in respect of a “person arrested on a charge of committing of an offence”.
Even if an accused person is released on bail, he is still “a person arrested on a charge of committing an offence”. Moreover, such a person
while released on bail is notionally in the custody of the court (through the surety) and therefore his medical examination can be carried out
in terms of Section 53.%°

It may be useful to mention here some of the provisions of the Identification of the Prisoners Act, 1920, which, like the medical
examination of the accused under this section, are helpful for police-investigations. Section 4 of the Act empowers a police officer to take
measurements (including finger impressions and footprint impressions) of a person arrested in connection with an offence punishable with
imprisonment which may extend to one year or more. Section 5 of the Act further provides that if in the opinion of a Magistrate it is
expedient to direct any person to allow his measurements or photographs to be taken for the purpose of investigation or proceeding under the
Criminal Procedure Code, 1973, he may make an order to that effect, provided that the person at some time or other has been arrested in
connection with such investigation or proceeding.

By giving an elaborate explanation as to the meaning of “examination™ and “registered medical practitioner” the Code of Criminal
Procedure (Amendment) Act, 2005 has inserted Sections 53-A, 54(2} and 54-A laying down the procedure for the conduct of medical
examination. Section 54 has since been substituted as follows:

54. *¥[(i) When any person is arrested, he shall be examined by a medical officer in the

service of Central or State Government, and in case the medical officer is not available, by a

registered medical practitioner soon after the arrest is made:

Provided that where the arrested person is a female, the examination of the body shall
be made only by or under the supervision of a female medical officer, and in case the female
medical officer is not available, by a female registered medical practitioner.

(2) The medical officer or a registered medical practitioner so examining the arrested
person shall prepare the record of such examination, mentioning therein any injuries or
marks of violence upon the person arrested, and the approximate time when such injuries
or marks may have been inflicted.

(3) Where an examination is made under sub-section (i), a copy of the report of such

examination shall be furnished by the medical officer or
Examination of
arrested person by
medical officer

contrary expressed by Bombay High Court in its earlier decision in State Of Maharashtrav,
Dnyanoha Bhikoba Dagade, 1979 Cri L] 277 (Bom) do not represent any longer the

30. Anil Ac. Lokhande v. State Of Maharashtra, 1981 Cri LJ 125, 130 (Bom); see also,
Ananth Kumar Naik v. State of A.P., 1977 Cri Lj 1797 (AP); Thaniel Victor v.
State o/T.N., 1991 Cri Lj 2416

3. Subs, by Act 50f 2009, S. 8 (w.e.f. 31-12-2009).



