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would be deemed to have been so declared as a metropolitan area.®” Subsections {3),

(4) and (5) of Section 8 deal with extension, reduction, or alteration of a metropolitan

area or its cesser as such area, and matters consequential thereto.

These sub-sections are as given below:
8. (3} The State Government may, by notification, extend, reduce or alter the Metropolitan areas limits of a
metropolitan area but the reduction or alteration shall not he so
made as to reduce the population of such area to less than one million.

(4} Where, after an area has been declared, or deemed to have been declared
to be, a metropolitan area, the population of such area falls below one million,
such area shall, on and from such date as the State Government may, by
notification, specify in this behalf, cease to be a metropolitan area; but
notwithstanding such cesser, any inquiry, trial or appeal pending immediately
before such cesser before any Court or Magistrate in such area shall continue to
be dealt with under this Code, as if such cesser had not taken place.

(5} Where the State Government reduces or alters, under sub-section (3), the limits of
any metropolitan area, such reduction or alteration shall not affect any inquiry, trial or
appeal pending immediately before such reduction or alteration before any Court or
Magistrate, and every such inquiry, trial or appeal shall continue to be dealt with under this
Code as if such reduction or alteration had not taken place.

Explanation. —In this section, the expression “population” means the population as
ascertained at the last preceding census of which the relevant figures have been published.

Arrangements when a Sessions Judge is overworked or when 30.8 his office is vacant
In this connection sub-sections (4} and (5) of Section g provide as follows:
9. {4) The Sessions judge of one sessions division may be appointed by the Court of Session High Court to
be also an Additional Sessions Judge of another division, and
in such case he may sit for the disposal of cases at such place or places In the other division as the High Court may
direct.
(5) Where the office of the Sessions judge is vacant, the High Court may make
arrangements for the disposal of any urgent application which is, or may be, made or
pending before such Court of Session by an Additional or Assistant Sessions judge, or, if
there be no Additional or Assistant Sessions judge, by a Chief Judicial Magistrate, in the
sessions division; and every such judge or Magistrate shall have jurisdiction to deal with any
such application.
Occasionally, owing to sudden transfer or demise of the Sessions judge and delay in
the choosing and posting of his successor, the Sessions Division might remain without
a judge for a considerable time causing great hardship and inconvenience to the
public. The express provision contained in the above sub-section (5} of Section 9
would enable the High Court to take action in such a contingency/ ®7

6. See supra, sub-secs, (x) and (2) of S.
7. See, 4ist Report, pp. 2.0-21, para.
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30.9 Temporary arrangement when the office of a
District Magistrate is vacant
Whenever, in consequence of the office of a District Magistrate becoming vacant,
any officer succeeds temporarily to the executive administration of the district, such
officer shall, pending the orders of the State Government, exercise all the powers and
perform all the duties respectively conferred and imposed by this Code on the
District Magistrate. [S. 20(3)]

Part IV

Rules and Forms

30.10 Power of High Court to make rules
In this connection Section 477 provides as follows:
477. (1) Every High Court may, with the previous approval of the
Rt Coutl State
Government, make rules—
(a) as to the persons who may be permitted to act as petition-writers
in the
Criminal Courts subordinate to ir;
(b) regulating the issue of licences to such persons, the conduct of
business
by them, and the scale of fees to be charged by them;
(c) providing a penalty for a contravention of any of the rules so
made and
determining the authority by which such contravention may be

The Supreme Court, while giving a direction to the Sessions Judge that the accused

be permitted to sit down during the trial, has observed:
In fact, we are unable to understand how any Court in our country, can at all insist that the
accused shall keep on standing during the trial, particularly when the trial is long and
arduous as in this case. We hope that all the High Courts in India will take appropriate
steps, if they have not already done so, to provide in their respective Criminal Manuals
prepared under Section 477(1} of the Criminal Procedure Code that the accused shall be
permitted to sit down during the trial unless it becomes necessary for the accused to stand
up for any specific purpose, as for example, for the purpose of identification.®

Apart from the above rule-making power, the High Court can make a general rule
prescribing the manner in which the evidence of witnesses and the examination of
the accused shall be taken down in cases coming before it. In this connection Section
2.83 provides as follows:

8. Avtar Singh v. State o/M.P., (1982.) 1 SCC 438:1982. SCC (Cri) 248: 1982 Cri Lj 1740.
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283. Every High Court may, by general rule, prescribe the manner in Record in High Court
which the evidence of witnesses and the examination of the accused

shall be taken down in cases coming before it; and such evidence and

examination shall be taken down in accordance with such rule.

Rule-making powers of other Courts 30.11

(1) Rule-making by a Sessions Judge.—The Sessions Judge may, from time to
time, make rules consistent with this Code, as to the distribution of business
among Assistant Sessions judges exercising jurisdiction in his court. [S. 10(2}]

The Sessions judge may also make provision for the disposal of any urgent
application, in the event of his absence or inability to act, by an Additional or
Assistant Sessions Judge or, if there be no Additional or Assistant Sessions Judge,
by the Chief Judicial Magistrate and every such judge or Magistrate shall be
deemed to have jurisdiction to deal with any such application. [S. 10(3)]

(2} Rule-making by Chief Judicial Magistrate.—The Chief Judicial Magistrate
may, from time to time, make rules or give special orders, consistent with this
Code, as to the distribution of business among the Judicial Magistrates
subordinate to him. [S. 15(2.)]

{3) Rule-making by Chief Metropolitan Magistrate.—The Chief Metropolitan
Magistrate may, from time to time, make rules or give special orders, consistent
with this Code, as to the distribution of business among the Metropolitan
Magistrates and as to the allocation of business to an Additional Chief
Metropolitan Magistrate. [S. 19(3)]

Section 19(3) contemplates rules or special orders to be made by the Chief
Metropolitan Magistrate as to the distribution of business to be consistent with
Code.?

(4) Ride-making by District Magistrate.—The District Magistrate may, from
time to time, make rules or give special orders, consistent with this Code, as to
the distribution of business among the Executive Magistrates subordinate to him

and as to the allocation of business to an Additional District Magistrate. [S.
23(2)]

Other rule-making powers 30,12
The rule-making powers mentioned in paras 30,10 and 30.11 are not the only powers conferred

by the Code for rule-making. There are also other provisions in the Code authorising the

making of rules for certain purposes, for instance. Section 160(2) empowers the State
Government to make rules for providing the payment of reasonable expenses of any person

required by an investigation, police officer to attend at any place

9. Narendra Amratlal Dalai v. State of Gujarat. 1978 Cri L] 1193, 1198 (Guj).
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other than his residence, Section 304(2.) empowers the High Court to make rules for
the selection of pleaders, the facilities to be provided to them and their remuneration
in respect of providing legal aid to accused person, Section 312 empowers the State to
make rules as to the payment of reasonable expenses of complainants and witnesses
etc. But these matters have already been considered earlier."

30.13 Forms

In this connection Section 476 provides as follows:

476. Subject to the power conferred by Article 227 of the Constitution, the forms
set forth in the Second Schedule, with such variations as the circumstances of
each case require, may be used for the respective purposes therein mentioned,
and if used shall be sufficient.

Forms

The Second Schedule has given in all 46 forms. Some of these forms have already been
reproduced and considered in earlier chapters.” It was not considered expedient to
reproduce all the forms while discussing the relevant provisions in the Code.
However, while making detailed study of the provisions, it would be desirable to look
into the relevant forms prescribed in the Second Schedule.

Article 227 of the Constitution referred to above in Section 476, gives power of
superintendence to the High Court over all courts within its territorial jurisdiction
and empowers it, inter alia, to make general rules and to prescribe forms for
regulating the practice and proceedings of such courts.”

FART V
Disposal of Property and Documents

30.14 Introductory

Sections 451 to 459 make elaborate provisions regarding disposal of property: i) in respect
of which an offence appears to have been committed, or ii) which appears to have been
used for the commission of an offence, or Hi) which has been produced before the court, or
iv) which is in the custody of the court.

Provisions have been made for the passing of interim orders for the custody and
disposal of such property pending inquiry or trial and of final orders at the conclusion of
inquiry or trial.®

Detailed provisions have been made in regard to property seized by the police. Such
property may be of various classes, such as, articles found

10. See supra, paras. 8.7,
1. See supra, paras. 5.3,
12. Sayeed Ahmad V.
13. See, 4isr
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upon search of a person arrested, property alleged or suspected to be sto-
len or property found under circumstances which create suspicion of the
commission of an offence.™

The modes of disposal of the property are again numerous, and the
particular mode is, for obvious reasons, left to the discretion of the court.
Thus “disposal of the property” may be by destruction, confiscation,
delivery to any person claiming to be entitled to possession of the prop-
erty, restoration to person dispossessed, or sale etc.”

Order for custody and disposal of property during inquiry
or 30.15
trial
Section 451 empowers the criminal court to make orders for interim cus-
tody of the property produced before it during enquiry and trial. On the
other hand, as would be seen later, Section 457 empowers a Magistrate
to deal with the property seized by the police but not produced before a
criminal court during any inquiry or trial. Section 451 provides as follows:
451. When any property is produced before any Criminal Court

: Order for custody and
during any disposal of property
inquiry or trial, the Court may make such order as it thinks fit for the pending trial in certain
proper cases

custody of such property pending the conclusion of the inquiry or
trial, and,
if the property is subject to speedy and natural decay, or if it is
otherwise
expedient so to do, the Court may, after recording such evidence as it
thinks
necessary, order it to be sold or otherwise disposed of.
Explanation .—For the purposes of this section, “property” includes—
\a) property of any kind or document which is produced before the Court
or which is in its custody,
(b) any property' regarding which an offence appears to have been committed or which
appears
to have been used for the commission of any offence.
The section empowers the court to pass an order for custody and disposal of
property pending inquiry or trial in respect of both 1) property produced before
the court during inquiry or trial and 2.) property regarding which the offence
appears to have been committed or which appears to have been used for
commission of offence.’® The section applies even to a property which has been
exhibited. Of course, it wilt depend on the facts and circumstances of each case

14. Ibid.
15. Ibid.
16.

17. J.P. Saraogi v. 2amal Ahmad, 1981 Cri LJ
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is within the purview of the section. Section 451 however will have no application
unless property is produced before the court during inquiry or trial.”® Nor will the
provisions be applicable to property produced before the Executive Authorities under
the provisions of special laws such as the Customs Act, 1962, the Essential
Commodities Act, 1955.” An immovable property which is seized or sealed by the
police during the investigation becomes custodia legis immediately on the Magistrate
taking cognizance of the offence on the police report.*

The section gives wide discretion to the court, but such discretion must be
exercised judicially and not arbitrarily or capriciously.” Obviously the discretion
which is to be exercised judicially, cannot be so exercised unless the parties claiming
an interest in the seized property have been heard in the matter.”” Further each case
will be governed by its own facts and circumstances and it cannot be laid down as a
broad proposition of law that in no case can the custody of the seized property be
given to either the accused or the complainant pending disposal of the main case. The
nature of property and the laws relating to its use are important considerations while
making an order as to the interim custody of the property. In the case of a motor
vehicle, for example, the registration of the vehicle in the name of one party may be a
ground for giving the interim custody to him unless the other party is able to establish
his superior title or claim over it.” It has been held that it is an erroneous exercise of
judicial discretion to casually postpone the issue of a custody of a motor vehicle by the
trial court till the final decision of a case which may take a long time. Save in
exceptional circumstances the issue of the custody of a motor vehicle (with sufficient
safeguards for its production during the course of the trial) must be expeditiously
decided.* Interim custody of the vehicle, however, should not be given to one who
has acquired possession through

18. See,
observa

19. Handhir
Singh .
Directora
te of
Revenue

20. Narbada v,

21. U. Kariyappa

V. 2.
2'1. Mohd.
Yousuf'v.

23.  Mohd.
Yousuf v.
Abdul Ah
ad, 1972
Cri Lj

24.Deo Dutia v.

Manohar Lai,

1974 Cri Lj 156,
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communication of a crime.”> Because if a mechanically propelled vehicle is kept idle
for a long time, not only there are chances of it being spoiled, but the person who is
deprived of the possession of the vehicle is likely to put to great loss in his business. A
jeep involved in a serious bomb explosion was refused to be released under Section 451
as it was required to be produced in the same condition during trial.*** Considering
the provisions of the Motor Vehicles Act, the person in whose favour the certificate of
registration is issued or stands, ordinarily and obviously, is the proper person for the
interim custody of the vehicle seized and produced before the criminal court. ***

It is within the competence of the Magistrate to dispose by sale any perishable or
of like property. Non-payment of trade tax (even if it was due} is not a valid ground
for refusal to release goods. The Trade Tax Department was to initiate proceedings in
such a case.”®

If a Magistrate once passes an order under Section 451 as appreciation of the facts
and circumstances of the case, it cannot be said that till the final disposal of the case
when he could pass an order under Section 45a, he is functus officio to pass
appropriate order. There may be a case where a person to whom the Magistrate
directed the property to be given may be reluctant to continue in custody after some
time. It would be open to him to request the court to relieve him of custody to pass a
disposal order afresh. There may be a case where a person who is given custody
under Section 451 is not taking care of the property or is misusing it. That may
occasion a fresh order or a modified order being passed by the Magistrate. There may
be a case where a person who has been given the property on superdari selling it to
somebody and then approaching the court to get it back on superdari again. This
may occasion a new order giving the property or superdari to the person who paid its
price to the original owner who was given the property in the first instance.*
Therefore it cannot be said that the order once passed under Section 451 is a final
order. It is necessarily interlocutory in character. Therefore, a revision petition
against such an order is not tenable.>

The ambit of Section 451 is not confined merely to property which is subject to
speedy and natural decay but also wide-rangingly extends to

25.B. Ldlithachand Nabarv. State,

26. Sarjoo Prasad v. State ofU.P.,
27.U.

Kariya

ppa v.

P.
28. Kishan Lai v. State ofU.P., zoo 6
Cri LJ 2277 (All). See also,
29.Sat Singh v . State ofPunjab,

0.Vasu
v. T.
Unnik
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each and every case of property if the court is of the opinion that it is otherwise
expedient to make an order for sale or disposal thereunder.

30.16  Order for disposal of property at conclusion of inquiry or trial
In this connection Section 452 provides as follows:

452. (i) When an inquiry or trial in any Criminal Court: is concluded, the Court may make such
order as it thinks fit for the disposal, by destruction, confiscation or delivery to any person

Qrderf or claiming to be entitled to possession thereof or otherwise, of any property or document
disposal of produced before it or in its custody, or regarding which any offence appears to have been
property at committed, or which has been used for the commission of any offence.

(2) An order may be made under sub-section (1) for the delivery of any property to any
person claiming to be entitled to the possession thereof, without any condition or on
condition that he executes a bond, with or without sureties, to the satisfaction of the Court,
engaging to restore such property to the Court if the order made under sub-section (i) is
modified or set aside on appeal or revision.

(3) A Court of Session may, instead of itself making an order under subsection (1), direct
the property to be delivered to the Chief judicial Magistrate, who shall thereupon deal with it
in the manner provided in Sections 457, 458 and 459.

{4) Except where the property is livestock or is subject to speedy and natural decay, or
where a bond has been executed in pursuance of sub-section {2), an order made under
sub-section (i) shall not be carried out for two months, or when an appeal is presented, until
such appeal has been disposed of.

(5) In this section, the term “property” includes, in the case of property regarding which
an offence appears to have been committed, not only such property as has been originally in
the possession or under the control of any party, but also any property into or for which the
same may have been converted or exchanged, and anything acquired by such conversion or
exchange, whether immediately or otherwise.

For passing an order under this section it is not necessary that the trial court should
examine witnesses and hold an elaborate inquiry.>*

Ordinarily, if the accused is acquitted of an offence in respect of any property, the
court would restore that property to him if it had been recovered from his
possession.> However this cannot be taken as a hard and fast rule and it must depend
upon the circumstances of each case, and

31. Bair a} Singh v. State of Punjab, 1982 Cri Lj 1374, 1377 (P&B)

32. Govindacbari v. State, 197$ Cri Lj 428, 42$ (Mad); Meena
Ram v. State of H.P., 1990 Cri L] *547 (HP).

33. Somasundaram Ckettiar v. Rakkammal, 1973 Cri Lj 731, 732
(Mad); Muthiah Muthirian v. Vairaperumal Muthirian, 1954
Cri Lj 207, 208 (Mad); Salta? AH v. Afzal Mohammed, (1927)
28 Cn Lj 546, 547: AIR 1927 Cal 532; Har Bbagwandas v.
Diiaan Ghana, i9g60 Cri Lj 919, 922: AIR ig6o MP 195;
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the accused cannot claim as of right the return of the article seized from his custody
or possession.>*

This section, apart from providing that any property produced before the court
or in respect of which any offence has been committed be delivered to a complainant
or an accused person or to any other person entitled to its possession, does also
mention that the property may be ordered to be confiscated. However the exercise of
this power is the exercise of a judicial discretion, and the order so made can be
justified only when it could be said that in consideration of all the circumstances of
the case, such an order is appropriate.®> Where the accused was convicted under the
Prevention of Corruption Act for being found in possession of property
disproportionate to his known sources of income, the order confiscating the property
in his possession for which he could not satisfactorily account, was held to be valid
under Section 45a.3°

The court can exercise powers under this section only if there is an inquiry or
trial and not otherwise. In a case where the inquiry abates on the death of the
accused, then there is neither any inquiry or trial pending nor concluded and as such
the order for disposal of property cannot be passed either under Section 451 or
Section 452 of the Code.’” When an application is made for return of an item of case
property there is no need for the court to call for production of all items of
property.3®

Where the accused who had confessed to the police that the property recovered
from him did not belong to him, and is acquitted on account of incomplete evidence
or getting benefit of doubt, the property recovered from him should not be returned
to him, as such confession though inadmissible under Section 25, Evidence Act is
admissible for other purposes.®

Property used for the commission of an offence should not normally be returned
to the accused found guilty of the offence even though he is the owner of the

property.*

34. Bal Kaur v. State of H.P., 1976 Cri L] 1928, 1930 (HP): see
also, Gour Chandra Gouda v. State, 1$68 Cri L] 528, 531: AIR
7968 Ori 67; Arjun Padhy v. State of Orissa, {1965) 2 Cri Lj
659, 660: AIR 1965 Ori 198; Shankar Lai v. Prem Sagan
1976 On Lj 66%, 663-64 (Raj): Mevaidas Takbatmal

35. Suleman Issa v. State of Bombay, 1954 Cri Lj 88x: AIR 1954
SC 312.; see also. State v. Rajinder Singh, 1973 Cri Lj 145, 146

36. Mirza Igbal Hussain v. State ofV.P., (1982) 3 SCC 516: 1983 SCC (Cri) in, 115: 1983

37. State v. Sana Rani. 1973 Cri Lj 784. 7S5 (Cal).

38. Valliammal v. State. 1.997 Cri Lj 2019 (Mad).

39. Prakash Chandra fain v. Jagdisb, 1958 Cri Lj 189, 1xgo: AIR.
1958 MP 270; Dhanrai Baldeokishan v. State, {1965) 2 Cri Lj
805: AIR 1965 Raj 238; Bal Kaur v. State of H.P., 1976 Cri Lj

40. Ramasivami Aiyer v. Yenkateswra Aiyar, {1913} 14 Cri Lj 27,
30 (Mad): Philip Spratt v. Emperor, (1954) 35 Cri Lj 1389,
1390; AIR 1934 All 207; Nanak v. State ofU.P., 1974 Cri. Lj
1402, 1403 (AH): but see also. Balamal Matlotnal v. State of



https://t.me/LawCollegeNotes_Stuffs

886 Chapter 30 Miscellaneous Provisions

30.17

A question of title to property cannot be satisfactorily decided by a criminal court;
but where property is taken by violence by one person under the colour of a civil claim,
the criminal court should ordinarily order the property so taken by violence to be
returned to the person from whom it was taken.

In a case where the title to the stolen property was in dispute and it was not clear
from evidence as to who the owner was, it was held that it would be open to the Court
of Session under Section 452(3) to direct the property to be delivered to the Chief
Judicial Magistrate who was to deal with it in the manner provided under Sections 457,
458 and 459.*

It has been held that though Section 452 did not expressly require any notice to be
issued or a hearing to be given to the party adversely affected, still in the eye of law
there was a necessary implication in Section 452 of the Code that the party adversely
affected should be heard before the court makes an order for return of seized property.*
The party should also be heard before the court orders confiscation.**

The expression “when an appeal is presented” in Section 452(4) may include either an
appeal when presented from the disposal order under Section 454(1) or an appeal when
presented from the main order of conviction or acquittal as the case may be, because the
disposal order may be modified, altered or annulled not only by the court entertaining
an appeal under Section 454(1) but also by the court of appeal dealing with the case in
which the disposal order is passed. In a composite appeal against conviction and
direction pertaining to disposal of property the appellate court acquitted the accused
but did not give any direction as to disposal of property. There was no separate appeal
on direction of disposal of property. In these circumstances the direction given by the
trial court giving certain property to the father of the deceased was allowed to stand.®
The only purpose of Section 452(4) is to stay carrying out of the disposal order until the
appeal from it under Section 454(1) is finally disposed of or until the appeal from the
order of conviction or of acquittal is disposed of. It serves no other purpose.*®

Payment to innocent purchaser of money found on accused
In this connection Section 453 provides as follows:

41 .Nallusu/ami Reddi v.
Nallammal, (1943) 44 Cri

42.Andun Podhan v. State of
Orissa, 1987 Cri Lj 1478

43. Bombay Cycle & Motor
Agency v. B.R. Pandey, 1975
Cri L] 820, 830 (Bom); SBI v.

44. Baikunthnath Mohanta v. State,

ﬁ5. Prabodh Kumar Pattnaik v.

6.Ramavatar Sharma v, Sk
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453- When any person is convicted of any offence which includes, or amounts Payment to innocent
to, theft or receiving stolen property, and it is proved that any other person purchaser of money
bought the stolen property from him without knowing or having reason to found on

believe that the same was stolen, and that any money has on his arrest been
taken out of the possession of the convicted person, the Court may, on the
application of such purchaser and on the restitution of the stolen property to
the person entitled to the possession thereof, order that out of such money a
sum not exceeding the price paid by such purchaser be delivered to him.

30.18

Appeal against orders
under Section 452 or
Section 453

Appeal against orders under Section 452 or Section 453
Section 454 provides as follows:
454. (1) Any person aggrieved by an order made by a Court under Section 452 or
Section 453, may appeal against it to the Court to which appeals ordinarily lie
from convictions by the former Court.
(2) On such appeal, the Appellate Court may direct the order to be stayed
pending disposal of the appeal, or may modify, alter or annul the order and make
any further orders that may be just.
(3) The powers referred to in sub-section (2} may also be exercised by a Court
of appeal, confirmation or revision while dealing with the case in which the order
referred to in sub-section (i) was made.
The section confers an independent right of appeal against orders regarding disposal
of property. The party aggrieved by an order of disposal of property may not be the
same as the party aggrieved by the main judgment and, so, an independent right of
appeal under this section becomes necessary.* **4°

It is true that Sections 452 and 454 confer a discretion on the court as regards the
disposal of the property seized or produced before it or regarding where any offence
was said to have been committed. But the court has to exercise its discretion
according to proper legal principle.**4°

Section 454 does not expressly require a notice to be issued, or a hearing to be
given to the parties adversely affected. But though the statute is silent and does not
expressly require issue of any notice there is in the eye of law a necessary implication
that the parties adversely affected should be heard before the court makes an order
for return of the seized property.*

When an appeal against the main judgment is pending before the appellate court
and the aggrieved party also files an appeal under Section 454 against the order

passed under Section 452, it is to be expected that both the appeals will be

47. See, Notes on CL 463
48. SB/

\2
49. Ibid.
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Destruction of
libellous and other
the

30.19

will be concerned solely with the correctness or otherwise of the order for disposal of the
property, and not with the findings of the trial court in the main case. In any event, the appellate
court’s order for disposal of the property under Sections 452 or 453 cannot affect the finality of
the order of acquittal or conviction passed in the main case either by the trial court or by the
court of appeal, confirmation or revision.*

The appellate court’s powers to pass composite orders under Sections 452 to 454 regarding
disposal of property came to be explained thus:

Whether it is an appeal under Section 454 or an appeal against the conviction passed in the

judgment in which the disposal order was passed, the court of appeal could notify, alter or

annul the order of disposal recorded by the court below and make any further order that may

be just.”
Where a First Class Magistrate passes an order of acquittal and an order for disposal of property
under Section 452, appeal against the order of acquittal will be to the High Court, whereas the
appeal against the latter order will be to the Court of Session. In such and similar contingencies,
it should be left to the discretion of the superior court concerned, {whether moved by the party
or not), to pass appropriate orders with a view to avoiding prejudice to any party till the final
disposal of all matters in controversy.>

Sub-section (2) of Section 454 gives very wide power to make any further orders that may be
just. This would enable the appellate court to give effect to an order setting aside the order of the
trial court, if that order has been carried out, by directing the restitution of property.”

According to Section 456(3}, where an order has been made under Section 456(1) {i.e. passing
of an order of restoration of possession), the provisions of Section 454 shall apply in relation
thereto as they apply in relation to an order under Section 453. Under Section 454(3), powers
referred to in Section 454(2) may be exercised by a court of appeal, confirmation or revision

while dealing with the case in which the order referred to in Section 454(1) has been made.**

Destruction of libellous and other matter
Section 455 provides as follows:

455. (1) On a conviction under Section 292, Section 293, Sec non 501 or Section 502 of the
Indian Penal Code (45 of i860), the Court may order

50. See, 415t Report, pp. 339-40, para. 43.19.

51.Deen Day a I Gupta v. State o/L7.P., 1999 Cri Lj 299 (Ail).

52.See, 41st Report, p. 340, para. 43.19.

53. Hagu Biswas v. Manmatha Nath Mitra, {1914} 15 Cri Lj 184,
185-86: AIR 1914 Ca) 658; Aranachala Thevan v,
Vellachami Thevan, (1923) 24 Cri L] 162, 164: ILR (1922) 46

54. rakirbhai Chhaganlal v. Ran jit Ratilal, 1982 Cri Lj 2261,
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destruction of all the copies of the thing in respect of which the conviction

was

had, and which are in the custody of the Court or remain in the possession or

power of the person convicted.

(z) The Court may, in like manner, on a conviction under Section

272,

Section 273, Section 274 or Section 275 of the Indian Penal Code (45 of

i860),

order the food, drink, drug or medical preparation in respect of which

the

conviction was had, to be destroyed.
Sections 292, 293 referred to above relate to the offences involving sale, etc. of obscene
books, etc., Sections 501, 502 relate to sale or printing etc. of defamatory matter
concerning high dignitaries like the President or Vice-President of India.

Sections 273, 274, 275 relate to offences involving adulteration of food and drugs and

allied matters.

Power to restore possession of immovable property
In this connection Section 456 provides as follows:

456. {1) When a person is convicted of an offence attended by criminal force or show of
force or by criminal intimidation, and it appears to the Court that, by such force or show of
force or intimidation, any person has been dispossessed of any immovable property, the
Court may, if it thinks fit, order that possession of the same be restored to that person after
evicting by force, if necessary, any other person who may be in possession of the property:

Provided that no such order shall be made by the Court more than one month after the
date of the conviction.

(2) Where the Court trying the offence has not made an order under subsection (1).
the Court of appeal, confirmation or revision may, if thinks fit, make such order while
disposing of the appeal, reference or revision, as the case may be.

(3) Where an order has been made under sub-section (1), the provisions of Section 454
shall apply in relation thereto as they apply in relation to an order under Section 453.

(4) No order made under this section shall prejudice any right or interest to or in such
immovable property which any person may be able to establish in a civil suit.

The powers under this section can be exercised only if two conditions are satisfied: i) a person
has been convicted of an offence attended by criminal force or show of force or by criminal
intimidation; and it) it appears to the court that, by such force or show of force or intimidation,

any person has

55.
Subha
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forcible acts;® and there is no reason why it should be interpreted in a manner
favourable to the criminal.”

What the section requires is that the offence of which a person is convicted is
attended by criminal force etc. and it is not necessary that such criminal force etc. must
be an ingredient of the offence.>®

The expression “criminal force” has been defined in Section 350 IPC; and in rhe
light of that definition the criminal force referred to in Section 456 must be with
reference to person and not to property.”® An order for restoration of possession
cannot be made under this section where the criminal force attending the
dispossession is used not against the person dispossessed, but against the property in
his absence.” Resistance of the command by the owner to quit the trespassed
premises either by threats of injury to the owner even by words of mouth or
intimidation or by actual use of criminal force brings the offence of criminal trespass
in either of the cases within the expression “attended by criminal force or intimidation
or show of force” as occurring in Section 456 of the Code.”

However it has also been held that application of criminal force means application
of power or strength for a purpose which is criminal in character, regardless of the fact
whether it is used against a person or a thing. When the accused effected trespass
upon the complainant's house in his absence they clearly committed a crime using
violence by breaking open the door and effecting entry thereinto. Under these
circumstances it was held that Section 456 was applicable.®

The appellate or revislonal court acting under Section 456(2) will have jurisdiction
or power to pass the order for restoration of possession at any time but it has to be
exercised with discretion within reasonable time of the disposal of the appeal,
reference or revision.”

56.Beran
Kutty
Haji v.
%7. X. Abdul
8. Alakal
Senapp

Xanigo
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Char an,
1956 Cri
Li 214:
60.
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Hossain
v.
62.N.
Ab
65. H.P. Gupta v. Manohar Lai, (1979) 2 SCC 486: 1979 $CC
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Procedure by police upon seizure of property

Section 457 provides as under:
457. (1) Whenever the seizure of property by any police officer is reported to a
Magistrate under the provisions of this Code, and such property is not produced
before a Criminal Court during an inquiry or trial, the Magistrate may make such
order as he thinks fit respecting the disposal of such property or the delivery of
such property to the person entitled to the possession thereof, or if such person
cannot be ascertained, respecting the custody and production of such property.

(z) If the person so entitled is known, the Magistrate may order the property to
be delivered to him on such conditions (if any) as the Magistrate thinks fit anti if
such person is unknown, the Magistrate may detain it and shall, in such case, issue
a proclamation specifying the articles of which such property consists, and
requiring any person who may have a claim thereto, to appear before him and
establish his claim within six months from the date of such proclamation.

The section is applicable only if the following two conditions are satisfied: /) the
seizure of property by a police officer is reported to a Magistrate under the provisions
of the Code; and ii) such property is not produced before a criminal court during an
inquiry or trial.

A police officer after taking a search of a person on arrest can, according to Section
51, seize ail articles found on such person. A police officer under Section 102 may seize
any property which may be alleged or suspected to have been stolen, or which may be
found under circumstances which create suspicion of the commission of any offence.
In case of such seizure the police officer is required forthwith to report the seizure to
the Magistrate having jurisdiction. If the fact of seizure is brought to the notice of the
Magistrate by any party interested or even, by a party who applies for delivery of the
property, it would be sufficient to give jurisdiction to Magistrate to entertain and deal
with the application under Section 457M Section 102(3) *-*° provides that where the
property seized is such that it cannot be conveniently transported to the court, the
police officer may give custody thereof to any person on his executing a bond
undertaking to produce the property before the court as and when required and to
give effect to the further orders of the court as to the disposal of the same.

The report of seizure of property need not necessarily he to a Magistrate
competent to hold inquiry or trial of the case in which the property is involved. As it is
the report that is made to him of seizure and the fact that the property seized is not
produced before court in any inquiry or trial which give him jurisdiction to act under
Section 457, the power conferred by that section can be exercised even by a Magistrate
who has no power to hold enquiry or trial of the case in which the property is

. 6465646
involved. *4 % %%

64. Krushna Charan Mohanty v. State of Orissa. 1989 Cri Lj 102.5, 1027 (Ori).

65. P.V. ]oseph v. State, 1978 Cri Lj 12,06, 1208 (Ken; See also, observations in Thlmmhy V.
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The words “and such property is not produced before the criminal court during
inquiry or trial” in Section 457(1) merely refer to the stage of investigation and not the
stage of inquiry or trial. These words only mean that the property has not been
produced before the Magistrate. Such nonproduction may be on account of 1) absence
of any inquiry or trial, or 2) though the enquiry or trial is pending, still the
investigating agency has not produced it in the court. The provisions of Section 457
are sufficiently wide so as to cover the case where the Magistrate is called upon to pass
an order
about di*s%%sal or custody of a property during investigation stage of a
matteér.

The discretion conferred by Section 457(1) on a Magistrate by the words “such
order as he thinks fit” is limited to the selection of one of the two alternatives: 1)
delivery of the property to the person entitled to the possession thereof, and 2)
disposal of it. He has got the widest discretion in the matter of disposal; once he
decides to dispose of it, he can dispose of it in any manner he likes. But if he decides
to deliver it to a person, he must deliver it to a person entitled to its possession. It may
also be noted that a Magistrate is not a civil court and has no power to decide disputes
about title.”” His inquiry is limited to finding as to which person is entitled to the
possession.®® Depending upon the circumstances of the case the court can prefer a
registered owner of a motor vehicle for releasing it.*

It has been held that the District Collector is not vested with the power to
confiscate a vehicle which was used for illegal transportation of sand. The vehicle so
confiscated was liable to be returned to the owner on his remitting the amount fixed
by the District Collector.”

When an order about the custody of the property is to be passed under Section
457, it is the consistent view of the courts that ordinarily after the proceedings are
dropped the property should be returned to the person from whose possession it was
taken.” However this does not mean that the Magistrate must always release such
property to the person from

State of Kerala, 1987 Cri Lj 1313 (Ker).

66. Ghafoor Bhai Nab bit Bkai Tawar v. Motiram Keshaoram Bongirwar, 1978 Cri Lj 405, 410
(Bom); see also, P.V. Joseph v. State, 1978 Cri Lj xz06, 12,08 (Ker); Ajai Singh v. Nathi Lai,
1978 Cri Lj 6x9 (All); Amb’ika Roy v. State of W.B., 1974 Cri LJ OO, 1004, 1005 (Cal). The
contrary view expressed earlier in Nanno Mai v. S.M. Khan, 1976 Cri Lj 1783, 1784 (Ail) and
Balaji v. State ofA.P., 1976 Cri Lj ia™r, 1465 (AP), does not seem ro he good law any longer.

67. S. Abdul Jabbar v. Khaleel Ahamed, 1988 Cri Lj 810 (Kant).
68. Purshottam Das Banarasidas v. State, 1952 Cri Lj 856: AIR. 1952.
All 470; see also, S.

Rajendran v. K.A.S. Rama Appaswamy, 19S2 Cri Lj 86, 88
69. Gaaadhar Baliarsingh v. Srinivas Misra, 1990 Cri Lj ngo (Ori); bar
also see, Srini has Sahu v.
70. M oosakoya v. State of Kerala, zoo 6 Cri Lj IZT (Ker).
71. Brijendra Singh v. B.K. Gupta, 1976 Cri Lj 467 (Ail); see also, Zafar
AH v. Tausik Hasan, X971
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whom the property has been recovered, especially when the stage of the case is in
suspicion, the investigation is not over and charge sheet has not yet been laid. It
would not be correct to say that whenever the claimant asks for the property back he
should be given back the said property. That has to be decided on its merits in each
case and the discretion of the court has to be exercised after due consideration of the
interests of justice including the prospective necessity of the production of the seized
articles at the time of trial. If the release of the property seized will, in any manner,
affect or prejudice the course of justice at the time of the trial, it will be a wise
discretion to reject the claim for return.”

Section 457 gives wide discretion to court to pass suitable order for the disposal of
the property, or for delivery of such property to the person entitled to the possession
thereof subject to such conditions as it may think appropriate, or if there is no such
person may pass orders for the custody and production of such property.” It has been
held that before making an order under this section the affected party should be
heard.”

In a case where no offence is made out in respect of property seized from the
possession of a person, such property should normally be returned to him; but when
the court is satisfied that such person had obtained that property by means of any
offence, the court will have to decide the question of the right of possession of
property and to order the delivery of the property to the person entitled to its
possession.” Although under Section 457 the court is primarily concerned with the
possessory entitlement to the property and not to its ownership, it cannot be
stretched to such an extent as to disentitle an owner in possession of the property
from which he had been deprived by an unlawful act. Thus simply because a property
is found in possession of a thief would not justify the allowance of its retention by
him. Instead the possession has to be relegated to the stage when the rightful
possessor was so dispossessed by a wrongful and criminal act.”

It has been held that once the identity of a person from whose possession property
under Section 102. of the Code was seized, was known it should be delivered to him
without resorting to the procedure prescribed for proclamation under Section 457(2.)
inasmuch as there is presumption under Section no, Evidence Act that possessor of
property is its owner unless the contrary is established.”

72.  Ram parkasb Sharma v. State of Haryana, {1978) 2 SCC 491: 1978 SCC (Cri.) 309, 310: 1978 Cri
Lj n20.

73. See, observations inArunachalam v. State of Orissa, 1989 Cri Lj 739 (Or;).

74, Shy am M. Sachdev v. State, 1991 Cri Lj 300 (Del).

75, Lakshmichand Rajmal v. Gopikisan Baimukund, (1936) 37 Cri Lj 573: AIR 1936 Bom 171; K.
Chinnavadu. re, (1943) 44 Cri. L] 168: AIR 1942 Mad 726.

76. s5/jer Singh v. State, 1981 Cri Lj 1357, 3:3-39 (Del).

77. Kesbu Lai v. State o f Rajasthan, 1996 Cri Lj 740 (Rai).
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In a case wherein after the dispute with regard to the property was settled, the police
handed over the property to the complainant whose complaint was found not correct the
Rajasthan High Court reiterated that the final disposal of property would be done by the
court alone. Police has no such authority. The court therefore following the Supreme
Court’s ruling in Basawa Kom Dyamangouda Patil v. State of Mysore" ordered the
government to pay compensation to the person from whose possession the property was
seized.”

It has been held that an order passed by an Additional Chief Judicial Magistrate under
Section 457 cannot be reviewed by him.*

It has been ruled rhat under Section 457 Magistrate does not have power to order
return of property seized by customs officials.”

30.22  Procedure where no claimant appears within six months
Procedure where no Section 458 provides as follows: claimant appears
within six months 45S. (1} If no person within such period establishes his claim to such property, and if the person in
whose possession such property was found is unable to show that it was legally acquired
by him, the Magistrate may by order direct that such property shall be at the disposal of
the State Government and may be sold by that Government and the proceeds of such sale
shall be dealt with in such manner as may be prescribed.
(2) An appeal shall lie against any such order to the Court to which appeals
ordinarily lie from convictions by the Magistrate.

30.23  Power to sell perishable property
Power to sell perishable In this connection Section 459 provides as follows:
property 459. If the person entitled to the possession of such property is unknown or absent

and the property is subject to speedy and natural decay, or if the Magistrate to whom its
seizure is reported is of opinion that its sale would be for the benefit of the owner, or that
the value of such property is less than five hundred® rupees, the Magistrate may at any
time direct it to be sold; and the provisions of Sections 457 and 458 shall, as nearly as may
be practicable, apply to the net proceeds of such sale.

The plain reading of the section shows that the concerned Magistrate can exercise the
powers which the court has under Sections 457 and 458 under any of the three
circumstances, namely, 1) if the person entitled to the possession of such property (that is,
seized property) is unknown or absent and the property is subject to speedy and natural
decay, 2) if the Magistrate to whom the seizure is reported is of the opinion that the sale
78.{1977) 4 SCC 558: 1977 SCC (Cri) 598: 1977 Cri LJ 141.

79. Ganesh v. State, 1988 Cri LJ 475 (Raj).

80. Bhupinder Singh v. State of Haryana, 1988 Cri Lj 1330 (P&H).

81. Collector of Customs v. Maria Rsge, 1991 Cri Lj 229 (Gau).
82. ins. by Criminal Procedure Code (Amendment) Act, 2005 (w.e.f. 23-6-2006}.
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would be for the benefit of the owner; or 3} that the value of the property is
less than rupees five hundred. In either of these three circumstances, the
Magistrate can utilise the powers vested in him under Sections 457 and 458.
The second circumstances, namely, that the sale should be for the benefit of
the owner does not depend upon the report of the seizure by the police
because that report can be given to the Magistrate by any person under
Section 459. Therefore, even the accused, or any other person for that
matter, can draw the attention of the Magistrate that the property is seized
by the police and that its sale would be for the benefit of the owner. When
this is done, it would be open to the Magistrate to take action under
Sections 457 and 458 applying their provisions as nearly as may be
practicable.®

Part VI
Some Assorted Provisions

Service of summons on witness by post
Section 69 provides as follows:
69. (i) Notwithstanding anything contained in the preceding sections of this
Chapter, a Court issuing summons to a witness may, in addition to and
simul-
taneously with the issue of such summons, direct a copy of the summons to
be served by registered post addressed to the witness at the place where he
ordinarily resides or carries on business or personally works for gain.
(z) When an acknowledgement purporting to be signed by the witness or
an endorsement purporting to be made by a postal employee that the witness
refused to take delivery of the summons has been received, the Court issuing
the summons may declare that the summons has been duly served.
The words “this chapter” mean Chapter VI of the Code containing
Sections 61 to 69 relating to “processes to compel appearance”. These
sections have been discussed earlier in para. 5.3.

The section is primarily intended to avoid delay in the service of sum-
mons on witnesses.

Reciprocal arrangements regarding processes
In this connection Section 105 provides as follows:

105. (r) Where a Court in the territories to which this Code extends (hereafter
in this section referred to as the said territories) desires that—
{a) a summons to an accused person, or
(b) a warrant for the arrest of an accused person, or
(c) asummons to any person requiring him to attend and produce a
docu-
ment or other thing, or to produce it, or
{d) a search warrant,

S3. Mohar Singh Prem Singh v. State, 1979 Cri Lj 2.16, 2.19 (HP).

30.24

Service of summons on
tininess by post

30.25

Reciprocal
arrangements
regarding
processes



https://t.me/LawCollegeNotes_Stuffs

896 Chapter 30 Miscellaneous Provisions

issued by it shall be served or executed at any place,—

(i) within the local jurisdiction of a court in any State or area in India outside the said
territories, it may send such summons or warrant in duplicate by post or otherwise,
to the presiding officer of that court to be served or executed; and where any
summons referred to in clause
(@) or clause (c) has been so served, the provisions of Section 68 shall apply in
relation to such summons as if the presiding officer of the Court to whom it is sent
were a Magistrate in the said territories,

(ii} in any country or place outside India in respect of which arrangements have been
made by the Central Government with the Government of such country or place for
service or execution of summons or warrant in relation to criminal matters {hereafter
in this section referred to as the contracting State), it may send such summons or
warrant in duplicate in such form, directed ro such Court, judge or Magistrate, and
sent to such authority for transmission, as the Central Government may, by
notification, specify in this behalf.

\2) Where a Court in the said territories has received for service or execution—

(a) asummons to an accused person, or

(b) awarrant for the arrest of an accused person, or

(c) a summons to any person requiring him to attend and produce a document or other
thing or to produce it, or

(d) asearch warrant,

issued by—

(i) a Court in any State or area in India outside the said territories,

{ii} a Court, Judge or Magistrate in a contracting State, it shall cause the same to be

served or executed as if it were a summons or warrant received by it from another Court in
the said territories for service or execution within its local jurisdiction; and where—

{:i) a warrant of arrest has been executed, the person arrested shall, so far as possible, be
dealt with in accordance with the procedure prescribed by Sections 8o and 8i,

{ii} a search-warrant has been executed, the things found in the search shall, so far as
possible, be dealt with in accordance with the procedure prescribed by Section 101.

Provided that in a case where a summons or search-warrant received from a contracting

State has been executed, the documents or things produced or things found in the search
shall be forwarded to the Court issuing the summons or search-warrant through such
authority as the Central Government may, by notification specify in this behalf.**

30.26 Forfeiture of certain publications as a precautionary measure and remedies available
to person aggrieved by such forfeiture These matters have been covered by Sections
95 and 96 which provide as follows:

84. Proviso ins. by Criminal Procedure (Amendment} Act 32 of 1988.
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95. (i) Where—
(a) any newspaper, or book, or {b}
any document,

Power to Declare Certain Publications Forfeited 897

Power to declare certain
publications forfeited
and to issue sea

wherever printed, appears to the State Government to contain any matter the publication of rch-warrants for the
which is punishable under Section 124-A or Section 153-A or Section 153~B or Section 292. or S4M€

Section 293 or Section 295-A of the Indian Penal Code (45 of i860}, the State Government

may, by notification, stating the grounds of its opinion, declare every copy of the issue of the

newspaper containing such matter, and every copy of such book or other document to be

forfeited to Government, and thereupon any police officer may seize the same

wherever found in India and any Magistrate may by warrant authorise any
police officer not below the rank of sub-inspector to enter upon and search for
the same in any premises where any copy of such issue or any such book or
other document may be or may be reasonably suspected to be.

(2) In this section and in Section 96,—

{a) “newspaper” and “book” have the same meaning as in the Press and

Registration of Books Act, 1867 (25 of 1867};

(.b) “document” includes any painting, drawing or photograph, or other

visible representation.

(3) No order passed or action taken under this section shall be called in
question in any Court otherwise than in accordance with the provisions of
Section 96.

The prima facie opinion of the government that the offending publica-
tion would come within the relevant section of the penal code with its
requirement of intent would be adequate here to enable it to act under
Section 95(1} of the Code.”

‘Where the notification failed to set out the facts on which the opinion
of the State Government was formed, the same was held to be invalid.*
However, the State Government could publish second notification to cure
the technical defects of the first notification.”

The notification must set out the grounds on which the State Government
has formed a particular opinion. The State Government is required to
mention the particular facts, reasons and circumstances upon or on the

basis of which it had come to form the opinion.**

96. (1) Any person having any interest in any newspaper, book or other docu-
ment, in respect of which a declaration of forfeiture has been made under
Section 95, may, within two months from the date of publication in the Official
Gazette of such declaration, apply to the High Court to set aside such dec-
laration on the ground that the issue of the newspaper, or the book or other

85.Nand Ktshore Singh v. State of Bihar, 1985 Cri Lj 797 (Pat).
86.Anand Chintamani Dighe v. State of Maharashtra, 2002 Cri L] S

87. Sujato Bhadra v. State of W.B., 2006 Cri Lj 368 (Cal).

88. Varsha Publications (?) Ltd. v. State of Maharashtra, 1983 Cri Lj
1446, 1449
(Bom): see
aiso,

Harnam
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30.27
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document, in respect of which the declaration was made, did not contain any such matter as
is referred to in sub-section (.1) of Section gs.
(a) Every such application shall, where the High Court consists of three or more Judges,
be heard and determined by a Special Bench of the High Court composed of three Judges and
where the High Court consists of less than three Judges, such Special Bench shall be
composed of all the judges of that High Court.
(3} On the hearing of any such application with reference to any newspaper, any copy of
such newspaper may be given in evidence in aid of the proof of the nature or tendency of the
words, signs or visible representations contained in such newspaper, in respect of which the
declaration of forfeiture was made.
{4} The High Court shall, if it is not satisfied that the issue of the newspaper, or the book
or other document, in respect of which the application has been made, contained any such
matter as is referred to in sub-section (1) of Section 95, set aside the declaration of forfeiture.
(5) Where there is a difference of opinion among the Judges forming the Special Bench,
the decision shall be in accordance with the opinion of the majority of those Judges.
The satisfaction of the High Court alone that the offending material does not contain any matter
which is punishable under one or other of the relevant Sections specified in Section 95(1 )(b) is
the conclusive factor in either upholding or quashing the declaration of forfeiture.®

By having recourse to the provisions of Section 5, Limitation Act, 1963 [read with S. 2.9(2.) of
the Act], the period of limitation prescribed under Section 96(1) can be extended by the High
Court in an appropriate case.”

Part of Section 95 relating to search-warrants has already been discussed in para. 7.3 dealing

with search warrants.

Delivery to commanding officers of persons liable to be tried by court-martial
Section 475 provides as follows:

475. (1) The Central Government may make rules consistent with this Code

and the Army Act, 1950 (46 of 1950), the Navy Act, 1957 (6z of 1957), and

the Air Force Act, 1950 (45 of 1950), and any other law, relating to the Armed

Forces of the Union, for the time being in force, as to cases in which persons
subject to military, naval or air force law, or such other law, shall be tried by a Court to which
this Code applies or by a Court-martial; and when any person is brought before a Magistrate
and charged with an offence for which he is liable to be tried either by a Court to which this
Code applies or by a Court-martial, such Magistrate shall have regard to such rules, and shall
in proper cases deliver him, together with a statement of the offence of which he is accused,
to the commanding officer of the unit to which he belongs, or to
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the commanding officer of the nearest military, naval or air force station, as the
case may be, for the purpose of being tried by a Court-martial.

Explanation.—In this section—

(a) “unit” includes a regiment, corps, ship, detachment, group, battalion or

company,

(b) “court-martial” includes any tribunal with the powers similar to those of a

Court-martial constituted under the relevant law applicable to the Armed
Forces of the Union.

(z) Every Magistrate shall, on receiving a written application for that purpose
by the commanding officer of any unit or body of soldiers, sailors or airmen
stationed or employed at any such place, use his utmost endeavours to apprehend
and secure any person accused of such offence.

(3) A High Court may, if it thinks fit, direct that a prisoner detained in any jail
situated within the State be brought before a Court-martial for trial or to be
examined touching any matter pending before the Court-martial.

Interpreter to be bound to interpret truthfully 30.28
‘When the services of an interpreter are required by any criminal court for the interpretation of any evidence or statement, he shall be bound to state

the true interpretation of such evidence or statement. [S. z8z]

Public servant concerned in sale not to purchase or bid for property

A public servant having any duty to perform in connection with the sale of any property under this Code shall not purchase or bid for the property.

[S. 481] 30.29

Duty of High Court to exercise continuous superintendence over courts of Judicial
Magistrates

Every High Court shall so exercise superintendence over the courts of judicial Magistrates subordinate to it as to ensure that there is an expeditious
and proper disposal of cases by such Magistrates. [S. 483]

The section requires supervision of the courts of Judicial Magistrates from time to time to ensure that there is expeditious and proper disposal

of cases by the Magistrates. It calls for constant inspection of the subordinate judiciary from time to time.”" 30.30
PART VII
Irregular Proceedings and Inherent Powers
of High Court
Irregularities which do not vitiate proceedings
In this connection Section 460 provides as below:
30.31

91. Amrik Singh Gandhi v. Premier Tyres Ltd., 1982 Cri Lj 1723 (Gau).

°99
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Irregularities which do
not vitiate proceedings

460. If any Magistrate not empowered by law to do any of the following things, namely—
{a) to issue a search-warrant under Section 94;
(b) to order, under Section 155, the police to investigate an offence;
{c) to hold an inquest under Section 176;
[d) to issue process under Section 187, for the apprehension of a person within his local
jurisdiction who has committed an offence outside the limits of such jurisdiction;
{e) to take cognizance of an offence under clause (a) or clause (b) of subsection (1) of
Section 190;
{fj to make over a case under sub-section (2) of Section 192;
(g) to tender a pardon under Section 306;
(/?) to recall a case and try it himself under Section 410; or (2) to sell property under
Sections 458 or 459,
erroneously in good faith does that thing, his proceedings shall not be set aside merely on
the ground of his not being so empowered.

Some of the clauses in Section 460 have already been considered at appropriate places
earlier. However, it is thought desirable to reproduce the entire section in order to
give a comprehensive idea of all the clauses together.

30.32 Irregularities which vitiate proceedings
In this connection Section 461 provides as follows:

Irregidarities which 461. If any Magistrate, not being empowered by law in this behalf, does any of the following
vitiate proceedings things, namely—
(a) attaches and sells property under Section 83;
(b) issues a search-warrant for a document, parcel or other thing in the custody of a
postal or telegraph authority;
(c) demands security to keep the peace;
(d) demands security for good behaviour;
(e) discharges a person lawfully bound to be of good behaviour;
(/} cancels a bond to keep the peace;
(g) makes an order for maintenance;
{h) makes an order under Section 133 as to a local nuisance;
(*) prohibits, under Section 143, the repetition or continuance of a public nuisance;
(/") makes an order under Part C or Part D of Chapter X;
(k) takes cognizance of an offence under clause (c) of sub-section (1) of Section 190;
(/) tries an offender;
{m) tries an offender summarily;
{n) passes a sentence, under Section 325, on proceedings recorded by another Magistrate;
(o) decides an appeal;
(p) calls, under Section 397, for proceedings; or {q} revises an order passed under
Section 446,
his proceedings shall be void.
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Irregularities Which Vitiate Proceedings

Some of the clauses in Section 461 have already been discussed in earlier
discussions. However, the entire section has been reproduced here to give
a comprehensive picture of all the clauses.

Defect or error not to make attachment unlawful 3033
No attachment made under this Code shall be deemed unlawful, nor shall

any person making the same be deemed a trespasser, on account of any

defect or want of form in the summons, conviction, writ of attachment or

other proceedings relating thereto. [S. 466]

Finding or sentence when reversible by reason of error,

omission or irregularity 3034

The matter has been covered by Section 465 which has been reproduced in

earlier para. 7.8(c) and has also been referred to at various places elsewhere.

The section is not being reproduced once again. However, the observations

of the Supreme Court in this connection are worth quoting. The court has

observed:
The Code of Criminal Procedure is essentially a code of procedure and like all
procedural law, is designed to further the ends of justice and not to frustrate
them by introduction of endless technicalities. At the same time it has to be
borne in mind that it is procedure that spells much of the difference between
rule of law and rule by whim and caprice. The object of the Code is to ensure
for the accused a full and fair trial in accordance with the principles of natural
justice. If there be substantial compliance with the requirements of law’, a
mere procedural irregularity would not vitiate the trial unless the same
results in miscarriage of justice. In all procedural law's certain things are vital.
Disregard of the provisions in respect of them would prove fatal to the trial
and would invalidate the conviction. There are, how-ever, other requirements
which are not so vital. Non-compliance -with them would amount to an
irregularity which would be curable unless it has resulted in a failure of
justice.”* %

Saving of inherent power of High Court 3035
Nothing in this Code shall be deemed to limit or affect the inherent pow-
ers of the High Court to make such orders as may be necessary to give
effect to any order under this Code, or to prevent abuse of the process of
ANy court or otherwise to secure the ends of justice. [S. 482]
The section was considered earlier in Chapter 1 {supra)’* and at several
other places.
This section makes it clear that the provisions of the Code are not
intended to limit or affect the inherent powers of the High Courts.

92. I\%bal Ismail Sodawala V, State of
aharashtra (1975) 3 SCC 140: 1974

Cri) 764, 772 1974 Cri LY 12.91.

1 N

901
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Obviously the inherent power can be exercised only for either of the three purposes
specifically mentioned in the section. This inherent power cannot naturally be invoked
in respect of any matter covered by the specific provisions of the Code. It cannot also
be invoked if its exercise would be inconsistent with any of the specific provisions of
the Code. It is only if the matter in question is not covered by any specific provision of
the Code that Section 482 can come into operation, subject further to the requirement
that the exercise of such power must serve either of the three purposes mentioned in
the said section. In prescribing rules of procedure legislature undoubtedly attempts to
provide for all cases that are likely to arise; but it is not possible that any legislative
enactment dealing with the procedure, however carefully it may be drafted, would
succeed in providing for all cases that may possibly arise in future. Lacunae are
sometimes discovered in procedural law and it is to cover such lacunae and to deal
with cases where such lacunae are discovered that procedural law invariably recognises
the existence of inherent power in courts. It would be noticed that it is only the High
Court whose inherent power has been recognised by Section 482, and even in regard to
the High Court’s inherent power definite salutary safeguards have been laid down as to
its exercise. It is only where the High Court is satisfied either that an order passed
under the Code would be rendered ineffective or that the process of any court would
be abused or that the ends of justice would not be secured that the High Court can and
must exercise its inherent powers under Section 482 of the Code.®* It is neither
possible nor desirable to lay down any indexible rule which would govern the exercise
of inherent jurisdiction. No legislative enactment dealing with procedure can provide
for all cases that may possibly arise.” It has been held that Section 482 cannot be
invoked in non-criminal proceedings such as those under the Customs Act.*®

“Inherent jurisdiction” “to prevent abuse of process
are terms incapable of definition or enumeration, and capable at the most of test,
according to well established principles of criminal jurisprudence. “Process” is a
general word meaning in effect anything done by the court. The framers of the Code
could not have provided which all cases should be covered as abuse of the process or

» «

to secure the ends of justice”

court. It is for the court to take a decision in particular cases.”’

94.
Tal
95. See, Stnte of Orissa v. Saroj Kumar Sahoo, (2005) 13 S
CO 540:
96.
97-
Ede
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The inherent power contemplated by Section 482 has to be exercised sparingly, carefully and
with caution and only where such exercise is justified by the tests specifically laid down in the
section itself."

The Supreme Court has reiterated the nature of this power thus:

The power conferred on the High Court under Articles 226 and 227 of the

Constitution and under Section 482 of the Code have no limits but more the

power more due care and caution is to be exercised while invoking these powers.

When the exercise of powers could be under Article 2277 or Section 482 of the

Code it may not always be necessary to invoke the provisions of Article 226. Some

of the decisions of this Court laying down principles for the exercise of powers by

the High Court under Articles 226 and 227 may be referred to.”
The following cases {summarised) have been stated by the Supreme Court,> by way of
illustration wherein the extraordinary power under Article 226 or inherent power under Section
482 can be exercised by the High Court to prevent abuse of process of any court or to secure
justice.

1. Where the allegations in the FIR/complaint, even if they are taken at their face value do

not prima facie constitute any offence against the accused.

2. Where the allegations in the FIR or other materials do not constitute a cognizable
offence justifying an investigation by the police under Section 156(1) of the code except
under an order of a Magistrate within the purview of Section 155(2).

3. Where the uncontroverted allegations in the FIR/complaint and the evidence collected
thereon do not disclose the commission of any offence.

4. W'here the allegations in the FIR/complaint do not constitute any cognizable offence
but constitute only non-cognizable offence to which no investigation is permitted by the
police without the order of Magistrate under Section 155(2}.

5. WoTere the allegations are so absurd and inherently improbable on the basis of which no
prudent person can ever reach a just conclusion that there is sufficient ground for
proceeding against the accused.

6. Where there is an express legal bar engrafted in any of the provisions of the Code or the
Statute concerned (under which the proceeding is instituted) to the institution and
continuance of the proceedings and/or where there is a specific provision in the code or

in the statute concerned, providing efficacious redress for the grievance of the aggrieved

party.

1. Talab Haji Hussain v.
Madhukar Iurshotla?n

2. Pepsi Poods Ltd. v. judicial Magistrate, {1998) 5 SCC 749, 758:
1998 SCO (Cri) 1400; see also, Simrikhia v. Dailey Mukherjee,

3. State of Haryana v. Bhajan .Lai, 1992 Supp (1) SCC 335: 1992 SCC (Cri)
527. These have been abridged and presented here.
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7. Where a criminal proceeding is manifestly attended with mala fide and/or where
the proceeding is maliciously instituted with an ulterior motive for wreaking
vengeance on the accused with a view to spite him due to private and personal
vengeance.

The courts have been following these in dealing with requests for quashing criminal
proceedings.

The following principles in relation to the exercise of the inherent power of the
High Court have been followed ordinarily and generally, almost invariably, barring a
few exceptions:

1. that the power is not to be resorted to if there is a specific provision in the Code

for the redress of the grievance of the aggrieved party;

2. that it should be exercised very sparingly to prevent abuse of process of any
court or otherwise to secure the ends of justice;

3. that it should not be exercised as against the express bar of law engrafted in any
other provision of the Code.

In most of the cases decided during several decades the inherent power of the High
Court has been invoked for the quashing of a criminal proceeding on one ground or
the other.*

In R.P. Kapur v. State of Punjab’, the Supreme Court considered the circumstances in
which the High Court can, by invoking its inherent powers, quash the criminal
proceedings in a subordinate criminal court. The Supreme Court observed:

It is well-established that the inherent jurisdiction of the High Court can be
exercised to quash proceedings in a proper case either to prevent the abuse of the
process of any court or otherwise to secure the ends of justice. Ordinarily criminal
proceedings instituted against an accused person must be cried under the
provisions of the Code, and the High Court would be reluctant to interfere with the
said proceedings at an interlocutory stage. It is not possible, desirable or expedient
to lay down any inflexible rule which would govern the exercise of this inherent
jurisdiction. However, we may indicate some categories of cases where the inherent
jurisdiction can and should be exercised for quashing the proceedings. There may
be cases where it may be possible for the High Court to take the view that the
institution or continuance of criminal proceedings against an accused person may
amount to the abuse of the process of the Court or that quashing of the impugned
proceedings would secure the ends of justice. If the criminal proceeding in question
is in respect of an offence alleged to have been committed by an accused person
and it manifestly appears that there is legal bar against the institution or
continuance of the
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said proceeding the High Court would be justified in quashing the proceeding on
that ground. Absence of the requisite sanction may, for instance, furnish cases
under this category. Cases may also arise where the allegations in the first
information report or the complaint, even if they are taken at their face value and
accepted in their entirety, do not constitute the offence alleged; in such cases no
question of appreciating evidence arises; it is a matter merely of looking at the
complaint or the first information report to decide whether the offence alleged is
disclosed or not. In such cases it would be legitimate for the High Court to hold
that it would be manifestly unjust to allow the process of the criminal court to be
issued against the accused person. A third category of cases in which the inherent
jurisdiction of the High Court can be successfully invoked may also arise. In cases
falling under this category the allegations made against the accused person do
constitute an offence alleged but there is either no legal evidence adduced in
support of the case or evidence adduced dearly or manifestly fails to prove the
charge. In dealing with this class of cases it is important to bear in mind the
distinction between a case where there is no legal evidence or where there is
evidence which is manifestly and dearly inconsistent with the accusation made
and cases where there is legal evidence which on its appreciation may or may not
support the accusation in question. In exercising its jurisdiction under [S. 482] the
High Court would not embark upon an enquiry as to whether the evidence in
question is reliable or not. That is the function of the trial Magistrate, and
ordinarily it would not be open to any party to Invoke the High Court’s inherent
jurisdiction and contend that on a reasonable appreciation of the evidence the
accusation made against the accused would not be sustained. Broadly stated that
is the nature and scope of the inherent jurisdiction of the High Court under [$.
482] in the matter of quashing criminal proceedings, and that is the effect of the
judicial decisions on the point.®”

The law stated above is not affected by Section 397(2) of the new Code of 1973. It still
holds good in accordance with Section 4827 It is the Inadequacy inherent in the
Code which fails to provide for all contingencies which has called for the creation of
and saving the inherent power of the High Court to act ex debito justitiae. The same
also explains why the inherent power is not to be exercised in matters specially
covered by the other provisions of the Code. Therefore it is important to note that
the specific bar put by Section 397(2) on the exercise of revisional jurisdiction In case
of interlocutory orders has changed the context of the use of inherent powers of the
High Court. There is nothing in Section 482 that is to be read subject to Section
397(2). However, the High Court is not to take recourse to its inherent powers
whenever it is unable to exercise its revisional powers in cases of interlocutory
orders. Indiscriminate or
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frequent use of the inherent power in this area of interlocutory orders would
obviously render nugatory the bar put by Section 397(2,}. That would be doing
indirectly what the court is directly forbidden to do under Section 397(2). While it
would not be proper to fetter or circumscribe the ambit of the inherent powers of
the High Court which is a mighty reservoir to be drawn by the litigants in cases
where the channels of other legal remedies under the Code are dried up, at the same
time it would be inadvisable to expand its ambit possibly except in rare cases to
spheres specifically sought to be excluded by the Code. It would be risky to attempt
formulations of principles to be followed in this regard. Circumstances may arise
where failure to exercise the inherent powers in case of interlocutory orders may
occasion great hardship. To inhibit or deny the High Court’s power to provide
remedies on such occasion may cause injustice for the removal of which alone the
court exists.® This position has made the Supreme Court to observe thus:

... though the revision before the High Court under sub-section (1} of Section 397

is prohibited by sub-section (3) thereof, the inherent power of the High Court is

still available under Section 482 of the Code and as it is paramount power of

continuous superintendence of the High Court under Section 483, the High Court

is justified in interfering with the orders leading to miscarriage of justice ... .°
Relief under Section 482 is not barred by any limitation since the power is conferred
to secure the ends of justice. Hence the mere fact that revision petition was hied at a
belated stage cannot provide legality to an order which is patently illegal or suffers
from the abuse of process of court."”

The High Court can in the exercise of its inherent jurisdiction expunge remarks
made by it or by a lower court in respect of any conduct of a person or official if it be
necessary to do so to prevent abuse of the process of the court or otherwise to secure
the ends of justice; the jurisdiction is however of an exceptional nature and has to be
exercised in exceptional cases only."

8. Bisiuanaih
Agarwalla  v.
Stats, 1976 Cri Lj
1901, 1903 (Cal);
Madhu Lira aye

9. Krisbnan v .
10. Enforcement Directo rate v. A jay
1L State of U.P. v.
M oh si. Nairn, (t9
6 4) r Cri 1J 549, 558:
AIR 1964 SC 703;
Ragbubir Satan v.
State of Bihar,
(1964) 1CrilJr,
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In considering the expunction of disparaging remarks against persons or
authorities the High Court will take into account:

(d whether the party whose conduct is in question is before the court or has an
opportunity of explaining or defending himself;

\ii) whether there is evidence on record bearing on that conduct justifying the

remarks; and

{Hi) whether it is necessary for the decision of the case, as an integral part thereof,

to animadvert on that conduct.
The Rajasthan High Court ruled that an order made in the absence of a party without
hearing him, when such order has been passed on merits and adversely affecting his
rights could be recalled in exercise of inherent powers under Section 482. However
the question in each case would be as to whether such a principle applies to the facts
of a given case or not.”

The Supreme Court has clarified that Section 482 could be invoked to award
cost.” Its observations are instructive:

In the result, we hold that while exercising inherent jurisdiction under Section
482, the Court has power to pass ‘such orders’ (not inconsistent with any provision of
the Code) including the order for costs in appropriate cases (s) to give effect to any
order passed under the Code, or lii) to prevent abuse of the process of any court, or
{in) otherwise to secure the ends of justice. As stated above, this extraordinary power
is to be used in extraordinary circumstances and in a judicious manner. Costs may be
to meet the litigation expenses or can be exemplary to achieve the aforesaid
purposes.™ It has also been recognised that judicial pronouncements must be judicial
in nature, and should not normally depart from sobriety, moderation and reserve."

It has been categorically declared by the Supreme Court that the subordinate
courts do not have inherent powers.® " It has at the same time, explained the vitality
of High Court’s inherent powers while locating its own plenary and residuary powers
in Article 136 of the Constitution." It observed:

12. Civil Supplies Deptt. v. Vimal Kwnar, 1999 Cri L] 1521 {Raj}.
12 Mary Angel v. State ofT.N{1999} 5 SCO 209: 1999 SCC (Cri) 1296; 1999 Cri L] 3513.
Ibid, 3521.
15. R.K. Lakshmanan v. A.K. Srinivasan. {1975} 2 SCC 466:
Tog75 SCC (Cri) 654. 657-58: 1975 Cri Lj 1545; State of U.P. v.
Mohd.
Naim, (1964} :i Cri L] 549, 558: AIR 1964 SC 703; State v.
N.C Jain, 1978 Cri Lj 1340 (All); S.K. Viswambaran v. E.
Kayakunju, {1987) 2 SCC -09: 1987 SCC (Cri) 289: 1987 Cri Lj
1& A.S. Gauraya v. S.N. Thakur, (1986) 2 SCC '709: 1956 SCC ((Cri)
249:1986 Cri Lj 1074; but see, observations of the Supreme
Court in Mimt Kumar 1 v. State of Bihar, (2006} 4 SCC 359:
{2006} 2 SCC (Cri) 310, 316: 2006 Cri LJ 2468. Also see, CBI v.

Nalki Liudinial Camibnn Acan ~r Ctrtn Al immat 11,\,\ V4 QOC sNEevnna (Cwi T AnQA
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... though there is no provision like Section 48z of the Criminal Procedure Code conferring

express power on this Court to quest or set aside any criminal proceedings pending before a

criminal court to prevent abuse of process of the court, but this Court has power to quash

any such proceedings in exercise of its plenary and residuary power under Article 136 of the
,C

18. Ibid, 461.
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Probing the Problems

Chapter 1

OBJECT, EXTENT AND SCOPE
1. Consider the impact of Sections 4(2) and 5 in the context of Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989

and examine the following decisions:

(a) Bhura Lai v. State, 1999 Cri LJ 3552 {Raj}
(b)  Referring Officer v. Police Station, Khammam, ige cri 1J 4173 (AP)

2. Consider the decision in Republic OfItaIy v.Union Oflndia, (2013) 4 SCC 721: (2013} 2 SCC (Cri) 905.

Chapter 2

CONSTITUTION OF CRIMINAL COURTS

1 Examine POnnUSWamy v. L Guruswamy, 1999 Cri LJ 2353 (Mad).
2. Examine whether the functioning of a sitting judge as an inquiry commission is violative of Article 50 of the Constitution.
3. Consider the desirability of simultaneously ordering registration of an FIR and a judicial inquiry by a sitting judge of the Fligh Court in a

case. Will the investigation be free, fair and just?

Chapter 3
POLICE, PROSECUTORS, DEFENCE COUNSELS,
PRISON AUTHORITIES

L Examine whether the machinery of criminal justice administration needs any change.
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2. Under our system the victim of a crime can appoint a counsel. Examine the role he can play in the trial. Refer to case law. Read Section 301.
Sh iv Kumar v. Hukam Chand, (1999) 7 SCC 467: 1999 SCC (Cri) 1277.

3. Review the role played by Defence Counsels in criminal trials. Refer to Section 145, Evidence Act.

4  ConsiderT.c. Mathai v. District & Sessions Judge, Thiruvananthapuram, (e} 3Scc 6u: 1999 SCC
(Cri) 455: 1999 Cri Lj 2092.

5. Review the appointment procedure of Public Prosecutors.

6. ‘What is the role of Public Prosecutor in investigation?

7. Examine Sunil Kumar P(ll V. PbOt(l Sheikh(1984) 4 SCC 533:1985 SCC (Cri) 18: AIR 1984 SC 1501.

8. Read Dr K.N.C. Pillai: “Public Prosecutor in India”, 1998 Cu LR 380.

Chapter 4

PRE-TRIAL PROCEEDINGS—GENERAL 0BSERVATIONS

L The Kerala High Court in K. Ramakrishnan v.State Of Kerala, AIR 1999 Ker 385 instructed the District Magistrates to
declare smoking in public places as public nuisance [under S. 268 IPC] so as to enable the police to arrest the violators as accused under Section 188
IPC which is a cognizable offence.

Since “smoking in public places will vitiate the atmosphere so as to make it noxious to the health”, it is an offence under Section 278 IPC. It is in
this context that the Division Bench ruled as above. Later the Supreme Court also upheld this view.

Examine whether there was any other way for the court to ban smoking at public places.

2. Does a person who has information/knowledge about commission of an offence has any remedy, if the police does not examine? Refer to

]akia Nasim Ahesan v.State Oqujarat, (2009} 17 SCC 6x5: (2011) 1 SCC (Cri) 1095.

Chapter 5
PRE-TRIAL PROCEDURE: STEPS TO eENSURE
ACCUSED'S PRESENCE AT THE TRIAL

L examine D. K. Basu v.State Of WB, (1997) 6 SCC 642:1997 Cri Lj 3525 discussed in detail in Chapter 6 infra and
Delhi ]udlClal Services Assn, v. State Of Gujarat, (1991) 4 SCC 406: 1991 Cri Lj 3086 discussed in this chapter. Are these

instructions complied within letter and spirit?
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If not, identify the reasons therefor. Suggest ways and means to improve the situation.

z. The Supreme Court has banned indiscriminate handcuffing by the police. But see GX. Gupta v.R.K. Sharma, 1999 SCC (Cri) 150:
AIR 2000 SC 3632 wherein the Supreme Court came across with the instance of violation of its rulings. Suggest ways and means to ensure compliance of
the courts’ instructions.

3. Critically examine Deepak Mishra v.State OfU. P]ggg Cri LJ 4123 (All).

4. Critically examine TGN Kumar . State OfKerala, (2011) 2 SCC 772:
(20m) 1SCC (Cri) 893.

5. Critically examine Nandini Satpatbl v. P.L. Dani, (1978) 2 SCC 424 on participation of accused’s lawyer during interrogation and
review. Directorate of Revenue Intelligence v. Jugal Kishore Samra, Gon) w2 scc 362:
(2012) 1 SCC (Cri) 573; D. K. BGSU, (1997) 6 scc 642: 1997 Cri LJ 3525 and MOhd. A]mal Amir Kasab v. Stag<? Of

Maharashtra, (2012} 9 SCC 1: (2012) 3 SCC (Cri) 481: 2012 Cri Lj 4770. Bring out the present position of law.
) g P P

Chapter 6
PRE-TRIAL PROCEDURE: ARREST, AND THE
RIGHTS OF THE ARRESTED PERSON

1 It is often suggested that in order to avoid police torture the police force should be bifurcated into two wings—the law and order wing and
the criminal investigation wing. Persons with integrity and aptitude for investigation alone should be recruited to the latter wing. Do you think this
arrangement would improve police efficiency and avoid torture?

If the latter wing is brought under the charge of the Assistant Public Prosecutors (APP)/Public Prosecutor (PP) will it improve the situation?
Consider the different possibilities for assuring maximum protection both to the individuals and society.

2. Consider the efficacy of compensation for violation of rights.

3. Examine the impact of human rights documents made on the criminal justice system.

4. Read Santosh Paul: “Right to Counsel”, (1997) 8 SCC J-14.

Chapter 7
PRE-TRIAL PROCEDURE: SEARCH, SEIZURE
AND PRODUCTION OF MATERIALS

L Examine whether a vehicle purchased on hire purchase basis could be seized under Section 94 when as a result of dispute
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between the financier and the purchaser the vehicle was taken over by the financier.

z. Consider the impact the Supreme Court’s decision in State of Maharashtra v.
Tapas D. Neogy, {1999} 7 SCC 685: 1999 SCC (Cri) 1352: 1999 Cri LJ 4305 will have on
banking business. How can the police determine the links between the commission of
crimes and the deposit in the bank? Examine.

3. What is the reason for the Code not giving police the benefit of a warrant for
general search for the purpose of investigation?

4. Examine the implications of Sections 165 and 102 in the light of International
Bill of Rights.

5. Read J.K. Mathur j: “Illegal search and arrest—Its effect on trial”,

(1997) 6 SCC J-12.

Chapter 8

PRE-TRIAL PROCEDURE: INVESTIGATION BY POLICE

. Analyse the following facts and offer your suggestions for solution. An offence
was committed in 198b. The final report by the police was however submitted only in
1997. The Magistrate took cognizance and Sessions Court framed charges. There were
some contradictions in the investigation report on the materials gathered. Could the
prosecution be quashed by the High Court in exercise of its powers under Section 4827

.. During the course of investigation an accused prays for staying arrest. Examine
whether his prayer could be acceded to.

5. The Allahabad High Court in Udaybhan Shuki v. State ofU.P., 1999 Cri LJ 274
(All) observed:

Section 156(3} CrPC empowers the Chief Judicial Magistrate to order an

investigation as is thought of under Section 156(1), CrPC, that is, in respect of a

cognizable case. This power of the Court may be delegated to the police for making

a preliminary enquiry and only thereafter to start an investigation. That part of the

order of the Chief Judicial Magistrate must be deemed to be beyond his powers

under Section 156(3}, CrPC.

Analyse in the light of case law.

+ Examine whether the Defence Counsel or the Public Prosecutor could have any
role in investigation by the police.

5. In 1974 police killed an extremist in an encounter. He was accused of several
political murders. After 30 years a person who witnessed the killing of the person
deposed before an Inquiry Commission (appointed to inquire into the circumstances
in which he was killed) that’s in fact the victim surrendered before the police and that
he was shot dead when he placed his rifle on the ground.
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The Magistrate before whom a petition was moved to register the case registered it and ordered investigation. Examine whether the Magistrate’s
order is right.

6. A girl below fifteen was raped by A. She became pregnant but did not complain to the police. On her delivering a baby girl her neighbour
filed a complaint in the court of Magistrate. Examine whether the Magistrate can initiate action to bring the offender to book.

7. Critically examine the role of Magistrate in investigation into crimes by the police.

8. Examine Samaj Parivartan Samudaya v. State of Karnataka, (2012) 7 SCC 407: (2012) 7 SCC (Cri) 365.

9. Examine State of Maharashtra v. Sarangdharsingh Shivdassingh Chavan, {2on) 1 SCC 577: (20m) 1 SCC (Cri) 477.

10. Analyse Dayal Smgh v. State Of Uttaranchal, (z012) 8 SCC 263: {2012) 3 SCC (Cri) 838: 2012 Cri LJ 4323, and Nagesh v. State
ofKarnataka, (2012) 6 SCC 477: (2012} 3 SCC (Cri) 168: 2012 Cri L] 2927.

. Critically examine the position that investigation is the prerogative of the police. Evaluate the role assigned to the magistrate under the

Code. Also examine the role played by the appellate courts in investigation.

Chapter 9

LOCAL JURISDICTION OF THE COURTS AND THE POLICE

L Examine the implications of Sections 185 and 187 and the role of the High Courts in deciding the place of inquiry or trial.

2. Analyse the decision in Mohd. Sajeed K v. State Of Kerala, 1995 Cri LJ 33'3 (“¢")- Examine what impact will it have on
investigations into crimes committed by Indians abroad.

3. Consider Satvinder Kattrv. State (GOVt. OfNC T Of Delhi), (1999} 8 SCC 728: 1999 SCC (Cri) 1503.

4. Examine Section 177 and the reasoning in K. Bhaskaran v. Sankaran Vaidhyan Balan, (1999} 7 SCC 510: 1999 SCC (Cri) 1284.

Chapter 10
COGNIZANCE OF OFFENCES
1 Examine whether it is not necessary that a suspect who is on anticipatory bail is heard at the time when the final report is considered by the
court for taking cognizance.
2. Examine the scope of Section 465 in the light of case law.

3. Consider Sections 195 and 196 and bring out the principles underlying them.
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4. Analyse Section 197 in the light of case law produced by the Supreme Court.
5. Examine the reasoning in State Of Orissa v. Mrutu njaya Panda,

(1998) 2 SCC 414: 1998 SCC (Cri) 644.

Chapter 11

COMMENCEMENT OE PROCEEDINGS BEFORE MAGISTRATES

1 Critically examine the purpose of the proviso to Section 202,(2,) in the light ofROSy v.State Of Kerala, (ZOOO) 2 SCC230:
2000 SCC {Cri) 379

2. Consider whether it is necessary to hear the accused before the Magistrate decides to issue process.

3. Critically examine M.P. Srivastava v, Sqn. Ldr K.V. Vashist, 1991 Cri LJ 12 (Del).

4  Examine Ibrahim Khan v.State, g9 cii1j2614 (Raj)and Hardyal Prem . State of Rajasthan, o

Supp (1) SCC 148: 1991 Cri Lj 345.

Chapter 12

BAIL

. Rread Gurbaksh Singh Sibbia . State of Punjab, figso) 2 SCC 565: 1980 SCC (Cri) 465: 1980 Cri L) 1125;
Salauddin Abdulsamad Shaikh v.State of Maharashtra, (996)15cc6 6 : 1996 SCC (Cri) 198: 1996 Cri L 1368;
K.L. Verma v.State, (998) o SCC 348: 1998 SCC (Cri) 103, Vinod Kumar v.State of M.P,, 1999 CriLj 4364: (1998} 2 MPL]
6so; Natturasu v.State, igo8 criLj 762 (Mad) and C.H. Siva Prasad v.State of A.P., 1999 CriLj1263 (AP) and find out
the duration of an order granting anticipatory bail.

2. consider Arun Kumar Slngh v.State (NCT OfDelhl), 1999 Cri LJ 4021 (Del) and identify its principle.

3. What is the precedential value of a judgment rendered by a smaller Bench of the Supreme Court interpreting a decision of a larger Bench in
the matter of granting bail. Consider in the context of Gurbaksh Smgh and Salauddin case.

4. Consider the impact of the decision in Ra} Deo Sharma (2) v.State Of Bihar, (1999} 7 SCC 604:1999 SCC (Cri) 1324 the
provisions governing grant of bail.

5. Examine the principle of parity in granting bail.

6. Critically examine the impact of R. Rathinam v. State, (zo00) 2 SCC 301: 2000 SCC (Cri) 958 on law of bail.

7. Consider the hierarchy of courts in the context of dealing with bail applications.
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Chapter 13

TRIAL PROCEDURES: PRINCIPAL FEATURES OF FAIR TRIAL

1 Examine the relevance ofRaj Deo Sharma v. State ofBihar, {1998) 7 SCC 507:1998 SCC (Cri) 1692 to the concept of fair trial.
2. Consider the role of the presiding officer in criminal trials—Refer to Sections 145 and 165, Evidence Act.
3 Read T.C. Mathaiv. District and Sessions Judges, Thiruvananthapuram, (1999) 3 SCC 614: 1999 SCC (Cri) 455: 1999 Cri

LJ 2092 and examine the reasoning.

4. Analyse Article 20(2) of the Constitution and Section 300 CrPC and examine whether we have the right against double jeopardy.
5. Examine the International Covenant on Civil and Political Rights and see whether our Code incorporates the fundamental principles of fair
trial.

6. Critically examine the relevance and importance of right to counsel.

7. Critically examine V. I Sasikala v. State, {2012) 9 SCC 771: (2013) 1 SCC (Cri) 1010: 2013 Cri L] 177.

8. Prof. K.N.C. Pillai, “Speedy trial—The rise and fall of a right”, {2012) 10 SCC J-39.

Chapter 14
TRIAL PROCEDURES: COURTS AND PARTIES

1. Examine whether the victim’s right to have a lawyer is accepted and allowed to be enforced in india.

2. Gather the details of various legal aid schemes—government sponsored and others and examine how far they have been successful.
3. Examine in the light of Article 50 of the Constitution whether it is proper for a sitting judge to accept the assignment for conducting

administrative investigations in india.

4. Consider the legislative practice of entrusting the enforcement of certain legislation with Special Courts presided over by an officer of the
rank of Sessions Judges.

5. Ponder over the suggestions made for protecting the witnesses.

6. Examine Article 39-A of the Constitution of India and Legal Services Authorities Act, 1987. Do you think the machinery established under

this Act is effective?

Chapter 15

TRIAL PROCEDURES: CHARGE

. Consider the relevance and importance of Section 464 i the light of concept of fair trial. Refer to the Supreme Court’s reiteration of
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principles on which Section 464 is applied: Kammari Brahmaiah v. Public Prosecutor, (1999) 2 SCC 522: 1999 SCC (Cri) 281.
2. Examine whether our courts in fact frame charges in criminal cases investigated by the police.

3. Examine whether an additional charge could be framed at the stage of cross examination of the complainant in a case where the court did

not inquire into the facts that give rise to the prima facie case of the additional charge.

Chapter 16

TRIAL PROCEDURES: SOME COMMON FEATURES

1 Review the procedure envisaged by the Code for ensuring trial and punishment of persons accused of offences against public justice.
2. Examine whether it is necessary to insist on submission of dum of ar
3. Examine the case law produced under Section 313, and identify the purpose served by the accused’s statement.
4. Review the cases decided under Section 319 and 193.
5. Review the decisions under Section 31 and examine the role of the court in criminal trials.
Chapter 17

TRIAL PROCEDURES: DISPOSAL OF CRIMINAL
CASES WITHOUT FULL TRIAL

L Examine the scheme envisaged by the Code for effecting compounding of offences and identify the reasons for High Court invoking Section

482 to extend the scope of compounding.

2. Review the different aspects of withdrawal of prosecutions in the light of case law.

3. Have a look into Sections 306, 307 and 308 and consider whether they require any revision.

4. Examine State OfH.P. v. Surinder Mohan, {2000) 2 SCC 396': 2000 SCC {Cri) 400.

5. Consider the trend of exercising writ power in criminal prosecutions by the High Courts.

6. Examine the scheme for plea-bargaining. Do you think the legislation in India is effective?
Chapter 18

TRIAL PROCEDURES: PRELIMINARY PLEAS TO BAR TRIAL

. Examine the purpose of the law of limitation and the need for safeguarding “interest of justice”.
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2. The Supreme Court and High Courts have in several cases ordered closure of prosecution on the finding of violation of speedy trial right. [See
for example, Heera Ram Sirvi v. State of Rajasthan, 1o cii 1y 877 {Ra); Jagdisb Chandra . State of
Rajasthan, o9 criljio0 Raj) 1. 1n Raj Deo Sharma v.State of Bihar, 1i998)75CC 507: 1998 SCC {Cri) 1692. the Supreme
Court ruled that delay beyond two years in cases involving offences punishable up to seven years’ imprisonment should not be put up with and the case
should be closed. Likewise in the case of offences punishable with more than seven years’ imprisonment, delay of three years and more for trial should
make the court to close the case. Compare this position with the one relating to the law of limitation and examine whether the purpose served by both are
the same.

3. Compare Article 2.0(2.) of the Constitution and Section 300 of the Code. Examine its application in cases under special statutes like Customs
Act, FERA, etc. Read K.N.C. Pillai, Double Jeopardy Protection: A Comparative Overview (os;).

4. Critically examine State OfH.P. v. Tara Dutt, (z000) 1 SCC 2.30: 2000 SCC (Cri) 125.

5. Critically examine Sarah Mathew v. Institute OfCardiO VaSCUIar DiSeaSeS, (2014} 2 SCC 6z.

Chapter 19
TRIAL PROCEDURES: TRIAL BEFORE A COURT OF SESSION

L Examine whether it is possible for the Sessions Judge to order trial in a case where the accused’s lawyer entered a plea of guilty but the
accused denies having made such a plea through his lawyer.

2. Discuss whether it is appropriate to insist for written memorandum of arguments at the stage of trial referred to in Section 232.

3. Examine whether it is desirable to make it obligatory on the part of the accused to put in a written statement of arguments in his defence
under Section 234. Consider whether it is necessary to give a chance to the prosecutor to sum up his case at this stage.

4  Critically examine the implications of the decision in Santa Singh v.State of Punjab, {1976 ) 45cCigo:19765cC

(Cri) 54 6: 1976 Cri LJ 1875 giving a wider meaning to the word “hear” under Section 235(2).

Chapter 20
TRIAL PROCEDURES: TRIAL OF WARRANT
CASES BY MAGISTRATES

L Critically examine the power of the Magistrate under Section 243(2) to summon a witness at the instance Gf the accused.
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2. Analyse the Magistrate’s power under Sections 277 to 279 and show how these provisions help the court to reach at the truth.
3. Examine whether the Magistrate can discharge an accused under Section 245(2} in a case without recording reasons if he feels that the

charges are groundless.

4. Examine how far Section 248(2) is helpful in individualising punishment.
5. Critically examine the reference of Section 250 in the light of case law.
Chapter 21

TRIAL PROCEDURES: TRIAL OF SUMMONS

CASES AND SUMMARY TRIAL
L Examine the implications of the words “if the Magistrate is satisfied that the accused would not be prejudiced thereby” in Section *55(3 )-
2. Critically examine the provision in Section 258 which enables a court to pass a judgment of acquittal. How is it different from an order ot

discharge?
3. Examine the reasoning in Ram Loch an . State, 1978 Cri 1J 544 (All) and ]agmalaram v. State Of

Rajasthan, s> criLj 2314 (Raj).

Chapter 22
TRIAL PROCEDURES: SPECIAL RULES OF EVIDENCE

1 Examine the rationale of Section 292.
2. Critically examine why neither the accused nor the prosecution has been given the right to insist upon the presence of the officers referred
to in Section 293 in the court for cross-examination.

3. Examine the amendments made to the Code in 2005 and 2006 with regard to collection of evidence at pre-trial and trial stages.

Chapter 23

JUDGMENT
1. Read Sections 18 and 19, Probation of Offenders Act, 1958 and examine whether Sections 3 and 4 of it could co-exist with Section 360 CrPC.
Also read, section 80), General Clauses Act. Refer to Gurbachan Singh . State of Punjab, iso cri 1j 417 (P&H) and
State of Kerala v. Chellappan George. i9s; CriLj 1780: 1983 KLT 81,

2. Examine the various provisions in the CrPC that help the court to identify the sentence appropriate to the personality of the offender.
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3. Compare the provisions in the Probation of Offenders Act. 1958 and Sections 360 and 361 CrPC. Which provisions according to you are more

helpful to the court in sentencing the offender with the aim of achieving rehabilitation.

4. Examine the importance of the inquiry under Section 367.
5. Critically examine the salient features of a judgment. Refer to the statutory provisions.
6. Judgment is described to be a discourse on the US before the court. It is rightly explained as dialogue between the court and the society.

Having regard to this understanding do you think the judgment of our courts are successful in offering convincing conclusions?
7. Critically examine Ankush Shtvaji Gaikwad v. State of Maharashtra,

(2013) 6 SCC 770.

Chapter 24

REVIEW PROCEDURES: APPEALS

L Examine why in certain cases the Criminal Procedure Code does not provide for appeals.
2. Consider why the scope for appealing against acquittal is limited.
3. Examine impact invocation of writ jurisdiction and jurisdiction under Section 482 has had on the provisions governing appellate power of

the High Court.

4. Critically examine the provisions on summary disposal of appeals. Consider the need for adducing reasons in the appellate judgments.

5. Collect details of jail appeals from the High Court and examine how far they have been successful.

6. Examine the efficacy of Section 391. Refer to case law.

7. Critically examine the powers of the High Court in dealing with appeals. Refer to provisions dealing with grant of bail in pending appeals as

dealt within Chapter 12.

8. Critically examine the scheme for making appeals for the enhancement of sentence.

9. Critically examine the practice of the Supreme Court in assuming appellate powers while exercising power under Article 136 of the
Constitution in criminal cases.

10. Review the role of district courts in criminal justice administration in the context of constitutionalisation of issues.
Chapter 25

REVIEW PROCEDURES: REVISION

1 Have a survey of cases decided under the appellate and revisional jurisdictions and bring out the differences between the appellate

jurisdiction and revisional jurisdiction.
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2. Examine the rationale of Section 401(s} CrPC.
3. Examine the purposes served by Article 228 of the Constitution and Section 395 CrPC.
4. Consider the provisions enabling party interested in getting a sentence enhanced by the High Court.
5. Examine the provisions in the NDPS Act and TADA and show how far these provisions eroded the revisional powers of the High Court.
Chapter 26
TRANSFER OF CASES
1 Critically examine the procedure for getting a case transferred from a criminal court to another criminal court.
2. Consider the grounds on which restrictions are imposed on transfer of cases.
3. Examine the power of the Supreme Court in transferring criminal cases.

4. Consider whether the Supreme Court decision in Satvinder Kaur v.State (GOVt, Of NCT Of Delh l), {1959) 8
SCC 728:1999 SCC (Cri) 1503 would have any impact on power for transfer of cases.

5. Consider Zahira Hablbullah Shelkh v.State ofGttjarat, {2005) 4 SCC 292: 2005 SCC (Cri) 931.

Chapter 27
EXECUTION, SUSPENSION, REMISSION AND

COMMUTATION OF SENTENCES

1 Read Balwant Singh Malik, “The Law of Punishments of Transportation for Life and Imprisonment for Life—A Critical Appraisal”,
(1999) 5 SCC j’4 and examine whether we need to have a relook of the decisions.

2. Examine Sections 427 and 428 and try to identify the legislative policy behind them.

3. Critically analyse the role assigned to the appropriate government in execution of sentences.

4. Consider why the Supreme Court excluded the remissions granted under Articles 72 and 161 of the Constitution from the purview of Section
433-A.

5. Examine the reasons for the enactment of Section 433-A CrPC. Review the case law produced by various High Courts in India on the

application of Section 433-A.
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Chapter 28
PREVENTIVE AND PRECAUTIONARY MEASURES

i. Collect the statutes like the Bombay Police Act, the Delhi Police Act, the Habitual Offenders Act, etc. and examine whether the preventing
machinery is effective in preventive offences.

2.. Critically examine the role of the Executive Magistrate in maintaining law and order. Consider the role assigned to the police in this respect.

3. Consider whether it is good if we confer the jurisdiction under Sections 107, 108, 109 and no on the judicial Magistrate.

4. Critically examine whether smoking at public places could be prohibited under the provisions of the CrPC. Refer to K.
Ramakrisbnan v. State of Kerala, Al igoo Ker38s.

5. Critically examine how far the courts could command to their aid the provisions under Chapter X CrPC in preventing environmental

pollution.

Chapter 29
PROCEEDINGS FOR MAINTENANCE OF
WIVES, CHILDREN AND PARENTS

1. Analyse the provisions in the Muslim Women (Protection of Rights on Divorce) Act, 1986, Sections 125, 127 CrPC and the case law* produced
by various High Courts. Formulate your view's as to the intention of the legislature. Examine whether this Act works out injustice as made out by its
critics. interrogate the provisions in human rights perspective.

2.  Consider the interpretation given to the phrase “legally wedded”. Examine whether it is a vehicle to bring in personal law in determining the
social responsibility of husbands.

3. Collect the details of maintenance cases in the Family Court of your District, if any, and examine whether there is improvement in protecting
the rights of women.

4. Review the provisions enabling enforcement of order of maintenance. Consider whether the present position is satisfactory.

5. Consider the relevance of Section 127(31"7) in the light of the Muslim Women (Protection of Rights on Divorce) Act, 1986.

6. consider Sirajmohmedkhan Janmohamadkban v. Hafizunnisa Ya&inkhan, sy 45cc 2s0: 1081
SCC (Cri) 829: 1981 Cri Lj 1430. The ratio of the Sirajmohmedkhan ]anmohamadkban case was based on the Allahabad decision
in Din Muhammad, re, ILR (1883)5All 226. Examine whether the ratio has been correctly identified and applied by the Supreme Court.
Refer to 1996 Supreme Court Digest.

7. Examine Vijaya Manohar Arbat v. Kashirao Rajaram Sawai, (987) 2Scc 278:1987 SCC (Cri) 354:1987 Cri Lj

977 and the comment
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thereon entitled “Daughter’s Duty to Maintain Parent—Supreme Court on the Path
of the Son-daughter Parity” by Prof. Amita Dhanda in (1987) 29 JILI u6.

8. Read R.V. Kelkar: “Maintenance Denied to Tribal Wife”, (1984) 3 SCO j-66 and
consider its jurisprudential implications.

9. Critically examine the impact of Prevention of Domestic Violence Act, 2005
on Section 125 of the Code.

10. Review the case laws applying Section 1277(3)?) prior to the enactment of the
Muslim Women (Protection of Rights on Divorce) Act, 1986 and examine why
Section 1277(3)") failed to achieve its purpose.

Chapter 30
MISCELLANEOUS PROVISIONS

1. Have a review of the purposes for which the jurisdiction under Section 482 is
usually invoked by the High Courts.

2. Compare the jurisdiction of the High Court under Section 482 and that of the
Supreme Court under Articles 32 and 136 of the Constitution.

3. Critically examine the writ jurisdiction, revisional jurisdiction and the
jurisdiction under Section 482 CrPC.

4. Examine the High Court’s powers in dealing with irregular proceedings.

5. Critically examine the protection of victims’ rights under the Code.

6. The scheme of the CrPC seems to suggest that the High Courts should have
adequate role in overseeing criminal justice administration in each State. Do you
think there is erosion of this position. Review the case law and bring out the position.
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Abatement, 488

of appeal,

488

of proceedings on death of accused, 488
Abducted female, 104 restoration of, 104
Absconder

arrest of proclaimed offender without

warrant, 55

attachment of property of, 65 duty to
inform police and Magistrate about proclaimed
offender, 41 proclamation for, 63 record of
evidence, 598 Accomplice, 490 conditional
pardon to, 490 effect of non-compliance of
conditions of pardon, 496 Accused, 450, 488

abatement of proceedings on death of, 488
competent witness, 450 copies of statements
and documents supplied to, 281 court’s power to
examine, 442 dispense with personal attendance
of, 277 evidence to be taken in presence of, 352
interpretation of evidence to, 353 legal aid to
indigent accused, 385 no inducement on, 452 of
unsound mind at time of trial, 378

Accused {contdi)

period of detention undergone by, to be

set-off, 751

personal examination of, 573 procedure
when corporation or registered society, 377
record of evidence in absence of, 598 record of
examination of, 449 right to be defended by
lawyer, 385 right to cross-examine prosecution
witness, 354

right to have expeditious trial, 355 right to
know’of accusation, 350 statement made by, 156
transfer of case on application of, 229 tried in his
presence, 350 when evidence deficient, release
of, 190 with disabilities, 501 Acquittal

appeal against order of, 657 on ground of
unsoundness of mind to be detained in safe
custody, 605 previous acquittal how proved, 598
Additional Chief Judicial Magistrate, 12
appointment of, 12 power of, 12 Additional Chief
Metropolitan Magistrate, 13 appointment of, 12
power of, 13
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Additional District Magistrate, 15
appointment of, 15 powers of, 15
Additional Sessions Judge, 10
appointment of, to cases triable
by, 233 hearing of appeals by, 665
Adjournment
trial proceedings not be adjourned without special
reasons, 589 when commission issued, 589 Adversary
System, 346 Affidavits, 596

evidence of formal character on, 596 how made,

597
in proof of conduct of public servants, 596

Anticipatory bail, see also under Ba, 320,314 after arrest,
no anticipatory bail, 323 cancellation of, 324

concurrent jurisdiction of High Court and
Sessions Court, 317 discretion in granting, 319 meaning,
316 no “blanket order” of, 322 object of, 314 with
conditions, 321 Appeal, 488 abatement of, 488, 688
against inadequacy of sentence to High Court, 655
against order of acquittal, 657 against order of
conviction, 653 against orders under S. 446, 337 against
order of court refusing to make complaint, 239

application for revision as petition of, 718 finality
of judgment and orders on, 688 from conviction under
Ss. 344-345, 349-350, 4™

from order rejecting claim for restoration of
attached property of absconder, 67 heard by bench
specified by rules, 686 jail appeal, 664 legal aid in, 690

no, against conviction of plea of guilty,

652 no, in petty cases, 651

Appeal {contd.)

no, unless provided by law, 650 order of High
Court on appeal to be certified to lower court, 687
petition of, and its presentation, 664 power of
appellate court in disposing of, 675

procedure for hearing appeals not dismissed
summarily, 672 procedure where judges equally
divided in, 685

rules regarding judgment of subordinate
appellate court, 687 special right of, in certain cases,
655 summary dismissal of, 666 Appellate Court, 330

cancellation of bail by, 330 judgments and orders

passed by,

688 power of, 675

in disposing of appeals, 675 to grant bail, 673

to obtain further evidence, 673 procedure where

judges equally divided, 685

rules regarding judgment of subordinate, 637
Approver, see under ACCOMPLICE, 495 Arguments, 452

memorandum of, 452 on
behalf of prosecution, 534 oral and
written, 452 Armed Forces,
252

prosecution of members of, 252 protection from
arrest of members of, 63 use of, to disperse unlawful

assembly, 797 Arrest,
50

bailable warrant of, 50 by Magistrate, 62
contents of warrant of, 50 duration of warrant of,

50 how made,
72

in non-cognizable offence, 48 mode of execution
of warrant of, 52 on breach of bond for
appearance, 68 post-arrest procedure, 76

arrested person not to be discharged except
Gn bond or bail, 81 medical examination of
accused, 77
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Arrest { contd.)
report to District Magistrate
of arrest, Bo
search of arrested person, 76 seizure of
offensive weapons, 76 rights of arrested person,
81
not to be detained for more than 24
hours, 84
to be examined by medical practitioner,
87 to be informed of right to get free legal aid to
indigent accused person, 86 to be produced
before Magistrate, 84 to consult legal
practitioner of his choice, 86 to know grounds of
arrest, 81 search of place for making arrest,
74 types of, 48
use of force in making, 74 without warrant,
48 by police officer, 49 by private person,
49 on refusal to give name and residence to
police, 56
procedure where subordinate police
officer deputed for, 75 with warrant, 48 Article
21, 624 Assistant Sessions Judge, 10 appointment
of, 10 cases triable by, 233 hearing of certain
appeals by, 654 sentences passed by, 16
Attachment
claims and objections to, 66 in case of
dispute as to immovable property, 824
not unlawful for formal defects,
go1 of property of absconder, 65 if
property debt or other movable
property, 65
if property immovable, 65 release, sale
and restoration, 67 Autrefois acquitA 514 Autrefois
acquit and autrefois convict, 274, 357 doctrine of,

357
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Autrefois acquit and autrefois convict (contd.) pleas
of, 514 where not applicable, 274 Autrefois convict,

514

Bail, 289, 301
after conclusion of trial,
299 after conviction, 329
anticipatory, 314
approver in custody not to be released
on, 310
bench-hunting,
341 cancellation of,
330
court may refuse to release on, 292, 311
discretion, how to be exercised, 300
discretion in granting bail, 300 if
investigations not completed, 295
imperative, circumstances in which, 291
new' trends, 341 object and meaning of, 289
observation on bail system, 337 pow-ers of,
326
appellate court, 326 courts of revision,
329 High Court, 308 reference to High
Court, 329 Sessions Court, 308 powers of
appellate court to grant, 673 with
conditions, 307
Bailable offence, se e also under Orrence, 290 bail in, 291
court may refuse on subsequent occasion, 292
Bail bond, 337 Bond
amount of, 332 arrest on breach of, 68 by
person present in court for appearance, 68
cancellation of, 337 conditions and execution of,
332 discharge from custody after execution of,
334
Form No. 45, 334 from minor, 335 general
provisions, 332 of accused and sureties, 332
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Bond {contd.)
procedure in case of forfeiture of, 335
sufficiency of sureties, 335 Breach of peace, 818
likely to be caused by,
818 land dispute, 818 use of land, 829
use of water, 818 water dispute, 818
public to assist Magistrate and police in
prevention of, 41 security for keeping peace on
apprehension of, 774 security on conviction for
offence involving, 774

Charge, 391, 396
alteration of, 395 alter, power to,
396 content of, 39a
conviction for offence not charged, 413
definition of, 392 effect of errors or omission of,
415 form of, 392 framing of, in, 528, 546 sessions
trial, 528 warrant cases, 528, 546 Joinder of
charges
certain offences to be tried at one trial,
405
doubtful offence, accused charged with
number of charges, tried at once, 406
offences in course of same transaction, 403
offences of same kind, 402 joinder of
offenders, 408 language of,
393 particulars to be given in, 395 as to
manner of committing offences, 395
as to time, place, person and thing,
394 procedure to be followed after
alteration of, 395
separate charge for distinct offences, 400
separate trial where joinder permissible, 412
withdrawal of, 415 Charge-sheet, 191

Charges, Joinder of, 401 Chemical examiner, see
also under sCIENTIFIC EXPERT, 595 report Of, 595 Chief
Judicial Magistrate, see also AopitionaL CHIEr JupiciaL
MacisTrATE, 11appointment of, 1 power and
function of, ri power to transfer case, 230 Chief
Metropolitan Magistrate, see also under MetropoLITAN
MaclIsTRATE, 12 appointment of, 12 powers and
functions of; 12 reference to Chief judicial
Magistrate in relation to metropolitan area to be
construed as reference to, 874 Code of Criminal
Procedure, 1973, see also under CriminaL Procepure

basic considerations in formulation of, 2
extent and scope of, 3,4 functionaries under, 7
bow far exhaustive, 6 police under, 21 provides
for, 2 Cognizable case, 33

information to police as to, 127
non-cognizable offence, 135 Cognizable offence,
see also under Orrence, 33 non-cognizable and, 34
definition, 33 information to police, 127 prevention
of, 772 procedure for investigating, 140 Cognizance
of offence, see also under Orrence, 221 by Court of
Session, 231 by Magistrate, 221 by Magistrate not
empowered, 229 limitation on power to take, 233
procedure of taking, 240 transfer of cases after
taking cognizance, 229 upon complaint, 221 upon
information received by Magistrate, 221

upon Magistrate’s own knowledge, 221

upon police report, 221
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Commission, 587 execution of, 588 execution of
foreign, 589 for examination of witnesses, 586 for
examination of witness in prison, 455 prosecution
to pay expenses to examine prosecution witness
on, 587 return of, 588 shall be issued for
examination of President, Vice-President, or
Governor etc. as witness, 586 to examine witness
on interrogatories, 588 to whom to be issued, 587
Commitment by Magistrate, 372.
in case found to be triable by Sessions
Court, 372.
of person previously convicted of offences
against coinage, stamp-law, or property, 371
by order of, 675
appellate court, 675 High Court or
Sessions Court in revision, 706 Commutation of
sentence, 765
power of Central and State Government, 765
restriction on power of, 766 Compelled testimony,
147 Compensation
accusation without reasonable cause, 565
guilty person to compensate victim, 634 recovery
of, 756 wrongful arrests, 639 Complainant, 483
death of, 485 examination of, 2.62 expenses of
witnesses and, 440 non-appearance of, 485
payment of expenses of, 440 to get costs in
non-cognizable cases,
639 withdrawal of complaint by, 482, 576
Complaint, 221
definition of, 221 dismissal of, 271 inquiry or
investigation for scrutiny of,
265 scrutiny of, before issue of process,
262 withdrawal of, 487?., 576
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Compounding of offences, see also under
OFFENCES, 462 by whom, 462 compoundable
offences, 462 Confession directions
followed by Magistrate in recording, 165
discretionary power of Magistrate, limited,
173
recorded by Judicial Magistrate, 161 supply to
accused of copy of recorded, 281 Consolidation of
cases
instituted on police report and on complaint,
286 Constitution of India, 624 Art. 15: No
discrimination to be made on ground of caste in
respect of remission of sentences, 760
Art. 20(2): Pleas of “autrefois acquit" and
“autrefois convict”, 514 Art. 20(3): No person
bound to answer questions put by police under S.
161(2) involving risk of self incrimination, 146 Art.
21: Duty of Magistrate to inform accused of his
rights under Arts. 21 and 22(1), 386
Legal aid at State expense included in Art.
21, 86, 385
Art. 22(1): Right of accused person to be
informed about grounds of his arrest, 82 Right of
arrested person to be defended by lawyer,
383
Art. 22(2): Arrested person to be produced
before Judicial Magistrate within 24 hrs.,
84
Arts. 32, 226: Order under S. 144 being
executive one amenable to Art. 32 or 226,
814
Art. 39-A: Legal aid to indigent accused
person to be provided by State, 356 Art. 50:
Separation of Judiciary from executive, 9 Arts. 72,
161: Powers of President and Governors to
suspend, remit or commute sentences, 756 Arts.
132, 134, 136: Appeals to the Supreme Court, 653
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Constitution of India {conid.)
Art. 227: High Court to have superintendence
over lower courts, 8 constitutional validity of
search- warrant, %5
medical examination of accused under S. 53 is not
violative of Art. 20(g), 78 No arrest except according to
procedure established by law, 72 S. 197(1} not violative
of Art. 14, 247 S. 303 of IPC violative of constitutional
provisions, 620
scope and ambit of Art. 20(3) & S. 161(2) of CrPC,
147
speedy trial implicit in Art. 21, 356, 421
suspension, remission and commutation of sentences
under provisions of, 756 Contempt of Court, 457
appeal from conviction for,
460 kinds of, 458
power of courts to deal with,
457 procedure in cases of, 459
Conviction
for offence not charged, 413 on plea of guilt, 530,
548, 570 post-conviction orders in lieu of punishment,
607
previous conviction how proved,
598 Corporate body, 377
as accused person, 377 service of summons on,
377 Correctional services, 30 Costs
adjournment allowed on payment of, 421 of
prosecution to be paid by guilty person, 634 payment of
costs in applications or appeals, 239
payment of costs in maintenance proceeding, 855
successful complainant to get in noncognizable
cases, 639
Court, see also under CriminaL Courr, 396 alter charge,
power to, 396 by which offences triable, 369 duty
to examine accused, 442 language of, 420 of
Judicial Magistrate, 11

Court (contd.)
of Metropolitan Magistrate, 12 of
Session, 10
power of, in cases of contempt, 457 power of,
to convert summons cases into warrant cases
not to alter judgment, 644
power of, to have local inspection, 441 power
of, to proceed against other persons
appearing to be guilty of offence, 430
power of, to stop proceedings in certain
cases, 483
power of, to summon material witness and to
examine persons present, 437 procuring appearance of
accused in, 69 to be competent, 369 to be
independent and impartial, 360 to be open, 361
without jurisdiction, 50c Criminal Court, see also
under Courr, 7 attendance of prisoners before, 453 by
which offences triable, 369 class of, 8
competence of, to try juvenile offenders, 373
Constitution of, 7 hierarchy of, Table 2, 17 inherent
power of, 6, go1 jurisdiction of, 203 language of, 420
qualification of judges and Magistrates, 374 sentences
passed by, Table 3, 18 territorial division, Table 1, 17
Criminal Procedure Code, 1973
implied power of Magistrate u/s 125, 860
maintenance, 843 S. 125, 850 S. i25{i)(d), 843 S.
482, 850
safety valve, S. 157, 141 Criminal Procedure, see
also under Cope Or CrRiMINAL ProcEDURE, 2 importance of,

2 purpose of, 1
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Criminal proceedings, 31
barred by limitation of time, 502 initiation
of, 31

Death

concurrent power of Central and State
Government in case of sentence of, 769 execution
of sentence of, 738 in police custody, 201
investigation and report in cases of unnatural or
suspicious death, 198 postponement of execution
of sentence of, 739 sentence of, 620 Defamation
of high dignitaries and public servants.
540 prosecution for, 25 6 Defence Counsel, 28 at
state expense, 385 right of accused to be defended
by, 383 Diary

police officer to maintain diary, 175 station
diary or General Diary, 127 Discharge of accused
in sessions trial, 525 of accused in warrant cases,
555 of accused on absence of complainant, 483 of
person arrested by police, 81 of persons
imprisoned for failing to give security, 793 of
sureties, 335 Disposal of property and documents

appeal against order passed in respect of,

887

destruction of libellous matter, 888 during
inquiry or trial, 881 modes of, 881 money found
on accused paid to innocent, 887

purchaser of stolen property,

887 on police report, by order of Magistrate,

801

restoration of possession of immovable

property, 889

sale of perishable property, 894 District
Magistrate, 16

appointment of, by State Government, 15

Subject Index 929

District Magistrate {contd.)
conditional order for removal of
nuisance, 799
Executive Magistrate to be subordinate to,
16
may prohibit continuance of public
nuisance, 81 office of, W'hen vacant, 878 power
of, 24
to compel restoration of abducted
females, 104
to consent initiation of proceedings in
respect of offence of criminal
conspiracy, 245
to have general control over police in the
district, 19, 20 to issue search warrant for persons
wrongfully confined, 103 to issue search warrant
to postal or telegraph authority, 97 Documents,
595
no formal proof of certain, 544, 595 power to
impound, 122 search G£ place suspected to
contain forged, 101 search warrant for, 97
summons for order to produce, 93 Domestic
violence law, 866

Evidence

affidavits in proof of certain matters, 596
collection of, from foreign countries, 92 decision
on, partly recorded by one judge or Magistrate,
427

deficient, release of accused, 190 for defence,
536 for prosecution, 531, 549 language of record
of, 534 of officers of mint, 591 of scientific experts,
593 partly recorded by another judge or
Magistrate, 427

power of appellate court to obtain further

evidence, 673

prosecution for offences relating to
documents given in, 240 receipt of, where offence
committed outside India, 218
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930 Subject Index

Evidence (contd.)
record of evidence, 533 record of

evidence in absence of accused,
598 rules of, 585

sufficient, cases forward to Magistrate, 191
summary procedure for trial for giving false, 455

to be taken in presence of accused, 352.
Execution, 360, 748

general provisions regarding, 748 of
imprisonment, 742 of order for payment of
money, 756 of sentence of death, 738 of sentence
of fine, 743 of warrant of arrest, 52 of warrant
outside local jurisdiction, 52 postponement of, of
death sentence, 739 suspension of, sentence of
imprisonment in default of payment of fine, 747
Executive separation from judiciary,
360 Executive Magistrates, 14
appointment of, 14

Commissioner of Police as, in metropolitan
area, 15 hierarchy of, iS local jurisdiction of, 16
making over or withdrawal of cases by, 735 may
prohibit continuance of public nuisance, 811
search in presence of, 106 special, 15
subordination of, 16

to authorize detention of accused in custody
during investigation, 177 to disperse unlawful
assembly, 796 to hold inquest, 198 to issue order
in urgent cases of nuisance, or apprehended
danger, 8n to make conditional order for removal
of nuisance, 799 to order bond for good
behaviour, 778 to order bond for keeping peace,
774 transfer of powers of, to Judicial Magistrate,
361

Fair trial, see also under TRIAL, 345 concept of,
345 elements of, 346 expeditious trial, 421 importance of, 31
presence of accused at, 44 venue of, 350 Fine, 743

default of payment of fine, 743 execution of sentence of, 743 limits of fine
imposable by courts,
17 money ordered to be paid recoverable as, 756 warrant for levy of, 743 Firm, 257
FIR, registration of

criminal justice delivery system, to ensure transparency in, 128 object, 128
obligation, as, 128 First Information Report, 128,131 evidentiary value of,
131 meaning and object of, 127 recording of, 127 Forfeiture

appeal against order, of bond, 337 application of High Court to set aside
declaration of, 897 of certain publication, 896 procedure when, of bond, 337 Forms,

880
General Clauses Act, 1897, 247

High Court, 654
appeal to, by Government against
sentence, 655

against order of acquittal, 657 against
order of conviction, 653 as Criminal
Court, 8 definition of, 871 inherent powers
of, go1 judges divided in opinion, 685 no
appeal in petty cases where sentence
passed by, 651 noappeal where accused pleads guilty, 6

power of, 214
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High Court {contd.)

in case of doubt* place of inquiry or trial,

2.14 to cancel bail, 330

to cancel bond for good behaviour, 795
to cancel bond for keeping peace, 795 to grant
anticipatory bail, 3x6 to grant bail, 300, 308, 326
to reduce bail, 332 to transfer cases and appeal,
724 power of, for confirmation of death sentence,
626 power of, in revision, 708 power to appoint
presiding officers of courts of judicial and
Metropolitan Magistrate, 12 power to call for and
examine record of any proceeding before
subordinate court, 696 power to order inquiry,
705 record in, 879 reference to, 694 rule-making
powers of, 879 Statement of grounds of decisions
by Metropolitan Magistrate to be considered by,
704

superintendence over courts of judicial

Magistrate, by, 899 to dispose of appeal, 675 to
prescribe forms, 880 to withdraw or transfer
revision cases, 719 transfer of cases to, 695

Immovable property, 817
disputes as to, 817
Imprisonment, 742

execution of sentence of, 742 limit of
sentence of, 630 no sentence of, in summary
trial, 580 place of, 741 sentence of, 628 till rising
of court, 629 warrant for execution of sentence
of, 742 India

definition of, 871 offence committed
outside, 216 receipt of evidence relating to
offence committed outside, 218

Subject Index 931

Information, 37

duty of public to give, of certain offences to
police or Magistrate, 37 duty of village-officers
and village-residents to give,
39

to police as to cognizable cases, 127 to
police as to non-cognizable offence, 133 Inherent
power, 6 of High Court, 6 of Subordinate Court,
6 Injunction, 810 pending inquiry,
Sio Inquest, 198, 202
Inquiry, 421

adjournment of, 421 by Magistrate into
cause of death, 201 definition of, 100 injunction
pending, 810 or investigation for scrutiny of
complaint, 265 rule regarding place of, 204 Table
7, 202 Interlocutory order, 702 Investigation, 123
by police, 123

by police in complaint case, 286 by private
citizen, 125 definition of, 100, 123 evidentiary
value of statements made to police, 152 initiation
of, 135 into non-cognizable case, 133 or inquiry
for scrutiny of complaint, 265 police to maintain
diary of investigation proceedings, 175 power of
Magistrate to direct local investigation and
examination of expert, 809 procedure for, 140
procedure on completion of, 190 procedure,
when investigation cannot be completed In
twenty four hours, 177 public to assist Magistrate
and police during, 41 report of police officer on
completion of, 191 search by police officer
during, 106 speedy and just, 125
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932 Subject Index

Investigation (.contd.)
stages of, 123
statement made in course of, 156
statements not to be obtained by pressure or
inducement, 160 supplementary report on, 195
Issue estoppel, 520 principal of, 520

jail appeal, 664 jail
Superintendent
duty of, 739 judge,
364

cases in which, personally interested, 364
of court of appeal equally divided, 685 offence
committed before, 366 prosecution of, 245
judgment, 537

and connected matters, 537 compensation
and costs, 634 copy of, to be given to accused,
646 court not to alter, 644 decisions as to
punishments, 617 finality of, 688 form and
content of, 601 judicial discretion in sentencing,
617 language ana content of, 601 object ana
scope of, 601 of subordinate appellate court,
rules regarding, 687

petition of appeal to be accompanied by

copy of, 664

precautionary and preventive orders,
632 pronouncement of, 641 review of, by the
Supreme Court, 646 sentence of death, 620
sentence of imprisonment, 628 translation of],
to be kept on record, 647 Judicial Magistrate, 1

appointment of presiding officers of court
of, 11 local jurisdiction of; 12 of first class, 12 of
second class, 11 search in presence of, 106
special, 13 subordination of; 12

Judicial Magistrate (contd.)

to inquire into offence committed outside
local jurisdiction, 214 to record confessions and
statements, 161 transfer of power to Executive
Magistrate, 361 withdrawal of cases by, 733 judicial
proceeding, 872 definition of, 872 judiciary, 226

relationship with police, 126 separation from
Executive, 9, 360 juvenile offenders, 373
jurisdiction of court to try, 373

Language, 393 of charge, 393 of
court, 393 of judgment, 601
Legal aid, 385
at State expense, 385 in appeal cases, 690
Limitation of time, 503
basic rule regarding, 503 commencement of
period of, 506 criminal proceeding barred by, 502
Economic Offences (Inapplicability of Limitation)
Act, 1974, 505 exclusion of time in computation of],
509 extension of period of, in certain cases, 520
Local inquiry, 830
for purposes of Ss. 145-147, 830 Local
jurisdiction, 872 definition of, 872 Local law, 4
procedure prescribed by, to prevail, 4

Maintenance proceeding, 833

alteration in allowance for

maintenance, 868
cancellation of order for maintenance, 866
conditions for granting maintenance, 844
enforcement of order of, 862 jurisdiction of

Magistrate to deal with, 853 order of, 858
persons entitled to claim maintenance,

836
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Maintenance proceeding {contd.)
procedure to be followed by Magistrate,
855 provision regarding grant of
maintenance, 835 Mercy petitions, 624
Metropolitan area, 872 definition of, 872

Metropolitan Magistrate, see also under
cHIEF vETROPOLITAN nAGISTRATE, 12 appointment of, 12

chief, 12 judgment of, 606 jurisdiction of,
12 reference to High Court by, 695
sentences which may be passed by, 16
special, 13
statement of grounds of decision by, to be
considered by court of revision, 704
subordination of; 13 to record confession or
statement, 161 Minor, 335
bond if required from, 335 complaint on
behalf of, 257 Miscellaneous provisions
administrative arrangements, 876
alteration, cesser, etc. of metropolitan
area, 876
office of District Magistrate vacant,
878 construction of references, 873
definitions, interpretations, 871 destruction
of libellous and other matter, 888
disposal of property, 880 appeal against
order, 887 at conclusion of inquiry and trial, 884
during inquiry, 881 forfeiture of certain
publications, 896 High Court to exercise
continuous superintendence over courts of
judicial Magistrates, 899
inherent powers of High Court, go1
interpreter bound tc- interpret truthfully,
899 irregular proceedings, 899 person liable
to be tried by Court- martial, 898 procedure
upon seizure of property,

801

Subject Index 933

Miscellaneous provisions (contd.)

public servant not to bid or purchase
for property under certain
circumstances, 899 reciprocal
arrangements regarding processes, 895
restoration of immovable property, 889
sale of perishable property, 894 service
of summons on witness by post, 895
where no claimant appears,

894 existing territorial divisions,

874 forms, 880

mode of conferring and withdrawing of

powers, 876 repeal and savings, 875 rules,

878
power of High Court to make rules, 878
record in High Court, 879 rule-making
powers of other courts, 879

Nemo debet bis vexari, 516 Non-bailable offence,
290, 302 apprehension of arrest for, 318
discretion in granting bail in cases of, 300
Non-cognizable offence, 33, 135 and cognizable,
135 definition of, 33 information to police as to,
134 role of police as to, 234 Notification, 872

definition of, 872 Nuisance,
see also under »UBLIC NUISANCE, 811

order in urgent cases of, 821 Oath

accused may give evidence on, 450 accused
not to take, unless he give evidence,
443

power of Magistrate to administer oath to
person making statement during investigation,
161 Offence, 253

against marriage, 253 against State, 242
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934 Subject Index

Offence (contd.)

against wife, 256

classification of offence into, 33, 61, 290 bailable
and non-bailable, 61, 290 cognizable and
non-cognizable, 33 cognizance of, 221 Table 8, 259

committed on journey or voyage, 212 committed
outside India, 216 committed outside local jurisdiction,
215 committed partly in one local area and partly in
other, 206 compounding of, 462 consists of several acts
done in different local areas, 206 continuing offence,
206 in respect of publishing matters prejudicial to
national integration, 244 investigation of, 32 local
areas of commission of, 205 of criminal conspiracy,
prosecution for, 245

place of'trial in case of specific offences, 208

relating to cheating and bigamy, 211, 212 relating
to possession of stolen property, 21 triable by Court of
Session, otherwise than on police report, 283 triable
together,
213 triable where act done or consequences ensued,
206 Offenders

habitual, to notify their whereabouts, 632

juvenile, 373 proclaimed, 41, 63 pursuit * 75
Officer in charge of police station, 21 definition of, 21

dispersal of unlawful assembly by, 796
investigation by, in cognizable case, 142 recording of
FIR by, 127 Official Secrets Act, 1923, 301

Personal attendance, 350
of accused may be dispensed with during inquiry
or trial, 351

Personal attendance (contd.)

of accused may be dispensed with in summons
case, 444 of person may be dispensed with in security
proceedings, 784 Petty offences, 651 conviction on plea
of guilty in absence of accused in, 571 no appeal in, £>51
special summons in, 279 Place, 872

definition of, 872 Place of inquiry and trial, 204

consequence of non compliance with rules

regarding, 218

High Court to decide in case of doubt, 214 in case
of offence committed outside local jurisdiction, 215

in respect of certain specific offences, 208 being
thug, dacoit, escaping from custody, 209 bigamy, 212
cheating, 211

criminal misappropriation, criminal breach of

trust, 210 kidnapping and abduction, 209 offence

including possession of stolen property, 21 theft,

extortion, robbery, 210 proceedings in wrong

place, 219 rules regarding, 204

State Government may direct any case to be tried
in different Sessions Divisions, 214 when offence
committed on journey or voyage, 212

when offence committed outside India,
216 where act done or consequences ensued, zo6

where act offence by reason of relation to another,

207

where offences triable together, 212
Plea-bargaining, 581 Pleader, 872 definition of, 872

right of accused to be defended by, 383 to
represent accused in his absence, 350 Plea of guilty, 530

in sessions trial, 530
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Fiea of guilty {contd.) in
summons case, 571 in
warrant case, 543
instituted on police report, 548
instituted otherwise than on police
report, 558
Police
arrest on refusal to give name and
residence, by, 5 6 assistance to, 41 death in

custody of, 2.01 evidentiary value of statements

made to, 152

examination of witness by,

145 function of, 19

information as to cognizable case to, 127
information to, as to non-cognizable offence,
134

investigation of complaint case, 286
magisterial proceedings on police report, 194
organization, 19

power to investigate cognizable case, 136
power to require attendance of witnesses,
143 power to seize property, 120 relationship
w-ith judiciary, 126 report of investigation by,
101 search by, during investigation, 106 to

enquire and report on suicide, 198 to investigate

non-cognizable case, 134 to maintain diary of
investigation proceedings, 175 to summon
persons, 200 Police diary, see under »1ARY,175

Police Investigation, see under
INVESTIGATION, 123 Police report

cognizance of offence on, 221 on
completion of investigation, 191 Police station,
21 definition of, 21 Post and telegraph, 96

investigation, inquiry and trial in relation
to, 96 Prescribed, 873 meaning of, 873

Subject Index 935

Preventive measures, 772
actions of police, 772
in respect of cognizable offences, 772 in
respect of injury to public property, 773 in
respect of weights and measures, 774 against
breach of peace, 633 dispersal of unlawful
assemblies, 796 protection against
prosecution for acts done under, 798 use of
armed forces for, 797 use of civil force for,
796 disputes as to immovable property, 817
for removal of public nuisance, 799
appointment of receiver of immovable
property in dispute, 824 attachment of
disputed property, 824 conditional order,
799 local inquiry, 830 where public right
denied,
805 in respect of land or water disputes, 818
security proceedings, 774 appeal from
orders, 795 commencement of bond-period,
790 discharge of person informed against,
789 for good behaviour, 778 for keeping
peace, 774 for unexpired period of bond, 795
imprisonment in default of security, 792
inquiry in, 784,
788 order to give security, 788 power of
court to reject sureties, 791 preliminary
procedure for initiating action, 782 release of
persons imprisoned for default, 793
urgent cases of nuisance or apprehended
danger, Sir
Previous acquittal, see under acQuittaL, 514
Previous conviction, 598 proof of, 598 stated in
charge, 394
trial in relation to offences against coinage,
stamp-law or property, 371 Prison authorities, 30
to refrain from order of attendance of
prisoners, 455
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936 Subject Index

Prisoners, 455

attendance of, before court, 453 brought to
court in custody, 455 Probation, 609

offender may be released on, 609 Probation
of Offenders Act, 1958, 611 object of, 6x1 Process,
44

for production of document or thing,
44> 93 issue of, 44
Proclamation for person absconding, 63

attachment of property of such person, 65
publication of, 64 release, sale and restoration of
attached property, 67 Property, 65 attachment of, 65
officer concerned in sale, of not to purchase or bid, 899
police to prevent injury to public, 773 Prosecution, 480

consequence of withdrawal from, 480 Deputy
Directors of, 26 Directorate of, 16 Director of, 26
evidence for, 531 for certain types of offences, 253
against marriage, 253 against public justice, 235 against
state, 242 for contempt of lawful authority of public
servants, 233 for defamation, 256 in respect of
publishing matters prejudicial to national integration,
244 of criminal conspiracy, 245 of husband for rape, 255
of husband or his relative for cruelty to wife of husband,
256 of judges and public servants, 246 of members of
armed forces, 252 relating to documents given in
evidence, 240 setup, 374 Public arrest without warrant
by, So

Public {contd.)

may assist person authorised to execute warrant,

54

prosecution for offences against public justice,
235 servant, 248 Public nuisance, 799 conditional order
for removal of, 799 consequence of disobedience of
order, 809 examination of expert in proceedings in
respect of, 809

local investigation in proceedings in respect of,

809

Magistrate may prohibit repetition of, 8x1

meaning of, 8oo

procedure where public right denied, 805 Public
property, see also under »ROPERTY police to prevent
injury to, 773 Public prosecutor, 374 appearance in
court, 375 appointment of, 23 appointment of
additional, 23 appointment of assistant, 24
appointment of, for High Court, 23 appointment of
special, 24 discretion of, in matter of withdrawal, 473
regarding withdrawal from prosecution, 473 role of, 27
Public Prosecutor, 477 Public
servant

prosecution for contempt of lawful authority of,
233 prosecution of, 246 Punishment, 617

decisions as to, 617 limit of, for offence made up
of several offences, 630

post-conviction orders in lieu of, 607

Quashing of proceedings
by High Court in exercise of inherent power, go1

Reference, 694
post reference procedure, 696 to High Court, 694
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Remand

court to record grounds of, to police custody, 184

to custody on adjournment of proceeding, 421

to custody pending investigation, 178 Remission
of sentences

in case of punishment for contempt, 457 power
of appropriate government in respect of, 757

restriction in certain cases on powers of, 766
Repeal and savings, 875
Report, 593

of government scientific experts, 593 Res
judicata, 521

in relation to stages of same litigation, 521
Revision, 693

application for, 718

High Court's order to be certified to lower court,

720

power of Additional Sessions Judge in,
708 power of court of, to order inquiry, 705 power of
court to call for and examine the record of any
proceeding before subordinate court, 696 power of
Sessions Judge in, 706 powers of High Court in, 708,719
powers of High Court to withdraw” or transfer cases in,
719 statement of grounds of decision by Metropolitan
Magistrate to be considered by court of, 704

Sanction, 243
no cognizance of offence, 242

against state to be taken except with, of
appropriate government, 242 committed by
judge, Magistrate, or public servant to be
taken except with previous, of appropriate
government, zA6
committed by member of armed forces to be
taken except with previous, of appropriate
government, 252 in respect of publishing
matters prejudicial to national integration
except with sanction of Central or State
Government or of District Magistrate, 244

Subject Index 937

Sanction (contd.}

no prosecution for acts done in dispersing
unlawful assembly except with, of appropriate
government, 798 to be expressed with sufficient
particularity, 246 Scientific experts, 593 report of, 593
Search, 106

by police officer during investigation, 106
consequences of non-compliance with provisions
relating to, 1.17 disposal of things found in, beyond
jurisdiction, 122

for false weight and measures, in general
provisions relating to, 1 in limits of another police
station, no in presence of Magistrate,
106 of place without warrant, 106 person in charge of
place to allow, 12 with consent of occupant, 19 without
warrant by police officer not authorised, 17 Search of
person after arrest, 76 by police officer, 107 in case of
woman, 76 in place to be searched, 106 Search of place,
see also under sEARCH procedure to be followed in, in
suspected to contain stolen property, forged
documents, 101

to detain letters, telegrams, parcel, 96 with
consent of occupant, 119 without warrant, 106 Search
warrant

constitutional validity, 105

direction of, 106

for persons wrongfully confined, 103

general provision relating to, 105 issue of,

97

Magistrate not empowered to issue, 1x7 Security,
774, 778

for good behaviour, 778 for
keeping peace, 774 Security
proceedings, 826
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938 Subject Index

Seizure, 120

copy of iist o1 things seized in, 12 power of
police to seize certain property, 120 Sentence, 765

commutation of, 765 concurrent power of
Central Government and State Government in
case of death, 769 enhancement of, 684 in appeal,
684 in revision, 711 execution of, 738 execution of
death, 738 for offence made up of several
offences, 630

in case of conviction of several offences at

one trial, 629

judicial discretion in sentencing, 617 of
death, 620 of fine, 630 of imprisonment, 628 of
imprisonment in default of payment of fine, 631

on escaped convict when to take effect, 748
on offender already sentenced for another
offence, 748

powers of courts, judges and Magistrates, 16

suspension and remission of, 757 Session,
Court of {Sessions Court), 10 appeal to, 655, 665

cognizance of offence by court of, 231
commitment of case to court of, 283 offence
exclusively triable by court of, instituted
otherwise than on police report, 283 place of
sitting, 363 to send copy of finding and sentence
to District Magistrate, 647 trial in,
523

trial in different Sessions Division, 214
Sessions Judge

appointment of, ro

may act as Additional Sessions Judge of
another division, 877 power of revision of, 706
power of revision of Additional, 708

Sessions Judge {contd.}

power to order inquiry, 705 sentence passed
by, 16 transfer of cases and appeal by, 731
withdrawal of cases and appeal by, 733 Sessions
Court, 232 Set-off

period of detention undergone by accused

to be, 751

Special Executive Magistrate, 15
appointment and powers of, 15 Special
Judicial Magistrate, 13 appointment and
powers of, 13 Special law, 4

procedure prescribed by, to prevail, 4
Special Metropolitan Magistrate, 13 appointment
and powers of, 13 Special Public Prosecutor, 24
appointment of, 24 Statement made to police
during investigation, 152

evidentiary value of, 152 inadmissible in
evidence, 157 no inducement or pressure to be
used, 160 person making, not to sign, 152 supply
to accused of copy of, 281 Sub-Divisional Judicial
Magistrate, 12 appointment of, 12 powers and
functions of, 12 Sub-Divisional Magistrate, 15
appointment of, 15 subordination of, 16 Summary
Trial, see also under TriaL, 577 judgment in, 581
judicial officers empowered to conduct, 577

language of record and judgment, 581
offences for which, provided, 578 procedure in
certain cases of contempt, 457 procedure to be
followed in, 457, 579 record in, 580 Summons, 215
form of, 45

for offences committed

beyond jurisdiction, 215 in

case of petty offence, 279

issuing of, 275
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Summons (contd.)

material witness or examine person present. 437

modes of effecting service of, 46

on corporate bodies, 46

on government servant, 47

proof of service of, 48

service of outside local jurisdiction, 47

to accused, 46

to person, zoo

to produce document or thing, 93 when person summoned cannot be found, 47
when service cannot be effected by exercise of due diligence, 47 Summons case
classification of criminal cases, 44 definition of, 44

non-appearance of complainant, 4S5 power of court to convert, into warrant case,

577

procedure for trial of, 568 Supreme Court,
722.

appeal from conviction to, 653 power of; to transfer cases and appeals, 722 Surety,
335 bond of, 332 discharge of, 334 effect of death or insolvency, 335 power to reject surety,
791 Suspension, or remission of sentences, 757 power of Central and State Government, 757

power of President of India and Governors of State, 756

Territorial divisions, 7
alteration, cesser, etc. of metropolitan area, 876 sub-division, 873 Transfer, 731
of cases and appeals by Sessions judge, 731 power of High Court to, cases and
appeal, 724 power of the Supreme Court to, cases from one State to another State, 722

withdrawal of cases by Judicial Magistrate, 733

Subject Index 939

Trial, 419

adjournment of, 421 common features, 419 for giving false evidence, 455 for
offences triable together, 213 High Court to decide place of trial in cases of doubt, 214 in
Sessions Court, 523 Judge or Magistrate not to be personally interested, 364 of juvenile
offenders, 373 of offence committed before Judge or Magistrate, 366

of person previously convicted of offences against coinage, stamp-law or
property, 371 of summons cases, 567 of warrant cases instituted on police report, 544 of
warrant cases instituted otherwise than on police report, 553 place of inquiry and trial,
204 presence of accused at, 44 pre-trial, 43

proceedings in wrong place, 219 speedy trial, 421 summary, 577 summary trial

in cases of contempt, 457 Table 7, 202 Trials, 348

Unlawful assembly, see under PREVENTIVE mEASURES,
796 Unsoundness of mind

acquittal of accused on ground of, 605 delivery to relatives or friend of person

of,

383
trial procedure in case of person of, 380 Village officers, 39
duty of, to make reports to police, 39 Village residents, 39
duty of, to make reports to police, 39

‘Warrant

bailable, 50 contents of, 50 for execution of sentence of imprisonment. 742
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Warrant (contd.)

for execution outside jurisdiction, 52

form of, 50

issuing of, 275

mode of execution of| 52

of arrest, 51

of execution of sentence of death, 738 of
search for persons wrongfully confined, *°3

on execution of sentence, return of, 755

search, 97

search of place without warrant, 106 to levy
fine by attachment and sale, 744 to whom directed,
50 who may issue, 748 Warrant case

definition of, 44

non-appearance of complainant in,
483 trial of, see under RIALS, 543 Weights and
measures, in

search for and seizure of, in Withdrawal, 733

of cases and appeals by Sessions Judges, 733

of cases by Executive Magistrates, 735 of cases
by Judicial Magistrates, 733 Withdrawal from
prosecution, 470 by whom, 471

conditions precedent for, 473

Withdrawal from prosecution {contd.) consequences
of, 480 discretion of public prosecutor and of court in
matter of, 473 locus standi of complainant in, 480
object and purpose, 470 of whom and in respect of
which offence, 472

position of Public Prosecutor in case of,
474

remedy against order passed under, 480 up to
what stage of trial, 472 Witness, 586 commission for
examination of, 586 deposition of medical, 590
examination of,
532, 536, 549, 551 payment of expenses of, 440 Words
and phrases “evidence”, 435 “government”, 247
“offence”, 516 “prosecution”, 516 “punishment”, 516
Written statement

in land dispute proceeding under S. 145, 818

of accused in sessions trial, 536 of accused in

warrant case, 553



