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Foreword

Man may be a little lower than, the angels, he has not shed off the brute and the brute within is
apt to break loose on occasions. Such aberrations m human, behaviour result in crime. Crime,
however, has acquired today wide dimensions, both, in its enormity and variety. Mens rea was at
one time considered to be an essential ingredient of every offence. The position has somewhat
changed and there are various offences of which mens rea is not an. ingredient.

To deal with the perpetrators of crime, we need law courts. We also need a code prescribing
the procedure to be followed in the law courts. Not all people who are sent up for trial are guilty
of the offences with which they are charged. Duty therefore has been cast upon, the courts of
deciding as to whether the person charged with, an offence has actually been proved guilty. The
procedure which governs the court proceedings before it arrives at that conclusion has to be
such as is fair, inspires confidence and at the same time is not such as provides a wide escape
route for the guilty.

The Criminal Procedure Code, as observed in Igbal Ismail So daw ala v. State of Maharashtra
[(1975) 3 SCO 140] is essentially a code of procedure and like ail procedural law, is designed to
further the ends of justice and not to frustrate them by the introduction of endless technicalities.
At the same time it has to be borne in. mind that it is procedure that spells much of the
difference between rule of law and rule by whim and caprice. The object of the Code is to ensure
for the accused a full and fair trial in. accordance with, the principles of natural justice.

Mr Kelkar has brought a fresh approach in this book while dealing with, the subject of
criminal procedure. There is topicwise arrangement of the subject-matter and analysis of the
relevant sections connected with each topic. 1 am sure the book would prove useful to all those

interested in criminal procedure.

May 7, 1977 H.R. KHANNA
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Preface to the Sixth Edition

It is with a sense of satisfaction that the sixth edition of R.V. Kelkar’s Criminal Procedure is
presented to the students to whom the book was dedicated by the illustrious author, late Prof.
R.V. Kelkar. I had the fortune to study criminal procedure law under him. It was his command
that I should revise his book.

Prof. Kelkar was the first to come out with a book on criminal procedure with topic-wise
treatment. This mode of dealing with issues in criminal procedure law has indeed revolutionised
law teaching and research in India.

M/s Eastern Book Company shares the glory of this achievement. Their concern to keep the
book to be relevant for law teaching and within the reach of the students made it possible to bring
out the present edition with some innovations which are student-friendly.

The space provided in the margin may help the students to make notes on important
developments of current importance. The points for discussion given at the end of the book might
ignite the imagination of students who are interested to do research in criminal procedure law.

I am grateful to my student, Dr Balakrishnan, Associate Professor, National University of
Advanced Legal Studies, Cochin for all help rendered in updating the material.

Here is the product of our labour. I stand beholden to my teacher. I am indebted to Shri

Surendra Malik of M/s Eastern Book Company for his active support and appreciation.

Cochin
April 15, 2014 —DR K.N. CHANDRASEKHARAN PILLAI
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Preface to the First Edition

A fairly good grasp of criminal procedure is obviously essential for the prosecutors, defence
lawyers, magistrates and other senior judges dealing with criminal matters. Where and how do
they learn this law? Most of them would probably say that they really learnt the procedural law
only after completing their formal legal education at the colleges and universities. Very few of
them, if at all, w'ould be able to acknowledge that they could get adequate grounding in the basic
principles of criminal procedure before leaving the portals of academic institutions.

The Bar Council of India rightly requires that criminal procedure should be one of the
compulsory subjects to be included in the syllabi for the degree course in law. It has been so
included by all the universities. However very few full-time law teachers have been teaching
criminal procedure. The part-time law* teachers do not simply have the necessary time to develop
the academic study including its teaching methods. The procedural laws have not been as yet
considered to be good fields for specialisation at the LLM level, and are mostly neglected. The
leaders in the field of legal education, with few honourable exceptions, hardly take any serious
interest in the study and development of procedural laws. This might just be a fortuitous
situation, but it is there. Many socio-legal research areas in the field of criminal law have
remained untapped; others have been handled not quite effectively. One important reason for this
unfortunate situation is the lack of adequate background study of criminal procedure on the part
of those who undertake, or who are expected to undertake, such research studies. In a changing
society, the criminal procedure by its very nature would need frequent changes to keep pace with
the times and also to reflect in it the changing values and moods of the people. The contribution
of the academic community in this field of law reforms and legislation is unfortunately far from

impressive. All this cannot be changed
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X Preface to the First Edition

overnight. Patient efforts consistently made over a period of years may change this dismal picture.

The neglect and indifference in the study of criminal procedure are both the cause and the
consequence of the dearth of suitable reading materials in the field. No doubt there are several
books on the Criminal Procedure Code giving sectionwise commentaries. These works—and some
of them are quite impressive—are useful in their own way. They are of great assistance to the busy
practitioners in their daily chores. However, these books are less suited to those who want to
study the basic fundamental principles of criminal procedure in a logical sequence. The present
arrangement of the sections of the Criminal Procedure Code has not been specially designed to
subserve the needs of the students. Experience has shown that the section wise commentary is not
quite effective and efficient medium for class-room instruction. It fails to evoke adequate interest
in the subject and falls short of focussing enough attention on the basic fundamental principles
and also on the interaction of the different sections through which the principles become
operative.

The topic-wise organisation of the subject of criminal procedure has better chances of success
in imparting knowledge of the provisions and also developing insight into the subject. Needless to
say that such arrangement of the subject-matter would certainly give an important place to the
study of the judicial experience in the actual working of the Criminal Procedure Code. Therefore,
the topicwise arrangement of the subject- matter, the analysis of the relevant sections connected
with each topic, and the critical appraisal of such sections in the light of judicial decisions, should
form the hard core of the reading materials on criminal procedure. That alone, It is humbly
submitted, would make the study of criminal procedure both meaningful and interesting. There
are hardly any books on criminal procedure which evince such a treatment. Even the books
primarily written for students do not have the abovesaid features in adequate measure and mostly
follow the traditional section wise pattern. Hence the Outlines of Criminal Procedure has been
conceived to fill the gap. It is an attempt to provide a new type of book on criminal procedure, and
it is hoped that the students and teachers would welcome this experiment.

The author is quite conscious of his shortcomings; and after completion of the book he did
feel that a better arrangement could have been made In the organisation of the subject-matter.
But by then it was too late to recast the mould. The author hope to improve upon his efforts in the
next edition of the book.

Readers may kindly note that the following abbreviations have been used in the book for the

sake of convenience:

41st Report Forty-first Report of the Law Commission of India on
the Code of Criminal Procedure, 1898, Part I (1969)
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Preface to the First Edition XI

37th Report Thirty-seventh Report of the Law Commission of India
on the Code of Criminal Procedure, 1898 (1967)
14th Report Fourteenth Report of the Law Commission of India on

Reform of Judicial Administration (1958)

Statement of Objects and Reasons appended to the
Objects and Code qf Criminal Procedure Bill, 1970 as introduced in
Reasons the Rajya Sabha.

Notes on Clauses Notes on clauses appended to the Code of Criminal
Procedure Bill, 1970 as introduced in the Rajya Sabha.

Statement of

Joint Committee Report of the Joint Committee on the Code of Criminal
Report Report of  Procedure Bill, 1970 (1972)

the Expert Report of the Expert Committee on Legal
Committee on Aid—Processual Justice to the People (1973}
Legal Aid

IPC The Indian Penal Code, i860.

The sections referred to in the text of the book, unless otherwise indicated,
pertain to the Criminal Procedure Code, 1973.

Readers may also note that judicial decisions under the provisions of the
Criminal Procedure Code, 1898, have been cited where the new provisions of
the Criminal Procedure Code, 1973 are similar to those of the old Code of 1898.
Reference to such cases would be useful in understanding as to how the
provisions of the new Code of 1973 are likely to be interpreted by the courts.

I take this opportunity to express once again my sincere thanks to the
publishers for the patience with which they waited — and they waited for
long—for the completion of the book. I am thankful to all those who directly
or indirectly rendered assistance to me in the preparation of the book.

New Delhi
May 3, 1977 — R.V. Kelkar
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