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read into the provisions of Section 26(1) of the Act. Discretion to invite, has been vested in the 

Commission, by virtue of the Regulations, which must be construed in their plain language and 

without giving it undue expansion. It is difficult to state as an absolute proposition of law that 

in all cases, at all stages and in all events the right to notice and hearing is a mandatory 

requirement of principles of natural justice. Furthermore, that noncompliance thereof, would 

always result in violation of fundamental requirements vitiating the entire proceedings. 

Different laws have provided for exclusion of principles of natural justice at different stages, 

particularly, at the initial stage of the proceedings and such laws have been upheld by this 

Court. Wherever, such exclusion is founded on larger public interest and is for compelling and 

valid reasons, the Courts have declined to entertain such a challenge. It will always depend 

upon the nature of the proceedings, the grounds for invocation of such law 
 

and the requirement of compliance to the principles of natural justice in light of the above 

noticed principles. In the case of Tulsiram Patel (supra), this Court took the view that audi 

alteram partem rule can be excluded where a right to a prior notice and an opportunity of being 

heard, before an order is passed, would obstruct the taking of prompt action or where the 

nature of the action to be taken, its object and purpose as well as the scheme of the relevant 

statutory provisions warrant its exclusion. This was followed with approval and also greatly 

expanded in the case of Delhi Transport Corporation vs. Delhi Transport Corporation Mazdoor 

Congress [(1991) Supp1 SCC 600], wherein the Court held that rule of audi alteram partem 

can be excluded, where having regard to the nature of the action to be taken, its object and 

purpose and the scheme of the relevant statutory provisions, fairness in action does not demand 

its application and even warrants its exclusion. 
 

The exclusion of principles of natural justice by specific legislative provision is not unknown 

to law. Such exclusion would either be specifically provided or would have to be imperatively 

inferred from the language of the provision. There may be cases where post decisional hearing 

is contemplated. Still there may be cases where 'due process' is specified by offering a full 

hearing before the final order is made. Of course, such legislation may be struck down as 

offending due process if no safeguard is provided against arbitrary action. It is an equally 

settled principle that in cases of urgency, a post-decisional hearing would satisfy the principles 

of natural justice. Reference can be made to the cases of Maneka Gandhi v. Union of India 

[(1978) 1 SCC 48] and State of Punjab v. Gurdayal [AIR 1980 SC 319]. The provisions of 

Section 26(1) clearly indicate exclusion of principles of natural justice, at least at the initial 

stages, by necessary implication. In cases where the conduct of an enterprise, association of 

enterprises, person or association of persons or any other legal entity, is such that it would 

cause serious prejudice to the public interest and also violates the provisions of the Act, the 

Commission will be well within its jurisdiction to pass ex parte ad interim injunction orders 

immediately in terms of Section 33 of the Act, while granting post decisional hearing 

positively, within a very short span in terms of Regulation 31(2). This would certainly be more 

than adequate compliance to the principles of natural justice. It is true that in administrative 

action, which entails civil consequences for a person, the principles of natural justice should be 

adhered to. 
 

Wherever, this Court has dealt with the matters relating to complaint of violation of principles 

of natural justice, it has always kept in mind the extent to which such principles should apply. 

The application, therefore, would depend upon the nature of the duty to be performed by the 

authority under the statute. Decision in this regard is, in fact, panacea to the rival contentions 

which may be raised by the parties in a given case. Reference can be made to the judgment of 

this Court in the case of Canara Bank v. Debasis Das [(2003) 4 SCC 557]. We may also 

notice that the scope of duty cast upon the authority or a body and the nature of the function to 

be performed cannot be rendered nugatory by imposition of unnecessary directions or 

impediments which are not postulated in the plain language of the section itself. ‗Natural 

justice‘ is a term, which may have different connotation and dimension depending upon the 

facts of the case, while keeping in view, the provisions of the law applicable. It is not a 

codified concept, but are well defined principles enunciated by the Courts. Every quasi judicial 
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order would require the concerned authority to act in conformity with these principles as well 

as ensure that the indicated legislative object is achieved. Exercise of power should be fair and 

free of arbitrariness. 
 

Now, let us examine what kind of function the Commission is called upon to discharge while 

forming an opinion under Section 26(1) of the Act. At the face of it, this is an inquisitorial and 

regulatory power. A Constitution Bench of this Court in the case of Krishna Swami vs. Union 

of India [(1992) 4 SCC 605] explained the expression ‗inquisitorial‘. The Court held that the 

investigating power granted to the administrative agencies normally is inquisitorial in nature. 

The scope of such investigation has to be examined with reference to the statutory powe  In 

that case the Court found that the proceedings, before the High Power Judicial Committee 

constituted, were neither civil nor criminal but sui generis. 
 

The exceptions to the doctrine of audi alteram partem are not unknown either to civil orcriminal 

jurisprudence in our country where under the Code of Civil Procedure ex-parte injunction orders 

can be passed by the court of competent jurisdiction while the courts exercising criminal 

jurisdiction can take cognizance of an offence in absence of the accused and issue summons for 

his appearance. Not only this, the Courts even record pre-charge evidence in complaint cases in 

absence of the accused under the provisions of the Code of Criminal Procedure. Similar approach 

is adopted under different systems in different countries. 
 

The jurisdiction of the Commission, to act under this provision, does not contemplate any 

adjudicatory function. The Commission is not expected to give notice to the parties, i.e. the 

informant or the affected parties and hear them at length, before forming its opinion. The 

function is of a very preliminary nature and in fact, in common parlance, it is a departmental 

function. At that stage, it does not condemn any person and therefore, application of audi 

alteram partem is not called for. Formation of a prima facie opinion departmentally (Director 

General, being appointed by the Central Government to assist the Commission, is one of the 

wings of the Commission itself) does not amount to an adjudicatory function but is merely of 

administrative nature. At best, it can direct the investigation to be conducted and report to be 

submitted to the Commission itself or close the case in terms of Section 26(2) of the Act, 

which order itself is appealable before the Tribunal and only after this stage, there is a specific 

right of notice and hearing available to the aggrieved/affected party. Thus, keeping in mind the 

nature of the functions required to be performed by the Commission in terms of Section 26(1), 

we are of the considered view that the right of notice of hearing is not contemplated under the 

provisions of Section 26(1) of the Act. However, Regulation 17(2) gives right to Commission 

for seeking information, or in other words, the Commission is vested with the power of 

inviting such persons, as it may deem necessary, to render required assistance or produce 

requisite information or documents as per the direction of the Commission. This discretion is 

exclusively vested in the Commission by the legislature. The investigation is directed with dual 

purpose; (a) to collect material and verify the information, as may be, directed by the 

Commission, (b) to enable the Commission to examine the report upon its submission by the 

Director General and to pass appropriate orders after hearing the parties concerned. No inquiry 

commences prior to the direction issued to the Director General for conducting the 

investigation. Therefore, even from the practical point of view, it will be required that undue 

time is not spent at the preliminary stage of formation of prima facie opinion and the matters 

are dealt with effectively and expeditiously. We may also usefully note that the functions 

performed by the Commission under Section 26(1) of the Act are in the nature of preparatory 

measures in contrast to the decision making process. That is the precise reason that the 

legislature has used the word ‗direction‘ to be issued to the Director General for investigation 

in that provision and not that the Commission shall take a decision or pass an order directing 

inquiry into the allegations made in the reference to the Commission. The Tribunal, in the 

impugned judgment, has taken the view that there is a requirement to record reasons which can 

be express, or, in any case, followed by necessary implication and therefore, the authority is 

required to record reasons for coming to the conclusion. The proposition of law whether an 

administrative or quasi judicial body, particularly judicial courts, should record reasons in 

support of their decisions or orders is no more res integra and has been settled by a recent 
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judgment of this Court in the case of Assistant Commissioner, C.T.D.W.C. v. M/s 

Shukla&Brothers [JT 2010 (4) SC 35]. 
 

12. At the cost of repetition, we may notice, that this Court has consistently taken the view that 

recording of reasons is an essential feature of dispensation of justice. A litigant who 

approaches the Court with any grievance in accordance with law is entitled to know the 

reasons for grant or rejection of his prayer. Reasons are the soul of orde  Non-recording of 

reasons could lead to dual infirmities; firstly, it may cause prejudice to the affected party and 

secondly, more particularly, hamper the proper administration of justice. These principles are 

not only applicable to administrative or executive actions, but they apply with equal force and, 

in fact, with a greater degree of precision to judicial pronouncements. A judgment without 

reasons causes prejudice to the person against whom it is pronounced, as that litigant is unable 

to know the ground which weighed with the Court in rejecting his claim and also causes 

impediments in his taking adequate and appropriate grounds before the higher Court in the 

event of challenge to that judgment... 
 

13. The principle of natural justice has twin ingredients; firstly, the person who is likely to be 

adversely affected by the action of the authorities should be given notice to show cause thereof 

and granted an opportunity of hearing and secondly, the orders so passed by the authorities 

should give reason for arriving at any conclusion showing proper application of mind. 

Violation of either of them could in the given facts and circumstances of the case, vitiate the 

order itself. Such rule being applicable to the administrative authorities certainly requires that 

the judgment of the Court should meet with this requirement with higher degree of satisfaction. 

The order of an administrative authority may not provide reasons like a judgment but the order 

must be supported by the reasons of rationality. The distinction between passing of an order by 

an administrative or quasi-judicial authority has practically extinguished and both are required 

to pass reasoned orde  
 

The above reasoning and the principles enunciated, which are consistent with the settled 

canons of law, we would adopt even in this case. In the backdrop of these determinants, we 

may refer to the provisions of the Act. Section 26, under its different sub-sections, requires the 

Commission to issue various directions, take decisions and pass orders, some of which are 

even appealable before the Tribunal. Even if it is a direction under any of the provisions and 

not a decision, conclusion or order passed on merits by the Commission, it is expected that the 

same would be supported by some reasoning. At the stage of forming a prima facie view, as 

required under Section 26(1) of the Act, the Commission may not really record detailed 

reasons, but must express its mind in no uncertain terms that it is of the view that prima facie 

case exists, requiring issuance of direction for investigation to the Director General. Such view 

should be recorded with reference to the information furnished to the Commission. Such 

opinion should be formed on the basis of the records, including the information furnished and 

reference made to the Commission under the various provisions of the Act, as afore-referred. 

However, other decisions and orders, which are not directions simpliciter and determining the  
rights of the parties, should be well reasoned analyzing and deciding the rival contentions 

raised before the Commission by the parties. In other words, the Commission is expected to 

express prima facie view in terms of Section 26(1) of the Act, without entering into any 

adjudicatory or determinative process and by recording minimum reasons substantiating the 

formation of such opinion, while all its other orders and decisionsshould be well reasoned. 

Such an approach can also be justified with reference to Regulation 20(4), which requires the 

Director General to record, in his report, findings on each of the allegations made by a party in 

the intimation or reference submitted to the Commission and sent for investigation to the 

Director General, as the case may be, together with all evidence and documents collected 

during investigation. The inevitable consequence is that the Commission is similarly expected 

to write appropriate reasons on every issue while passing an order under Sections 26 to 28 of 

the Act. 
 

Submissions made and findings in relation to Point No.4 
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Under this issue we have to discuss the ambit and scope of the powers vested in the 

Commission under Section 33 of the Act. (Refer to Section 33 of the Act). 
 

A bare reading of the above provision shows that the most significant expression used by the 

legislature in this provision is ‗during inquiry‘. ‗During inquiry‘, if the Commission is satisfied 

that an act in contravention of the stated provisions has been committed, continues to be 

committed or is about to be committed, it may temporarily restrain any party ‗without giving 

notice to such party‘, where it deems necessary. The first and the foremost question that falls 

for consideration is, what is ‗inquiry‘? The word ‗inquiry‘ has not been defined in the Act, 

however, Regulation 18(2) explains what is ‗inquiry‘. ‗Inquiry‘ shall be deemed to have 

commenced when direction to the Director General is issued to conduct investigation in terms 

of Regulation 18(2). In other words, the law shall presume that an ‗inquiry‘ is commenced 

when the Commission, in exercise of its powers under Section 26(1) of the Act, issues a 

direction to the Director General. Once the Regulations have explained ‗inquiry‘ it will not be 

permissible to give meaning to this expression contrary to the statutory explanation. Inquiry 

and investigation are quite distinguishable, as is clear from various provisions of the Act as 

well as the scheme framed thereunder. The Director General is expected to conduct an 

investigation only in terms of the directive of the Commission and thereafter, inquiry shall be 

deemed to have commenced, which continues with the submission of the report by the Director 

General, unlike the investigation under the MRTP Act, 1969, where the Director General can 

initiate investigation suo moto. Then the Commission has to consider such report as well as 

consider the objections and submissions made by other party. Till the time final order is passed 

by the Commission in accordance with law, the inquiry under this Act continues. Both these 

expressions cannot be treated as synonymous. They are distinct, different in expression and 

operate in different areas. Once the inquiry has begun, then alone the Commission is expected 

to exercise its powers vested under Section 33 of the Act. That is the stage when jurisdiction of 

the Commission can be invoked by a party for passing of an ex parte order. Even at that stage, 

the Commission is required to record a satisfaction that there has been contravention of the 

provisions mentioned under Section 33 and that such contravention has been committed, 

continues to be committed or is about to be committed. 
 

This satisfaction has to be understood differently from what is required while expressing a 

prima facie view in terms of Section 26(1) of the Act. The former is a definite expression of 

the satisfaction recorded by the Commission upon due application of mind while the latter is a 

tentative view at that stage. Prior to any direction, it could be a general examination or enquiry 

of the information/reference received by the Commission, but after passing the direction 

theinquiry is more definite in its scope and may be directed against a party. Once such 

satisfaction is recorded, the Commission is vested with the power and the informant is entitled 

to claim ex parte injunction. The legislature has intentionally used the words not only ‗ex 

parte‘ but also ‗without notice to such party‘. Again for that purpose, it has to apply its mind, 

whether or not it is necessary to give such a notice. The intent of the rule is to grant ex parte 

injunction, but it is more desirable that upon passing an order, as contemplated under Section 

33, it must give a short notice to the other side to appear and to file objections to the 

continuation or otherwise of such an order. Regulation 31(2) of the Regulations clearly 

mandates such a procedure. Wherever the Commission has passed interim order, it shall hear 

the parties 71against whom such an order has been made, thereafter, as soon as possible. The 

expression ‗as soon as possible‘ appearing in Regulation 31(2) has some significance and it 

will be obligatory upon the fora dealing with the matters to ensure compliance to this 

legislative mandate. Restraint orders may be passed in exercise of its jurisdiction in terms of 

Section 33 but it must be kept in mind that the ex parte restraint orders can have far reaching 

consequences and, therefore, it will be desirable to pass such order in exceptional 

circumstances and deal with these matters most expeditiously. During an inquiry and where the 

Commission is satisfied that the act has been committed and continues to be committed or is 

about to be committed, in contravention of the provisions stated in Section 33 of the Act, it 

may issue an order temporarily restraining the party from carrying on such act, until the 

Find More at https://t.me/LawCollegeNotes_Stuffs



 

 

 

18 

 

conclusion of such inquiry or until further orders, without giving notice to such party where it 

deems it necessary. This power has to be exercised by the Commission sparingly and under 

compelling and exceptional circumstances. The Commission, while recording a reasoned 

order, inter alia, should : (a) record its satisfaction (which has to be of much higher degree than 

formation of a prima facie view under Section 26(1) of the Act) in clear terms that an act in 

contravention of the stated provisions has been committed and continues to be committed or is 

about to be committed; (b) it is necessary to issue order of restraint and (c) from the record 

before the Commission, there is every likelihood that the party to the lis would suffer 

irreparable and irretrievable damage, or there is definite apprehension that it would have 

adverse effect on competition in the market. The power under Section 33 of the Act, to pass a 

temporary restraint order, can only be exercised by the Commission when it has formed prima 

facie opinion and directed investigation in terms of Section 26(1) of the Act, as is evident from 

the language of this provision read with Regulation 18(2) of the Regulations. It will be useful 

to refer to the judgment of this Court in the case of Morgan Stanley Mutual Funds v. Kartick 

Das [(1994) 4 SCC 225], wherein this Court was concerned with Consumer Protection Act 

1986, Companies Act 1956 and Securities and Exchange Board of India (Mutual Fund) 

Regulations, 1993. As it appears from the contents of the judgment, there is no provision for 

passing ex-parte interim orders under the Consumer Protection Act, 1986 but the Court 

nevertheless dealt with requirements for the grant of an ad interim injunction, keeping in mind 

the expanding nature of the corporate sector as well as the increase in vexatious litigation. The 

Court spelt out the following principles: 
 

―36. As a principle, ex parte injunction could be granted only under exceptional circumstances. 

The factors which should weigh with the court in the grant of ex parte injunction are— 
 

(a) whether irreparable or serious mischief will ensue to the plaintiff; 
 

(b) whether the refusal or ex parte injunction would involve greater injustice than the grant ofit 

would involve; 
 

(c) the court will also consider the time at which the plaintiff first had notice of the act 

complained so that the making of improper order against a party in his absence is prevented; 
 

(d) the court will consider whether the plaintiff had acquiesced for sometime and in such 

circumstances it will not grant ex parte injunction; 
 

(e) the court would expect a party applying for ex parte injunction to show utmost good faith in 

making the application; 
 

(f) even if granted, the ex parte injunction would be for a limited period of time. (g) General 

principles like prima facie case, balance of convenience and irreparable 
 

loss would also be considered by the court.‖ 
 

In the case in hand, the provisions of Section 33 are specific and certain criteria have been 

specified therein, which need to be satisfied by the Commission, before it passes an ex parte ad 

interim order. These three ingredients we have already spelt out above and at the cost of 

repetition we may notice that there has to be application of mind of higher degree and definite 

reasons having nexus to the necessity for passing such an order need be stated. Further, it is 

required that the case of the informant-applicant should also be stronger than a mere prima 

facie case. Once these ingredients are satisfied and where the Commission deems it necessary, 

it can pass such an order without giving notice to the other party. The scope of this power is 

limited and is expected to be exercised in appropriate circumstances. These provisions can 

hardly be invoked in each and every case except in a reasoned manner. Wherever, the applicant 

is able to satisfy the Commission that from the information received and the documents in 

support thereof, or even from the report submitted by the Director General, a strong case is 

made out of contravention of the specified provisions relating to anti- competitive agreement 

or an abuse of dominant position and it is in the interest of free market and trade that injunctive 

orders are called for, the Commission, in its discretion, may pass such order ex parte or even 

after issuing notice to the other side. For these reasons, we may conclude that the Commission 
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can pass ex parte ad interim restraint orders in terms of Section 33, only after having applied 

its mind as to the existence of a prima facie case and issue direction to the Director General for 

conducting an investigation in terms of Section 26(1) of the Act. It has the power to pass ad 

interim ex parte injunction orders, but only upon recording its due satisfaction as well as its 

view that the Commission deemed it necessary not to give a notice to the other side. In all 

cases where ad interim ex parte injunction is issued, the Commission must ensure that it makes 

the notice returnable within a very short duration so that there is no abuse of the process of law 

and the very purpose of the Act is not defeated. 
 

Submissions made and findings in relation to Point No.6 
 

In light of the above discussion, the next question that we are required to consider is, whether 

the Court should issue certain directions while keeping in mind the scheme of the Act, 

legislative intent and the object sought to be achieved by enforcement of these provisions. We 

have already noticed that the principal objects of the Act, in terms of its Preamble and 

Statement of Objects and Reasons, are to eliminate practices having adverse effect on the 

competition, to promote and sustain competition in the market, to protect the interest of 

theconsumers and ensure freedom of trade carried on by the participants in the market, in view 

of the economic developments in the country. In other words, the Act requires not only 

protection of free trade but also protection of consumer interest. The delay in disposal of cases, 

as well as undue continuation of interim restraint orders, can adversely and prejudicially affect 

the free economy of the country. Efforts to liberalize the Indian Economy to bring it at par with 

the best of the economies in this era of globalization would be jeopardised if time bound 

schedule and, in any case, expeditious disposal by the Commission is not adhered to. The 

scheme of various provisions of the Act which we have already referred to including Sections 

26, 29, 30, 31, 53B(5) and 53T and Regulations 12, 15, 16, 22, 32, 48 and 31 clearly show the 

legislative intent to ensure time bound disposal of such matte  The Commission performs 

various functions including regulatory, inquisitorial and adjudicatory. The powers conferred by 

the Legislature upon the Commission under Sections 27(d) and 31(3) are of wide magnitude 

and of serious ramifications. The Commission has the jurisdiction even to direct that an 

agreement entered into between the parties shall stand modified to the extent and in the 

manner, as may be specified. Similarly, where it is of the opinion that the combination has, or 

is likely to have, an appreciable adverse effect on competition but such adverse effect can be 

eliminated by suitable modification to such combination, the Commission is empowered to 

direct such modification. These powers of the Commission, read with provisions mentioned 

earlier, certainly require issuance of certain directions in order to achieve the object of the Act 

and to ensure its proper implementation. The power to restructure the agreement can be 

brought into service and matters dealt with expeditiously, rather than passing of ad interim 

orders in relation to such agreements, which may continue for indefinite periods. To avoid this 

mischief, it is necessary that wherever the Commission exercises its jurisdiction to pass ad 

interim restraint orders, it must do so by issuing notices for a short date and deal with such 

applications expeditiously. Order XXXIX, Rules 3 and 3A of the Code of Civil Procedure also 

have similar provisions. Certain procedural directions will help in avoiding prejudicial 

consequences, against any of the parties to the proceedings and the possibility of abuse of 

jurisdiction by the parties can be eliminated by proper exercise of discretion and for valid 

reasons. Courts have been issuing directions in appropriate cases and wherever the situation 

has demanded so. Administration of justice does not depend on individuals, but it has to be a 

collective effort at all levels of the judicial hierarchy, i.e. the hierarchy of the Courts or the for 

a before whom the matters are sub-judice, so that the persons awaiting justice can receive the 

same in a most expeditious and effective manner. The approach of the Commission even in its 

procedural matters, therefore, should be macro level rather than micro level. It must deal with 

all such references or applications expeditiously in accordance with law and by giving 

appropriate reasons. Thus, we find it necessary to issue some directions which shall remain in 

force till appropriate regulations in that regard are framed by the competent authority. 
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Having discernibly stated our conclusions/ answers in the earlier part of the judgment, we are 

of the considered opinion that this is a fit case where this Court should also issue certain 

directions in the larger interest of justice administration. The scheme of the Act and the 

Regulations framed thereunder clearly demonstrate the legislative intent that the investigations 

and inquiries under the provisions of the Act should be concluded as expeditiously as possible. 

 

The various provisions and the Regulations, particularly Regulations 15 and 16, direct 

conclusion of the investigation/inquiry or proceeding within a ―reasonable time‖. The concept 

of ―reasonable time‖ thus has to be construed meaningfully, keeping in view the object of the 

Act and the larger interest of the domestic and international trade. In this backdrop, we are of 

the considered view that the following directions need to be issued: 
 

A) Regulation 16 prescribes limitation of 15 days for the Commission to hold its first ordinary 

meeting to consider whether prima facie case exists or not and in cases of alleged anti-

competitive agreements and/or abuse of dominant position, the opinion on existence of prima 

facie case has to be formed within 60 days. Though the time period for such acts of the 

Commission has been specified, still it is expected of the Commission to hold its meetings and 

record its opinion about existence or otherwise of a prima facie case within a period much 

shorter than the stated period. 
 

B) All proceedings, including investigation and inquiry should be completed by the 

Commission/Director General most expeditiously and while ensuring that the time taken in 

completion of such proceedings does not adversely affect any of the parties as well as the open 

market in purposeful implementation of the provisions of the Act. 
 

C) Wherever during the course of inquiry the Commission exercises its jurisdiction to pass 

interim orders, it should pass a final order in that behalf as expeditiously as possible and in any 

case not later than 60 days. 
 

D) The Director General in terms of Regulation 20 is expected to submit his report within a 

reasonable time. No inquiry by the Commission can proceed any further in absence of the 

report by the Director General in terms of Section 26(2) of the Act. The reports by the Director 

General should be submitted within the time as directed by the Commission but in all cases not 

later than 45 days from the date of passing of directions in terms of Section 26(1) of the Act. 
 

E) The Commission as well as the Director General shall maintain complete ‗confidentiality‘ 

as envisaged under Section 57 of the Act and Regulation 35 of the Regulations. Wherever the 

‗confidentiality‘ is breached, the aggrieved party certainly has the right to approach the 

Commission for issuance of appropriate directions in terms of the provisions of the Act and the 

Regulations in force. 
 

In our considered view the scheme and essence of the Act and the Regulations are clearly 

suggestive of speedy and expeditious disposal of the matte  Thus, it will be desirable that the 

Competent Authority frames Regulations providing definite time frame for completion of 

investigation, inquiry and final disposal of the matters pending before the Commission. Till 

such Regulations are framed, the period specified by us supra shall remain in force and we 

expect all the concerned authorities to adhere to the period specified. Resultantly, this appeal is 

partially allowed. The order dated 15th February, 2010 passed by the Tribunal is modified to 

the above extent. The Commission shall proceed with the case in accordance with law and the 

principles enunciated supra. 
 

In the circumstances there will be no order as to costs. 
 

* * * ***
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Amir Khan Production Private Limited a Company incorporated under the 

Companies Act, 1956 v. Union of India (UOI) through Ministry of Company 

affairs, The Competition Commission of India through its Secretary Mr. S.L. 

Bunker and The Director General Competition Commission of India. 
 

(2010)4CompLJ580(Bom) 
 

1. In both these petitions under Article 226 of the Constitution of India, the petitioners 

challenge the separate show cause notices dated 21st December 2009 issued by the 

Competition Commission of India, Respondent No. 2 herein, under Section 26(8) read with 

Section 3(3) of the Competition Act, 2002. 
 

2. The petitioners in both these petitions have challenged the said show cause notices 

mainly on the ground that the Competition Commission established under the Competition 

Act, 2002 (hereinafter referred to as the "Competition Act") does not have any jurisdiction to 

initiate any such proceedings in respect of films for which the provisions of the Copyright Act, 

1957 contain exhaustive provisions. 
 

3. The facts leading to issuance of impugned show cause notices are already stated in 

the show cause notices themselves. 
 

It has been stated in the information that the members of these organizations are 

perpetrating cartel like activity which is violative of provisions of Section 3(3) of Competition 

Act 2002. It has also been alleged that these Associations/Enterprises, who jointly control 

approximately 100% of the market share for production and distribution of Hindi Motion 

Pictures exhibited in Multiplexes, by organizing themselves under the umbrella of UPDF, took 

a collective decision not to release films to the Multiplexes from 4th April 2009 onwards with 

the objective to extract higher revenue sharing ratio from the members of the informant and 

this cartel like activity has appreciable adverse effect on competition in India. 
 

The Commission took cognizance of the matter under Section 19 of the Act and on 

forming an opinion under Section 26(1) that there exists a prima facie case, it issued directions 

to Director General (DG) to investigate into the matter. 
 

After conducting investigation, the DG submitted his report dated 24/9/09 and also a 

supplementary report dated 27/11/09 to the Commission. 
 

As per the findings of the D.G. in these reports, the allegations made in the information 

have been found to be substantiated against you. 
 

In these reports, the DG has concluded that you along with other persons named in the 

report of DG have acted in concert by forming a cartel with a view to extracting higher revenue 

sharing ratio for the supply of films to the Multiplexes and for achieving your object, you 

indulged in limiting/ controlling supply of films in the market by refusing to release films to 

Multiplexes for exhibition and succeeded in achieving your objective by raising your 

revenuesharing ratio and have thus by your conduct and activities contravened the provisions 

of Section 3(3) of the Competition Act, 2002. 
 

After considering the reports of DG, the Commission has decided to proceed further in the 

matter in accordance with the provisions of the Competition Act and the regulations framed 

thereunder. 
 

In view of the above and in compliance to the directions of the Commission, the copies of 

reports of the DG are being furnished to you for inviting your replies/objections, if any. 
 

You are, therefore, directed to submit your objections/ replies within a period of 15 days 

from the date of receipt of this notice. If you wish, you may also make request for inspection of 

the relevant record and may also submit facts and material in support of your contentions. 
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6. The petitioners have challenged the jurisdiction of the Competent Commission to 

initiate any proceedings under the Competition Act against the petitioners on the following 

main grounds: 
 

(i) The exhibition of a feature film, which is a subject matter of copyright exploitation 

alone, is specifically excluded under Section 3(5) of the Competition Act and hence the 

proceedings initiated against the petitioners are without jurisdiction. 
 

(ii) Issuance of notice dated December 21, 2009 to petitioner No. 2 in Writ Petition No. 

358 of 2010 and of the notice to petitioner Nos. 2 and 3 in Writ Petition No. 526 of 2010, who 

are not producers of a feature film in their individual capacity is also without jurisdiction and 

shows non- application of mind. 
 

(iii) The petitioners did not delay or withhold releasing of any film from any multiplex nor 

did they take any action as alleged in the report. The petitioners had merely participated in 

certain meetings with other film producers to discuss the issue about disputes on revenue 

sharing, wrongful deductions by the multiplex owners before paying the producers/distributors, 

delays in payment and non payments by the multiplex owners to the producers/distributors and 

other matters which adversely affected the producers/distributors with multiplex owners who 

in fact were acting in concert against the producers/ distributo  
 

(iv) It is further contended that in the course of such negotiations, the name "United 

Producers/Distributors Forum (UPDF) was coined to describe the producers who were 

negotiating with the multiplex owne  However, this was not a registered body nor did it 

represent all the film produce  
 

(v) The disputes that had arisen between the multiplex owners and producers of Hindi 

feature films were resolved in or about June 2009 and thereafter agreements are being signed 

between each individual producer for its respective films with each individual multiplex and 

films are being released through multiplexes by Hindi film producers and hence the allegations 

and the impugned show cause notices have become academic and stale as no grievance 

remains to investigate. 
 

(vi) The information received by the respondents from FICCI- Multiplex Association of 

India, on the basis of which the case was filed against the petitioners, was not disclosed to the 

petitione  The petitioners further state that after the petitioners received letter dated 11
th
August 

2009 indicating the information about the alleged violation of the provisions of Section 3(3) of 

the Competition Act, the petitioners had responded by writing letters dated 17th August 2009 

and 1st September 2009 in Writ Petition No. 358 of 2010 and letter dated 17th August 2009 in 

Writ Petition No. 526 of 20010. The Director General of Investigation held a hearing on 23rd 

November 2009. Even thereafter the Competition Commission issued the impugned show 

cause notices without considering various legal contentions including lack of jurisdiction of the 

Competition Commission, raised in the petitioners' replies. 
 

7. At the hearing of these writ petitions, learned Senior Counsel Mr. Hidayatullah and Mr. 

Janak Dwarkadas have challenged the show cause notices mainly on the ground of lack of 

jurisdiction and made the following submissions: 
 

(a) Sub-section (1) of Section 3 of the Competition Act prohibits an anti-competitive 

agreement in respect of production, supply, distribution, storage, acquisition or control of 

goods or provision of services, which causes or is likely to cause an appreciable adverse effect 

on competition within India. The right to release a film can never be considered as goods or 

services and, therefore, the Competition Act, 2002 can never apply to a dispute regarding the 

distribution rights in relation to films. 
 

(b) Without prejudice to the above contention, it is submitted that Sub-section (5)(i)(a) of 

Section 3 specifically provides that nothing in Section 3 shall restrict the right of any person to 

restrain an infringement of, or to impose reasonable conditions as may be necessary for 

protecting, any of his rights which have been or may be conferred upon him under the 

Copyright Act, 1957. 
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(c) Section 13(1)(b) of the Copyright Act, 1956 confers copyright in cinematograph films 

and Section 14(1)(d)(ii) provides that copyright means the exclusive right to do or authorise 

the doing or to authorise to sell or give on hire or offer for sale or hire any copy of the film, 

regardless of whether such copy has been sold or given on hire on earlier occasions and under 

Sub-section (iii) to communicate the film to the public. The producer of the film has exclusive 

right to decide as to whom he shall sell or give on hire any copy of the film for communicating 

the film to the public. Section 18 confers upon the owner of the copyright right to assign to any 

person a copyright either wholly or partially. Section 30 recognises the right of the owner of 

the copyright to grant any interest in the right by licence in writing. It is, therefore, submitted 

that when a producer makes a cinematograph film, he has an exclusive right to sell or give on 

hire any copy of the film and unless the owner of the copyright has assigned the rights or has 

given licence in writing and has granted interest in the right by licence any right to a third 

party, the only other permissible mode or method for any person to acquire any right in respect 

of such copyright is by making a complaint to the Copyright Board under Section 31 and 

satisfy the Copyright Board that the necessary conditions stipulated in Section 31 are satisfied. 

Section 31 provides that if a complaint is made to the Copyright Board that the owner of the 

copyright in the film has refused to allow the performance in the public of the work and by 

reason of such refusal, the work is withheld from the public or has refused to allow the 

communication to the public, such work on terms which the complainant considers reasonable, 

after giving to the owner of the copyright in the work a reasonable opportunity of being heard 

and after holding inquiry, if it is satisfied that the grounds for such refusal are not 

reasonable,the Copyright Board may direct the Registrar of Copyright to grant to the 

complainant a licence to republish the work, perform the work in public or communicate the 

work to the public subject to payment to the owner of the copyright of such compensation and 

subject to such terms and conditions as the Copyright Board may determine. 
 

(d) Assuming, while denying, that the petitioners had insisted upon unreasonable terms for 

granting the right to exhibit the films in favour of the multiplex owners, the only remedy 

available to the multiplex owners was to approach the Copyright Board under Section 31 of the 

Copyright Act, 1957. Anything done otherwise than in accordance with the aforesaid statutory 

scheme of the Copyright Act, will give the owner of the copyright the right to restrain any 

infringement of, or to impose reasonable conditions, as may be necessary for protecting any of 

his rights under the Copyright Act. It is, therefore, clear that the Competition Commission has 

no jurisdiction to initiate any proceedings which will interfere with the rights of the owner of 

the copyright in the cinematograph film under the Copyright Act. The impugned show cause 

notices proceed on the assumption that the Competition Commission has such jurisdiction. The 

impugned show cause notices are, therefore, issued without any jurisdiction and without any 

authority of law whatsoever. 
 

(e) The Competition Commission having already taken a particular stand even after the 

petitioners submitted their reply to the letter of Director General of Investigation, no useful 

purpose will be served by requiring the petitioners to appear before the Competition 

Commission, as it has already pre-judged the issue. In support of the said contention, reliance 

is placed by the learned Counsel for the petitioners on the decision in Siemens Ltd v. State of 

Maharashtra MANU/SC/8259/2008 : (2006) 12 SCC 33 and particularly paragraph 11 thereof, 

which reads as under: 
 

11. A bare perusal of the order impugned before the High Court as also the statements 

made before us in the counter- affidavit filed by the respondents, we are satisfied that the 

statutory authority has already applied its mind and has formed an opinion as regards the 

liability or otherwise of the appellant. If in passing the order the respondent has already 

determined the liability of the appellant and the only question which remains for its 

consideration is quantification thereof, the same does not remain in the realm of a show-cause 

notice. The writ petition, in our opinion, was maintainable. 
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8. Mr. Arshad Hidayatullah, learned Counsel for the petitioners has placed strong reliance 

on the decision of the Apex Court in Calcutta Discount Co. Ltd. v. Income Tax Officer, 

District 1 Calcutta and Anr. MANU/SC/0113/1960 : AIR 1961 SC 372, Whirlpool Corporation  
v. Registrar of Trade Marks, Mumbai and MANU/SC/0664/1998 : (1998) 8 SCC 1 and 

Siemens Ltd. v. State of Maharashtra and MANU/SC/8259/2008 : (2006) 12 SCC 33 in 

support of the above contentions. 
 

9. Mr. Janak Dwarkadas, the learned Counsel for the petitioners has also placed reliance 

on the following decisions: 
 

(a) Ramesh Chandra Sankla and Ors v. Vikram Cement and MANU/SC/7810/2008 : 

(2008) 14 SCC 58, is relied upon in support of the contention that if the jurisdictional fact does 

not exist, the tribunal cannot act. If an authority or tribunal wrongly assumes the existence 

ofsuch facts, a writ of certiorari lies, because by erroneously assuming existence of 

jurisdictional fact, a subordinate tribunal cannot confer upon itself jurisdiction which it 

otherwise does not possess. 
 

(b) Entertainment Network (India) Limited v. Super Cassette Industries Limited 

MANU/SC/2179/2008 : (2008) 13 SCC 30, is relied upon for the purpose of analysing the 

scheme of the Copyright Act and particularly Sections 14, 30 and 31 of the said Act. Relying 

on the principles laid down in paragraphs 92 to 96 of the above judgment, it is vehemently 

submitted that a copyright owner has complete freedom to enjoy the fruits of his labour by 

assigning the copyright for an agreed royalty through the issuance of licences and that such 

right is subject only to right of others to obtain compulsory licence as also the terms on which 

such licence can be granted. The underlying philosophy of the Copyright Act is that the owner 

of the copyright is free to enter into voluntary agreement or licences on terms mutually 

acceptable to him and the licensee. The Act also expressly recognises the concept of the 

exclusive licence subject only to the grant of compulsory licence by the Copyright Board as 

also the terms on which such licence can be granted under Section 31 of the Act. It is also 

contended that what is prohibited by the Competition Act is an agreement by an association of 

enterprises or by association of persons which cause or is likely to cause an appreciable 

adverse effect on competition within India but Copyright Act and particularly Sections 33 and 

34 thereof specifically provide for the registration of a copyright society and empowers the 

copyright society to accept from the owner exclusive authorisation to administer any rights in 

any work by issuance of licence or collection of licence fees or both. It is, therefore, submitted 

that in view of the specific exclusion clause provided in Sub-section (5) of Section 3 of the 

Competition Act, the producer's right under the Copyright Act can never be taken away by any 

authority or even the Competition Commission under the Competition Act, 2002. 
 

(c) The decision dated 22nd January 2010 of this Court in the case of Music Choice India 

Pvt. Ltd. v. Phonographic Performance Ltd. Appeal No. 150 of 2009 in Suit No. 2124 of 2007, 

is relied upon in support of the contention that it is the Copyright Board alone which has the 

exclusive jurisdiction to grant compulsory licence to a complainant under Section 31 of the 

Copyright Act and that no other Court or Commission can grant such a right to a third party. It 

is submitted that the Competition Commission does not have and cannot have jurisdiction to 

grant something which would frustrate the provisions of the Copyright Act and that Legislative 

intent is more than clear from Sub-section (5) of Section 3 of the Competition Act. 
 

(d) Mr. Dwarkadas has also placed reliance on the decisions in Vodafone International 

Holdings B.V. v. Union of India MANU/SC/0105/2009 : (2009) 179 TAXMAN 129 (SC), 

Arun Kumar and O  v. Union of India (2007) 1 SCC 732, and Management of Express 

Newspapers (Pvt. Ltd., Madras v. The Workers and O  MANU/SC/0267/1962 : AIR 1963 SC 

569. 
 

10. On the other hand, the petitions are opposed by Mr. Khambatta, learned Additional 

Solicitor General appearing for the Union of India and the Competition Commission. It is 

submitted that the matter is still at the show cause notice stage and, therefore, the petitions are 

premature. All the issues raised in the petitions and the correspondence addressed on behalf of 
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the petitioners can and must be decided by the Competition Commission. The petitioners 

haveparticipated in the proceedings before the Competition Commission and they have already 

indicated that they would be filing a reply to the show cause notices and they have also sought 

a hearing from the Competition Commission. Having accepted the jurisdiction and authority of 

the Competition Commission to proceed in the matter pursuant to the said notices and having 

unequivocally appeared before the Commission, the petitioners are now estopped from raising 

any objection to the said proceedings. 
 

11. Without prejudice to the above submissions, it is further submitted by the learned 

Additional Solicitor General as under: 
 

(a) The Competition Commission can decide constitutional, legal and even jurisdictional 

issues. In L. Chandra Kumar v. Union of India AIR 1987 SC 1125 (paras 90 and 93) and 

Special Director and Anr. v. Mohd. Ghulam Ghouse MANU/SC/0025/2004 : AIR 2004 SC 

1467 (para 5), the Apex Court has deprecated the practice of litigants raising constitutional 

issues to directly approach the High Court and thus subvert the jurisdiction of the tribunals. 

The tribunal can decide all such issues and even jurisdictional issues can also be decided by the 

tribunal. The only exception is that the tribunal cannot decide the constitutional validity of the 

statute under which the tribunal is established. 
 

(b) It is premature to interfere with a show cause notice and stop proceedings. No 

prejudice is caused by mere issuance of the show cause notice. Even jurisdictional issues can 

be urged before and adjudicated upon by the tribunal as held by this Court in Vodafone 

International Holdings BV v. Union of India 2009 (4) BCR 258 and confirmed by the Apex 

Court in MANU/SC/0105/2009 : (2009) 179 Taxman 129 (SC). 
 

(c) In Kingfisher Airlines Ltd. v. The Competition Commission of India and O  Writ 

Petition No. 1785 of 2009, this Court has considered a premature challenge to proceedings 

under the Competition Act and has refused to interfere in its extraordinary jurisdiction under 

Article 226 of the Constitution of India. 
 

(d) The forum created by a statute that creates a liability or obligation should not be 

disregarded. The Competition Act creates obligations and liabilities which are not common 

law liabilities or obligations and, therefore, in such cases the High Court should not entertain 

petitions under Article 226 and ignore the statutory forum. Strong reliance is placed on the 

decision dated 12th April 2010 of the Apex Court in Raj Kumar Shivhare v. Assistant Director, 

Enforcement Civil Appeal No. 3221 of 2010. 
 

12. Without prejudice to the above submissions, Mr. Khambatta, learned Additional 

Solicitor General has also submitted that just for the purposes of prima facie discussion and to 

indicate that the petitioners do not have a cast iron case on the question of jurisdiction of the 

Competition Commission, he would make the following submissions: 
 

What the petitioners are seeking to do is to redraft the language of Sub-section (5) of 

Section 3 of the Competition Act, 2002 to read that nothing contained in this section (Section 3 

of the Competition Act) shall apply to the right of any person under the Copyright Act, 1957. 

All that Sub-section (5) of Section 3 provides is that Sub-section (1) of Section 3 shall not take 

away or restrict the right of any person to restrain any infringement of copyright or the right of 

any person to impose reasonable conditions for protecting his rights under the Copyright 

Act.Hence all the defences which can be raised before the Copyright Board can be also raised 

before the Competition Commission. 
 

In support of this submission, reference is made to the provisions of Sections 60, 61 and 62 

of the Competition Act, 2002. Section 61 provides for exclusion of jurisdiction of civil Courts 

in respect of any matters which the Commission or the Appellate Tribunal is empowered by 

the Competition Act to determine. Section 60 gives the Act overriding effect over other laws. 

Section 62 of the Competition Act, 2002, reads as under: 
 

62. Application of other laws not barred- The provisions of this Act shall bein 

additionto, and not in derogation of, the provisions of any other law for the time being in force. 
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(emphasis supplied) 
 

Relying on the preamble of the Competition Act that the Act has been enacted to provide 

"for the establishment of a Commission to prevent practices having adverse effect on 

competition, to promote and sustain competition in markets, to protect the interests 

ofconsumers and to ensure freedom of trade carried on by other participants in markets, in 

India, and for matters connected therewith or incidental thereto", it is, submitted that the 

protection of interests of consumers is an important object for enactment of the Competition 

Act, 2002 and, therefore, if the Competition Act has provided for an additional forum for 

protection of consumers' rights in addition to the forum of Copyright Board provided under the 

Copyright Act, 1957, it cannot be said that the Competition Commission is acting without 

jurisdiction. 
 

(emphasis supplied) 
 

13. Having heard the learned Counsel for the parties, we have given anxious consideration 

to the rival submissions. 
 

14. It is vehemently contended on behalf of the petitioners that issuance of notices by the 

Competition Commission proceeds on the basis of incorrect assumption of certain facts and 

issues. It is, therefore, necessary to discuss the power of the Commission to determine 

jurisdictional facts. It is true that the jurisdictional fact is a fact which must exist before a 

Court, Tribunal or an Authority assumes jurisdiction to decide a particular matter. In Chaube 

Jagdish Prasad and Anr. v. Ganga Prasad Chaturvedi MANU/SC/0133/1958 : AIR 1959 SC 

492 (para 17), the Apex Court quoted with approval the following observations of Lord Esher 

M.R., in the Queen v. Commissioner for Special Purposes of the Income Tax (1888) 21 QBD 

313, 319: 
 

When an inferior Court or tribunal or body, which has to exercise the power of deciding 

facts is first established by Act of Parliament, the legislature has to consider what powers it 

will give that tribunal or body. It may in effect say that, if a certain state of facts exists and is 

shown to such tribunal or body before it proceeds to do certain things, it shall have jurisdiction 

to do such things, but not otherwise. There it is not for them conclusively to decide whether 

that state of facts exists, and, if they exercise the jurisdiction without its existence, what they 

do may be questioned, and it will be held that they have acted without jurisdiction. But there is 

another state of things which may exist. The legislature may intrust the tribunal or body with a 

jurisdiction, which includes the jurisdiction to determine whether the preliminary state of facts 

exists as well as the jurisdiction on finding that it does exist, to proceed further or dosomething 

more. When the legislature are establishing such a tribunal or body with limited jurisdiction 

they give them, whether there shall be any appeal from their decision, or there will be none. In 

the second of two cases I have mentioned it is an erroneous application of the formula to say 

that the tribunal cannot give themselves jurisdiction by wrongly deciding certain facts to exist, 

because the legislature gave them jurisdiction to determine all the facts, including the existence 

of the preliminary facts on which the further exercise of their jurisdiction depends; and if they 

were given jurisdiction so to decide, without any appeal being given, there is no appeal from 

such exercise of their jurisdiction. 
 

The Apex Court then stated as under: 
 

These observations which relate to inferior Courts or tribunals with limited jurisdiction 

show that there are two classes of cases dealing with the power of such a tribunal (1) where the 

legislature entrusts a tribunal with the jurisdiction including the jurisdiction to determine 

whether the preliminary state of facts on which the exercise of its jurisdiction depends exists 

and (2) where the legislature confers jurisdiction on such tribunals to proceed in a case where a 

certain state of facts exists or is shown to exist. The difference is that in the former case the 

tribunal has power to determine the facts giving it jurisdiction and in the latter case it has only 

to see that a certain state of facts exists. 
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Whatever may be the debate about the scope of review by the Writ Court of the decision of 

a Tribunal on a jurisdictional fact, every Tribunal has the jurisdiction to determine the 

existence or otherwise of the jurisdictional fact, unless the statute establishing the Tribunal 

provides otherwise. 
 

On a bare reading of the provisions of the Competition Act, 2002, it is clear that the 

Competition Commission has the jurisdiction to determine whether the preliminary state of 

facts (on which the further exercise of its jurisdiction depends) exists. There is nothing in the 

Competition Act, 2002 to indicate that the Competition Commission is not invested with the 

jurisdiction to determine such jurisdictional fact. 
 

15. The question whether the Competition Commission has jurisdiction to initiate the 

proceedings in the fact situation of these cases is a mixed question of law and fact which the 

Competition Commission is competent to decide. The matter is still at the stage of further 

inquiry. The Commission is yet to take a decision in the matter. There is no reason to believe 

that the Competition Commission will not consider all the contentions sought to be raised by 

the petitioners in these petitions including the contention based on Sub-section (5) of Section 3 

of the Competition Act. 
 

16. The submission of the respondents that the Writ Court would not entertain a petition 

challenging a show cause notice, is sought to be countered on behalf of the petitioners by 

relying on the decision in Calcutta Discount Co. Ltd., (supra). 
 

The contention which appealed to the Apex Court in the above case was the following: 
 

26. Mr. Sastri next pointed out that at the stage when the Income Tax Officer issued the 

notices he was not acting judicially or quasi-judicially and so a writ of certiorari or prohibition 

cannot issue. It is well settled however that though the writ of prohibition or certiorari will not 

issue against an executive authority, the High Courts have power to issue in a fit case an 

orderprohibiting an executive authority from acting without jurisdiction. Where such action of 

an executive authority acting without jurisdictionsubjects or is likely to subject a person 

tolengthy proceedings and unnecessary harassment, the High Courts, it is well settled, will 

issue appropriate orders or directions to prevent such consequences. 
 

(emphasis supplied) 
 

17. In the facts of the instant case, it cannot be said that requiring the petitioners to appear 

before the Competition Commission will subject the petitioners to lengthy proceedings and 

unnecessary harassment. Sections 8 and 9 of the Competition Act provides that the 

Commission shall consist of a Chairperson and two to six Members having special knowledge 

of, and professional experience of at least fifteen years in international trade, economics, 

business, commerce, law, finance, accountancy, management, industry, public affairs or 

competition matters, including competition law and policy. The Chairperson and Members of 

the Commission are to be appointed by the Central Government from a panel of persons 

recommended by a Selection Committee headed by the Chief Justice of India or his nominee. 
 

In case the final decision of the Competition Commission is adverse to the petitioners, the 

petitioners will have right to challenge the same in an appeal before the Competition Appellate 

Tribunal established under Section 53A of the Competition Act and the said Appellate 

Tribunal is headed by a former Judge of the Supreme Court of India. It, therefore, appears to us 

that the decision of the Apex Court in Calcutta Discount Co. Ltd. (supra), in which the 

challenge was to the show cause notice issued by an Income Tax Officer for re-assessment, 

cannot be applied to a case where a show cause notice has been issued by the Competition 

Commissioner under the Competition Act. Against the decision of the Commission an appeal 

would lie before the Appellate Tribunal headed by a sitting or a former Judge of the Supreme 

Court of India or a Chief Justice of a High Court as provided in Section 53D of the 

Competition Act. Sub-section (2) of Section 53D of the Competition Act also provides that 

Members of the Appellate Tribunal shall be persons of ability, integrity and standing having 

special knowledge of and professional experience of at least twenty-five years in competition 
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matters, including competition law and policy, international trade, economics, business, 

commerce, law, finance, accountancy, management, industry, public affairs, administration. As 

provided in Section 53E of the Competition Act, the Chairperson and Members of the 

Appellate Tribunal are appointed by the Central Government from a panel of names 

recommended by a Selection Committee consisting of the Chief Justice of India or his nominee 

as the Chairperson, and the Secretary in the Ministry of Corporate Affairs and the Secretary in 

the Ministry of Law and Justice as the Members of the selection committee. 
 

18. The contention that the Competition Commission has already pre-judged the issue also 

cannot be accepted. Under Sub-section (1) of Section 26, the Commission directed an 

investigation by Director General into the complaint of FICCI-Multiplex Owners' Association. 

Under Sub-section (3) thereof, the Director General submitted a report of his findings that 

there is contravention of Section 3(3) of the Act and under Sub-section (4), the Commission 

forwarded a copy of the report to the petitioners. After consideration of the petitioners' 

objections, the Commission has formed an opinion under Sub-section (8) that further inquiry is 

called for. Hence all that the Commission is doing is to hold an inquiry into such 

contraventionas reported by the Director General. All the authorities including disciplinary 

authority in service matters initiate departmental inquiries upon receiving preliminary inquiry 

report of subordinate officer indicating misconduct having been committed, but once the 

inquiry is held by observing the applicable statutory provisions and the principles of natural 

justice, the concerned disciplinary authority takes a final decision in the matter in accordance 

with law. Hence, mere issuance of a show cause notice under Section 26(8)/Section 27, like 

issuance of a charge-sheet in a departmental inquiry, cannot be treated as pre-judging the issue, 

merely because the petitioners had raised some of the legal contentions in the replies to the 

notice issued by the Director General of Investigation and thereafter also the Commission has 

issued show cause notices. That can never mean that the Competition Commission will not 

consider the petitioners' objections against maintainability of the proceedings. 
 

19. Since we are inclined to dismiss the petitions only on the ground that the petitions 

challenge show cause notices and that it is open to the petitioners to raise all available 

contentions, including preliminary objection against legality or otherwise of initiation of the 

proceedings against the petitioners, we do not express any opinion on merits of controversy 

between the parties and, therefore, we do not think it fit to deal with those contentions on 

merits, as we do not wish to express any opinion either way even on the merits of the 

preliminary objections raised by the petitioners about jurisdiction of the Tribunal to initiate the 

proceedings against the petitioner  All contentions are kept open. 
 

20. If the petitioners wish to submit any reply/further reply to the impugned notices, the 

petitioners may do so within one month from today and the Commission shall accept the same 

and give the petitioners an opportunity of personal hearing before taking any decision in the 

matte  
 

21. Subject to the above clarifications and directions, the petitions are dismissed. 
 
 

* * * * *
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Builders Association of India v. Cement Manufacturers' 
 

Case No. 29/2010, CCI, Date of Order: 20.06.2012. 

 

The CCI, through its order dated 20 June 2012, imposed a penalty of approximately six 

thousand crores (approx. USD 1.1 billion) on cement manufacturers in India after holding 

them guilty of cartelisation in the cement industry. The penalty has been imposed at the rate of 

0.5 times the net profit of such manufactures for the past two yea  Additionally, the Cement 

Manufacturer‘s Association (the CMA) has been fined 10% of its total receipts for the past two 

years for its role as the platform from which the cartel activity took place. 
 

The decision of the CCI emanates from information filed by the Builders‘ Association of 

India on 26 July 2010 against the CMA and ACC, Gujarat Ambuja Cements Limited (now 

Ambuja Cements Limited), Ultratech Cements, Grasim Cements (now merged with Ultratech 

Cements), JK Cements, India Cements, Madras Cements, Century Textiles & Industries 

Limited, Binani Cements, Lafarge India and Jaiprakash Associates Limited. 
 

On 15 September 2010, the CCI formed a prima facie opinion on the contravention of the 

Competition Act, 2002 (the Competition Act) and directed investigations in the matter. On 31 

May 2011, the Director General (DG) submitted his report (the Report) detailing contravention 

of the Competition Act by the respondents. 
 

The CCI called for comments and objections from the respondents, and after considering 

their submissions came to the conclusion that the respondents had contravened sections 3(3)  
(a) and (b) of the Competition Act. 

 
Before going to the principal findings of the CCI, it is important to note that the CCI 

restricted itself to the cement companies named in the information owing to the fact that such 

companies were the prominent participants in the market and were key players in the whole 

arrangement. 
 

Similarly, as to the period of contravention, the CCI limited the period from 20 May  
2009 to 31 March 2011. However, it made clear that this limitation was only relevant to the 

present case and would be independent of other cases. 
 

Preliminary Issues 
 

Jurisdiction: The respondents had raised concern over the DG‘s investigation andreliance 

on data prior to 20 May 2009 (the date on which the provisions of Section 3 of the Competition 

Act were brought into force). The CCI held that mere examination of data prior to 20 May 

2009 cannot be construed to mean that the provisions of the Competition Act have been 

applied retrospectively. Moreover, relying on the Bombay High Court decision in Kingfisher 

Airlines v CCI, the CCI took the view that if the effects of acts taken place prior to 20 May 

2009 were continuing, it had the jurisdiction to examine such conduct. 
 

Failure to provide opportunity to cross examination: The respondents contented that 

theDG did not give them an opportunity to cross examine witnesses relied upon by him. The 

CCI rejected this submission and stated that by giving the respondents the chance to submit 

oral and written evidence before it, the proceedings were in accordance with the principles of 

natural justice. 

Incorrect reliance on motivated information and press reports: The respondents 

statedthat the information filed by the Builders‘ Association was motivated. This, again, was 

rejected by the CCI. It held that under the scheme of the Competition Act, the final outcome 

was to be determined on the basis of an inquiry after going into the questions whether 

competition forces were being inhibited due to certain anti-competitive behaviour. 
 

Substantive Issues 
 

The substantive question before the CCI was whether the conduct of the cement 

companies violated sections 3 (anti-competitive agreements) (discussed below). The CCI also 

examined whether there was an abuse of dominant position, but found that the market was 

characterised by several players and no single firm or group was in a position to operate 
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independent of competitive forces or affect its competitors or consumers in its favour (cf. 

explanation (a) to section 4 of the Competition Act). 
 

In respect of violations of sections 3(1) (a) and (b), the CCI examined the following facts 

and submissions: 
 

Market Structure of the Cement Industry: As previously stated, the CCI observed that 

noplayer can be said to be dominant in India as per the prevailing market structure. The 

industry is characterised by twelve cement companies having about 75% of the total capacity 

in India with about 21 companies controlling about 90% market share in terms of capacity. 

Given the oligopolistic nature of the market, each company takes into account the likely 

reactions of other companies while making decisions particularly as regards prices. In such a 

scenario, collusion between companies is possible and can be adduced from circumstantial 

evidence. 
 

Circumstantial evidence is sufficient to prove violation: The chief objection taken by 

thecement companies was that the DG failed to support his findings with any direct evidence. 

The CCI, relying on international practice, noted that given the clandestine nature of cartels, 

circumstantial evidence is of no less value than direct evidence to prove cartelisation. 
 

Section 3 does not require a delineation of relevant market: The CCI has held that for 

aninquiry under section 3 of the Competition Act, there is no requirement under the 

Competition Act to determine a ‗relevant market‘. The Commission states that there is a 

distinction between ‗market‘ as used in section 3 and the ‗relevant market‘ as defined in 

section 4 of the Competition Act. 
 

CMA is engaged in collecting competition sensitive data: The respondents contended 

thatCMA collects retail and wholesale prices data from different parts of the country and 

transmits them to the Ministry of Commerce, as per the latter‘s request. The CCI held that the 

competitors were interacting using the platform of the CMA and this gave them an opportunity 

to determine and fix prices. The fact that it was being under the instruction of DIPP did not 

absolve them of liability. 
 

Further, the CCI noted that the CMA publishes statistics on production and dispatch of 

each company (factory wise) and circulates such information amongst its membe  The sharing 

of price, production and dispatch data makes co-ordination easier amongst the cement 

companies. 

High Power Committee Meetings: The CCI took note of the fact that cement 

pricesincreased immediately after the High Power Committee Meetings of the CMA which 

were attended by the cement companies in January and February 2011. It further noted that 

ACC and ACL, despite having ceased to be members of the CMA, attended these meetings. 

The CCI observed that whilst ACC and ACL admitted to having attended these meetings, both 

CMA and JAL refuted their presence. The inconsistencies in the statements of the different 

respondents established that they were keen on hiding material information. 
 

Amendments to the CMA constitutional documents: Certain rules and regulations of 

CMAhad serious competition concerns. These were highlighted in a CMA meeting on 30 

November 2009. However, the amendments to those rules and regulations were only carried 

out once the DG sent notice to the respondents in the instant case. 
 

Price Parallelism: The DG had conducted an economic analysis of price data 

whichindicated that there was a very strong positive correlation in the prices of all companies. 

This, according to the DG, confirmed price parallelism. The respondents argued that the 

correlation benchmark of 0.5 taken by the DG was arbitrary. Moreover, the prices used by the 

DG were incomparable since the prices submitted by the companies differed from each other 

(some had submitted gross prices, while others had submitted depot prices, average retail 

prices etc.). The CCI did not accept these arguments and stated that given the nature of data 

exchanged between the parties, price parallelism could not be a reflection of non-collusive 

oligopolistic market conditions. 
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Limiting and controlling production: The Report submitted by the DG suggested 

thatwhilst capacity utilisation increased during the last four years, the production has not 

increased commensurately during this period. The various respondents contested these figures 

and led evidence to show that capacity utilisation was on the increase. It was also argued that 

the DG had incorrectly relied upon ‗name plate‘ capacity whereas actual capacity was 

dependent on raw materials, plant stabilisation time, power supply etc. Therefore, if the 

aforesaid is taken into account, the capacity utilisation would be much higher. These 

submissions did not hold water with the CCI, which observed that on a year on year and plant 

wise basis, the capacity utilisation across the respondents had decreased. 
 

Limiting and controlling supply: The CCI observed that the forces of demand and 

supplydictated that the dispatch figures should have been more than or equal to consumption of 

cement in the corresponding period of the previous year. However, in two months of 

November and December 2010, the dispatch was lower than the actual consumption for the 

corresponding months of 2009. It was not the case that the market could not absorb the 

supplies, but, instead, the lower dispatches coupled with the lower utilisation establishes that 

the cement companies indulged in controlling and limiting the supply of cement in the market. 
 

Production Parallelism: The production figures across cement companies (in a 

particulargeographical region) showed strong positive correlation. According to the CCI, in 

November – December 2010 the cement companies reduced production collectively, although 

during the same period in 2009, the production of the cement companies differed. This was a 

clear indication of co-ordinated behaviour. 

Dispatch Parallelism: It was observed that the dispatches made by the cement 

companieshave been almost identical for the period from January 2009 to December 2010. The 

cement companies argued that the parallelism in both production and dispatch is on account of 

the commoditised nature of cement, the cyclical nature of the cement industry and the ability 

of competitors to intelligently respond to the actions of their competito  The CCI noted that the 

drop in production and dispatch in the November 2010 was unusual especially when 

November 2009 witnessed a mixed trend. Interestingly, the CCI held that the parties to a cartel 

may not always co-ordinate their action; periodically their conduct may reflect a competitive 

market. Where co-ordination proves gainful, parties will substitute competition for collusion. 
 

Increase in price: The deliberate act of shortage in production and supplies by the 

cementcompanies and almost inelastic nature of demand of cement in the market resulted into 

higher prices for cement. The CCI was of the view that there was no apparent constraint in 

demand which could justify the lower capacity utilisation. Further, there was no constraint in 

demand during November and December 2010, and, in fact, the construction industry saw a 

positive growth in the third quarter of 2010-11. 
 

Price Leadership: The CCI noted that the given the small number of major 

cementmanufacturers, the price leaders gave price signals through advanced media reporting 

which made it easier for other manufactures to co-ordinate their strategies. 
 

High Profit Margins: The profit margins of all the cement companies were examined 

bythe Commission, which arrived at the conclusion that some companies posted a high Return 

on Capital Employed and higher EBITDA in 2010-11 as compared with 2009-10. 

Additionally, the CCI observed that the respondents earned huge margins over the cost of 

sales. 
 

Factors set out in Section 19(3) of the Competition Act: It is worth noting that the CCIhas 

stated that where contraventions of sections 3(3) (a) and (b) are proved, the adverse effect on 

competition is presumed. However, on account of the rebuttals raised by the respondents, it 

considered the factors mentioned in section 19(3) to determine whether an appreciable adverse 

effect on competition has been caused. 
 

Although, the Commission did not go into the factors set out in section 19 (3) (a), (b) and 

(c), it held that the increase of price and reduced supply in the market was to the detriment of 

the consume  Further, the efficiency defences in section 19 (e) and (f) were not available as the 
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conduct of the respondents neither caused any improvement in production or distribution of 

goods nor any promotion of technical, scientific and economic development. 
 

In view of the evidence and the analysis of the factors mentioned in sections 19(d) to (f), 

the contraventions of sections 3(3) (a) and (b) stood established. 
 

Directions of the CCI 
 

In cartel cases, the CCI has the power to to fine parties up to three times of its profit for 

each year of the continuance of the cartel or 10% of its turnover for each year of the 

continuance of the cartel, whichever is higher. The turnover and profit for the cement 

companies were examined and accordingly the following penalties were levied on the cement 

companies. 
 

Company Penalty (INR in Crores) 

ACC Ltd. 1147.59 
  

Ambuja Cements Ltd. 1163.91 
  

Binani Cements Ltd. 167.32 
  

Century Textiles Ltd. 274.02 
  

India Cements Ltd. 187.48 
  

J K Cements Ltd. 128.54 
  

Lafarge India Pvt. Ltd. 480.01 
  

Madras Cements Ltd. 258.68 
  

Ultratech Cement Ltd. 1175.49 
  

Jaiprakash Associates Ltd. 1323.60 
  

 

In addition, the CMA was fined 10% of its total receipts for the past two yea  
 

The respondents have been directed to pay the above penalties within 90 days of the 

receipt of the CCI order. 
 

The CCI also directed the companies to ‗cease and desist‘ from indulging in agreement 

or understanding on prices, production and supply of cement in the market. Similarly, the 

CMA has been directed to disengage and disassociate itself from collecting wholesale and 

retail prices through the member cement companies and also from circulating the details on 

production and dispatches of cement companies to its members. 
 

* * * * 
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Exclusive Motors Pvt. Limited v. Automobile Lamborghini S.P.A 
 

CCI Case No. 52/2012, Order Date: 06.11.2012 

 

The present information has been filed by Exclusive Motors Pvt. Limited ('the 

informant') under Section 19(1)(a) of the Competition Act, 2002 ('the Act') against 

Automobili Lamborghini S.P.A. ('the opposite party') alleging inter-alia contravention 

of Section 3 and Section 4 of the Act. 
 

2. The informant claimed to be in the business of importing and selling of 'Super 

Sports Cars' in the territory of Delhi. The opposite party is well known manufacturer of 

Super Sports Cars. The opposite party is the subsidiary of Audi Ag which in turn is a 

part of Volkswagen group. Volkswagen group is stated to own majority of luxury car 

brands such as Audi, SEAT, Lamborghini, Volkswagen, Skoda, Bentley, Bugatti and 

Porsche. 
 

3. Briefly stated, the informant alleged that it was appointed as the importer and dealer 

of Super Sports Cars manufactured by the opposite party in 2005 by way of a 

Dealership Agreement. Thereafter, the informant invested substantial time, efforts and 

money to develop Indian market for opposite party's cars which was negligible prior to 

this agreement. Sometime in 2011, the opposite party appointed its own group 

company, Volkswagen Group Sales Pvt. Ltd. (Volkswagen India) as exclusive 

importer of opposite party's cars and the informant was requested (through a letter 

dated 24.01.2012) to terminate the existing dealership agreement with the opposite 

party and to bring in place a fresh dealership agreement with Volkswagen India. The 

new agreement entailed a larger deposit amount and the notice period required for 

termination was sought to bereduced from 12 months to 3 months. The informant, 

therefore, did not agree to the new arrangement. In response to this, the opposite party 

withdrew the new arrangement and served a 12 month's notice to the informant for 

terminating the existing dealership agreement entered between them in 2005. It is 

alleged that during the notice period the opposite party had offered its products to the 

informant at a much higher price than its own company i.e. Volkswagen India thereby 

adopting discriminatory pricing policy. 
 

4. The informant, therefore, alleged contravention of section 3 and 4 of the Act. The 

agreements of the opposite party with its group company (Volkswagen India) and its  
Partner (Auto-Hanger) are alleged to be anti competitive and in contravention of 

section 3(3)(a) as they directly determine sale and purchase price of the car. Also, the 

exclusive distribution agreement between opposite party and its group company 

Volkswagen India is alleged to be in violation of section 3(4)(c) of the Act since it 

excluded the informant and other prospective dealers to become the importers 

anddealers of opposite party products. With regard to section 4, the informant 

considered the relevant market as market for 'distributing super sports cars in India'. 

The informant stated that the opposite party held 52% share in this market individually 

while with other group cars of Volkswagen group (Martin and Porsche) its share 

amounted to 60%. Informant insisted that this showed dominant position of the 

opposite party which enabled it to impose unfair and discriminatory conditions on the 

informant. Therefore, the opposite party violated section 4(2)(a)(i) and (ii) by imposing 

unfair and discriminatory conditions and section 4(2)(c) by denying market access to 

the informant. On the aforesaid basis, the informant prayed the Commission to direct 
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