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administration or quasi-legislative action and commonly known as delegated legislation.

Rule-making action of the administration partakes all the characteristics, which a normal legislative
action possesses. Such characteristics may be generality, prospectivity and a behaviour that bases
action on policy consideration and gives a right or a disability. These characteristics are not without
exception. In some cases, administrative rule-making action may be particularised, retroactive and
based on evidence.

(ii) Rule-decision action or quasi-judicial action - Today the bulk of the decisions which affect a
private individual come not from courts but from administrative agencies exercising ad judicatory
powers. The reason seems to be that since administrative decision-making is also a by-product of the
intensive form of government, the traditional judicial system cannot give to the people that quantity of
justice, which is required in a welfare State.

Administrative decision-making may be defined, as a power! to_perform acts administrative in
character, but requiring incidentally some characteristics of judicial traditions. On the basis of this
definition, the following functions of the administration have been held to be quasi-judicial functions:

. Disciplinary proceedings against students.

. Disciplinary proceedings against an employee for misconduct.

. Confiscation of goods under the sea Customs Act, 1878.

. Cancellation, suspension, revocation or refusal to renew license or permit by licensing authority.

. Determination of citizenship.

. Determination of statutory/disputes.

. Power to continue the detention orseizure of goods beyond a‘particular period.

. Refusal to grant ‘no‘objection certificate’ under the Bombay Cinemas (Regulations) Act, 1953.

. Forfeiture of pensions and gratuity.

10. Authority granting or refusing permission for retrenchment:

11. Grant of permit by Regional Transport Authority.

Attributes. of administrative decision-making action or quasi-judicial action and the distinction
between judicial, quasi-judicial and administrative action.
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(iii) Rule-application action or administrative action - Though the distinction between quasi-
judicial and administrative action has become blurred, yet it does not mean that there is no distinction
between the two. If two persons are wearing a similar coat, it does not mean that there is no difference
between them. The difference between quasi-judicial and administrative action may not be of much
practical consequence today but it may still be relevant in determining the measure of natural justice
applicable in a given situation.

In AK. Kraipak v. Union of India, the Court was of the view that in order to determine whether the
action of the administrative authority is quasi-judicial or administrative, one has to see the nature of
power conferred, to whom power is given, the framework within which power is conferred and the
consequences.

Therefore, administrative action is the residuary action which is neither legislative nor judicial. It is
concerned with the treatment of a particular situation and is devoid of generality. It has no procedural
obligations of collecting evidence and weighing argument. It is based on subjective satisfaction where
decision is based on policy and expediency. It does not decide a right though it may affect a right.
However, it does not mean that the principles of natural justice can be ignored completely when the
authority is exercising “administrative powers”. Unless the statute provides otherwise, a minimum of
the principles of natural justice must always be observed depending on the fact situation of each case.
No exhaustive list of such actions may be drawn; however, a few may be noted for the sake of clarity:
1) Making a reference to a tribunal for adjudication under the Industrial Disputes Act.

2) Functions of a selection committee.
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Administrative action may be statutory, having the force of law, or non statutory, devoid of such legal
force. The bulk of the administrative action is statutory because a statute or the Constitution gives it a
legal force but in some cases it may be non-statutory, such as issuing directions to subordinates not
having the force of law, but its violation may be visited with disciplinary action. Though by and large
administrative action is discretionary and is based on subjective satisfaction, however, the
administrative authority must act fairly, impartially and reasonable.

Therefore, at this stage it becomes very important for us to know what exactly is the difference
between Administrative and quasi-judicial Acts.

Thus broadly speaking, acts, which are required to be done on the subjective satisfaction of the
administrative authority, are called ‘administrative’ acts, while acts, which are required to be done on
objective satisfaction of the administrative authority, can be ‘termed, as quasi-judicial acts.
Administrative decisions, which are founded on pre-determined standards, are called objective
decisions whereas decisions which involve a choice as there is no fixed standard to be applied are so
called subjective decisions. The former is quasi-judicial decision while the latter is administrative
decision. In case of the administrative decision there is no legal obligation upon the person charged
with the duty of reaching the decision to consider andweigh, submissions and arguments or to collate
any evidence. The grounds upon which he acts and the means, which he takes to inform himself before
acting, are left entirely to his discretion: The Supreme Court observed, “It is well settled that the old
distinction between a judicial act and administrative act has withered away and<we have been
liberated from the pestilent incantation of administrative action.

(iv) Ministerial action - A further distillate of administrative action is ministerial action. Ministerial
action is that action of the administrative agency, which is taken as matter of duty imposed upon it by
the law-devoid of any discretion or judgment. Therefore, a ministerial action involves the performance
of a definitive duty in' respect of which there is no choice. Collection of revenue may be one such
ministerial action.

1. Notes and administrative instruction issued in the absence of any

2. If administrative instructions are not referable to any statutory authority they cannot have the
effect of taking away rights vested in the person governed by the Act.

K %ok kok kok
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UNIT-1I
DELEGATED LEGISLATION

One of the most significant developments of the present century is the growth in the legislative powers
of the executives. The development of the legislative powers of the administrative authorities in the
form of the delegated legislation occupies very important place in the study of the administrative law.
We know that there is no such general power granted to the executive to make law it only
supplements the law under the authority of legislature. This type of activity namely, the power to
supplement legislation been described as delegated legislation or subordinate legislation.

Why delegated legislation becomes inevitable The reasons as to why the Parliament alone cannot
perform the jobs of legislation in this changed context are ‘not far to’seek. Apart from other
considerations the inability of the Parliament to supply the necessary quantity and quality legislation
to the society may be attributed to the following reasons :

i) Certain emergency situations may arise which(necessitate special measures. In such cases speedy
and appropriate action is required. The Parliament/cannot act quickly because of its political nature
and because of the time required by theParliament to.enact the law.

ii) The bulk of the business of the Parliament has increased and it has no time for the consideration of
complicated and technical matters. The Parliament cannot provide the society with the requisite
quality and quantity of legislation because of lack of time. Most of the time of the Parliament is devoted
to political matters, matters of policy and particularly foreign affairs.

iii) Certain matters covered by delegated legislation are of a technical nature which require handling
by experts.-In such cases. it is inevitable that powers to deal with such matters is given to the
appropriate administrative agencies to be exercised according to the requirements of the subject
matter. . "Parliaments" cannot obviously provide for such matters as the members are at best
politicians and not experts in various spheres of life.

iv) Parliament while deciding upon a certain course of action cannot foresee the difficulties, which
may be encountered in its execution. Accordingly various statutes contain a 'removal of difficulty
clause' empowering the administration to remove such

difficulties by exercising the powers of making rules and regulations. These clauses are always so
worded that very wide powers are given to the administration.

iv) The practice of delegated legislation introduces flexibility in the law. The rules and regulations, if
found to be defective, can be modified quickly. Experiments can be made and experience can be
profitability utilized.

However the attitude of the jurists towards delegated legislation has not been unanimous. The
practice of delegated legislation was considered a factor, which promoted centralization. Delegated
Legislation was considered a danger to the liberties of the people and a devise to place despotic
powers in few hands. It was said that delegated legislation preserved the outward show of
representative institutions while placing arbitrary and irresponsible power in new hands. But the tide
of delegated legislation was high and these protests remained futile.

A very strong case was made out against the practice of Delegated Legislation by Lord Hewart who
considered increased governmental interference in individual activity and considered this practice as
usurpation of legislative power of the executive. He showed the dangers inherent in the practice and
argued that wide powers of legislation entrusted to the executive lead to tyranny and absolute
despotism. The criticism was so strong and the picture painted was so shocking that a high power
committee to inquire into matter was appointed by the Lord Chancellor. This committee thoroughly
inquired into the problem and to the conclusion that delegated legislation was valuable and indeed
inevitable. The committee observed that with reasonable vigilance and proper precautions there was
nothing to be feared from this practice.
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I) Delegated Legislation- Austin says, “There can be no law without a legislative act.” But when the
Legislature, under the pressure of work delegates the legislative power, it results in delegated
legislation. The power delegated to the Executive to modify any provisions of an Act by an order must
be within the framework of the Act giving such power. The power to make such a modification no
doubt, implies certain amount of discretion but it is a power to be exercised in aid of the legislative
policy of the Act and cannot i) travel beyond it, or ii) run counter to it, or iii) certainly change the
essential features, the identity, structure or the policy of the Act.

Under the constitution of India, articles 245 and 246 provide that the legislative owers shall be
discharged by the Parliament and State legislature. The delegation of gislative power was conceived to
be inevitable and therefore it was not prohibited in the constitution. Further, Articles 13(3)(a) of the
Constitution of India lays down that law includes any ordinances, order bylaw, rule regulation,
notification, etc. Which if found inviolation of fundamental rights would be void. Besides, there are
number of judicial pronouncements by the courts where they have justified delegated legislation.

‘Delegate legislation’ is used in two senses. In one sense delegated legislation means the exercise
of the power of rule making, delegated to the executive by the legislature. In the second sense, it
means the output of the exercise of that power, viz. rule, regulations, orders, ordinances etc. The
expression is used were in both senses. Where the emphasis is on the limits of constitutionality of
exercise of such power, the term is used in the first sense : where the emphasis is on the output of
the concrete rules the term is employed in the second sense.

In simple words, delegated legislation refers to all law making by the authorities other than the
legislature i.e., the Central Government, the State Government, Central Board of Revenue and the other
administrative bodies and is generally expressed as statutory rules and orders, regulations, by-laws,
scheme directions or notifications etc.

II) Nature and Scope of Delegated Legislation-

Nature and Scope of delegated legislation Delegated legislation means legislation by authorities
other than the Legislature, the former acting on express delegated authority and power from the later.
Delegation is considered to be a sound basis for administrative efficiency and it does not by itself
amount to abdication of powerif restored to within proper limits. The delegation should not, in any
case, be unguided and uncontrolled,/Parliament and State Legislatures cannot abdicate the legislative
power in its essential aspects which isto be exercised by them. It is only a nonessential legislative
function that can be delegated and the moot point always lies in the line of demarcation between the
essential and nonessential legislative functions.

The essential legislative functions consist in making a law. It is to the legislature to formulate the
legislative policy and delegate the formulation of details in implementing that policy. Discretion as to
the formulation of the legislative policy is prerogative and function the legislature and it cannot be
delegated to the executive. Discretion to make notifications and alterations in an Act while extending it
and to effect amendments or repeals in the existing laws is subject to the condition precedent that
essential legislative functions cannot be delegated authority cannot be precisely defined and each case
has to be considered in its setting.

In order to avoid the dangers, the scope of delegation is strictly circumscribed by the Legislature by
providing for adequate safeguards, controls and appeals against the executive orders and decisions.

Now-a day, the Parliament passes only a skeleton and the rest of the parts is left on
the administrative agencies to provide through the rule making power delegated to
them. For example the Import and Export (Control) Act, 1947 contains only eight
sections and delegates the whole power to the administrative agency to regulate to
the whole mechanism of import and exports.
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III) Extent of Delegated Legislature Powers- An executive authority can be authorized to modify

either existing or future laws but not in any essential feature, while exerting its delegated legislative
powers. Exactly, what constitutes an essential feature cannot be enunciated in general terms. But this
much is clear that it cannot include a change of policy. When a Legislature is given plenary powers to
legislate on a particular subject there must also be an implied power to make law incidental to the
exercise of such power. It is a fundamental principle of constitutional law that everything necessary to
the exercise of a power in include in the grant of the power. The primary duty of law-making has to be
discharged by the legislate itself, but delegation may be restored to as a subsidiary on an ancillary
measure.

IV) Growth History of Delegated Legislation- The Statute of proclamation; 1539 which was repealed
in 1547 was perhaps the most striking piece of legislation effected by a Parliament. Under it Henry VIII

was given wide power to legislative by proclamation. The next instance was Statute of Sewers in 1531
where Legislative powers were delegated to the Commissioner of'Sewers, who was empowered to
make drainage scheme and levy rates on land owners. These were outstanding early examples of a
technique which the Parliament has always felt able to use.

But it was not the realm of delegation and such were the rare instances and it was noet until eighteenth
century that we have significant development inthe realm of delegation. As Maitland says, “The period
before 16th century was the period of private laws a period when Parliament legislated in|such detail
that many of its measures would today be matters of administrative instructions.”

The growth of modern delegated legislation is usually dated from 1834, when) the Poor Law
Amendment Act gave to the Poor Law Commissioner, who had no responsibility to Parliament, “power
to make rules' orders for the management of the Poor.” This power which lasted for a century
remained a leading example of delegation which/put, not merely execution but also the formulation of
policy into _executive hands. But this was a small instance of experiment in bureaucratic Government.
[t did not invoke- any criticism until later part in the century. The publication of all delegated
legislation in uniform series under the title of Statutory Rules and Orders began in 1890 and in 1895
the Rules Publication Act made provisions of'systematic printing, publication and public notice. In
1891, for instance, the Statutory Rules and Orders were more than twice as extensive as the statute
enacted by the Parliament. Laisse faise state of 19th century had given place to social welfare state of
the First World War Defence of the Realm Act, 1914. Social progress after 1942 complete separation of
Powers was not possible,act. 123 Art. 240. Art. 357. Art. 143.

V) Types of Delegated Legislation- On the basis of the nature of Delegated Legislation the Committee
on Minister’s powers distinguished the following two types of parliamentary delegation:

Types of Delegated Legislation

|
' !

Normal Delegation Exceptional Delegation

Types of delegation of legislative power in India There are various types of delegation of legislative
power.
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1. Skeleton delegation In this type of delegation of legislative power, the enabling statutes set out
broad principles and empowers the executive authority to make rules for carrying out the purposes of
the Act.

A typical example of this kind is the Mines and Minerals (Regulation and Development) Act, 1948.

2. Machinery type This is the most common type of delegation of legislative power, in which the Act is
supplemented by machinery provisions, that is, the power is conferred on the concerned department
of the

Government to prescribe -

i) The kind of forms

ii) The method of publication

iii) The manner of making returns, and

v) Such other administrative details

In the case of this normal type of delegated legislation, the limits of the delegated power are clearly
defined in the enabling statute and they do not include such exceptional powers as the power to
legislate on matters of principle or to impose taxation or to amend an act of legislature. The
exceptional type covers cases where —

i) the powers mentioned above are given, or

ii) the power given is so vast that its limits-are almost impossible of definition, or

iii) while limits are imposed, the controlof the courts is ousted.

Such type of delegation is commonly known asthe Henry VIII Clause.

An outstanding example of this kind is Section'7 of the Delhi Laws Act of 1912

by which the Provincial Government was authorized to extend, with restrictions and modifications as
it thought fit any enactment in force in any part of India to the Province of Delhi. This is the most
extreme type of delegation, which was impugned in the Supreme Court in the Delhi Laws Act case.
ALR. 1951 S.C.332.-1t-was held that the delegation of this type was invalid if the administrative
authorities materially interfered with the policy of the Act, by the powers of amendment or restriction
but the delegation was valid if it did not effect any essential change in the body or the policy of the Act.
That takes us to a term "bye-law" whether it can be declared ultra vires ? if so when ? Generally under
local laws and regulations the term bye-law'is

used such as

i) public bodies of municipal kind

ii) public bodies concerned with government, or

iii) corporations, or

iv) societies formed for commercial or other purposes.

The bodies are empowered under the Act to frame bye-laws and regulations for carrying on their
administration.

There are five main grounds on which any bye-law may be struck down as ultra vires. They are :

a) That is not made and published in the manner specified by the Act, which authorises the making
thereof;

b) That is repugnant of the laws of the land;

c) That is repugnant to the Act under which it is framed;

d) That it is uncertain ; and

e) That it is unreasonable.
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VI) Subordinate Legislation Types of Subordinate Legislation

G subordinate legislation the process consists h / (i) Colonial Legislation\

discretionary elaboration of rules and regulations. In
England the power of the Parliament are supreme as (if)
such all the legislation other than those made by
British Parliament are recognized as subordinate.

Executive

(iii) Municipal

Subordinate legislation has its origin in the (iv) Judicial

delegation of the power of Parliament to inferior
authorities and are subject to control of the (v) Autonomous

\sovereign legislation. / K /

Types of Subordinate Legislation

(i) Colonial Legislation- The legislation by the self government bodies like colonies and other
dependence of the Crown are regarded as colonial legislation. The legislative powers of such
bodies are subject to the control of the Imperial Legislation.

(i1) Executive- Though the main function of the Executive is to administer, but it has been
provided with certain subordinate legislative powers which have been expressly delegated to
it by Parliament; or pertain to it by the Common Law Statute.

(iii)) Municipal- Municipal ‘authorities are entrusted by the law with limited and subordinate
powers of establishing special for the districts under their control. The special laws so-
established by the Municipal authorities are known as: Bye-laws”, and this type of legislation
is known as municipal.

Judicial- In England the judicature also\possesses.the like delegated legislative powers. The
higher courts are empowered to make rules for the regulation of their own procedure.

(v) Autonomous- Though the great bulk of enacted laws is promulgated by the State; the
autonomous bodies have been entrusted with a power to make bye-laws for its regulation.

VII) The constitutional limits of Legislative delegation- There are two constitutional limits of

legislative delegation-

The constitutional limits of Legislative delegation
(i) The power of delegation is subject to certain limitations the legislature cannot delegate

essential legislative functions which consist in determining the legislative policy.
The following non-essential functions may be delegated-

(a) The power to extent the duration of the statutes, having regard to the local conditions.

(b) The power to adopt the existing statutes, with the incidental changes in the name, place
etc. and to apply them to a new area, without modifying the underlying policy of the
statute.

(c) The power to promulgate rules if such rules to be laid before the Parliament before they
would come into force.

(d) The power to select persons on whom the tax is to be laid, to determine the rates for
different classes of goods or to amend the schedule of exemptions.

(ii) the power conferred on an subordinate authority should not suffer from excessive delegation
and whether the power so conferred suffer from excessive delegation should be decided with
references to the fact whether the delegation has gone beyond the limits of permissible
delegation.
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VIII) Conditional Legislation-

When an appropriate legislature enacts a law and authorities an outside authority to bring it into force in such
area or at such time as it may decide, that is conditional legislation.
Frequently the legislature enacts a law conditionally leaving it to the Executive to decide as to-

(1) When will it come into force:

(ii) The period during which it is to be implemented or suspended : and

(iii) The place where it should be applied.
In other words, Conditional Legislation may be defined as a statute that provides control but specifies that they
are to go into effect only when a given administrative authority finds the existence of conditions defined in the
statute itself. The operation of law follows the fulfillment of the condition. Generally the date of the
commencement of an Act may be left entirely to the discretion of the Government and it is laid down that:
“It shall come into force on such date as the Central Government may be notification in the Official Gazette
appoint and different dates may be appointed for different provisions of the Act.”
In a conditional legislation the law is complete in itself and certain conditions are laid down as to how when
the law would be applied by the delegatee. The delegatee has only to be satisfied if it going to do, is in
conformity with the condition laid down in the law. On the other hand, in a delegated legislation only same
(oad principles and policies are laid down and the details have to be filled up by the delegate, namely, the

State Government.

Disadvantages of Delegated Legislation

Not an outcome of Public examination and Prior knowledge of Delegated
Parliament or Legislature criticism not open ‘ legislation is often denied

X) MODES OF CONTROLLING DELEGATED LEGISLATION-

Modes of controlling Delegated Legislation

|
! | !

Procedural Control Parliamentary Control Judicial Control

i) Doctrine Ultravies
ii) Use of prerogative writs.

Modes of control over delegated legislation The practice of conferring legislative powers upon
administrative authorities though beneficial and necessary is

also dangerous because of the possibility of abuse of powers and other attendant evils. There is
consensus of opinion that proper precautions must be taken for ensuring proper exercise of such
powers. Wider discretion is most likely to result in arbitrariness. The exercise of delegated legislative
powers must be properly circumscribed and vigilantly scrutinized by the Court and Legislature is not







